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In December of 1987, the Wisconsin supreme court held that all involuntarily 
committed mental patients in the state had the right to refuse psychotropic medi- 
cation unless a court held that they were incompetent to make treatment decisions. 
The authors studied the effects of this decision in a 165-bed forensic hospital over 
the first six months after implementation of the decision. They found that 29 percent 
of patients already on psychotropic medication initially refused further treatment as 
opposed to 75 percent of newly admitted patients. Of refusers, 32 percent eventually 
resumed taking medication voluntarily; courts overturned the refusals of all the 51 
percent who maintained their refusals, after an average delay of over a month. The 
length of procedural delays actually increased over the six months of the study as 
the courts learned of the decision. The authors compare their findings with other 
reported studies of implementation of right to refuse treatment decisions and 
discuss differences between the right to refuse treatment for civilly and criminally 
committed patients. 

There has been a considerable amount 
of research on the impact of implemen- 
tation of the right to refuse psychiatric 
treatment,' but most of the court deci- 
sions and research have involved pa- 
tients hospitalized under involuntary 
civil commitment. There are a few cases 
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and reports which concern forensic pa- 
tients; federal courts have ruled that 
medication may not be used with insan- 
ity acquittees for mere behavioral con- 
t r ~ l , ~ . '  and that even when used thera- 
peutically, due process must be exercised 
in the use of medications with commit- 
ted forensic  patient^.^ A few courts have 
recently extended the strict due process 
requirements more usually applied to 
civil patients to forensic patients as 
well.'-7 Several authors have looked at 
the impact of such decisions; Veliz and 
JamesR studied treatment refusals at 
Bridgewater State Hospital, Massachu- 
setts' maximum security correctional fa- 
cility. after Rogers,' and found that 20 
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of 22 patients whose refusals were taken 
to court had them overturned; but the 
average waiting time before the court 
hearing was 4.5 months, and the staff 
chose not to challenge the majority of 
refusers because of the staff time re- 
quired. Young et al.%tudied treatment 
refusals in the 200-bed forensic unit of 
Oregon State Hospital and reported that 
13 percent of patients refused, with all 
refusals being overridden by the hospital 
director. 

Callahanlo studied the impact of the 
Davis3 series of decisions in an Ohio 
forensic hospital for two years. All the 
patients had been transferred from pris- 
ons. She reported 501 refusers out of a 
population of 4,775 (10.5% of admis- 
sions), with an average of 9.5 refusals 
per month. Over half (54.5%) of refusers 
persisted through the hearing process 
(decisions were made by the hospital 
director, with a patient advocate pres- 
ent). By the end of the review process, 
55.1 percent of refusals were overturned, 
30.7 percent of patients had signed con- 
sent to take medication, and 14.2 per- 
cent continued to refuse treatment. 
Hellerl (unpublished manuscript, 1987) 
also studied refusal in the same Ohio 
forensic hospital and reported an overall 
refusal rate of 8 percent. Roden- 
h a ~ s e r l ' . ' ~  reported on treatment refusal 
in a different Ohio forensic hospital; 14 
of the 39 admissions (35.9%) to the 16- 
bed unit refused over the first year of the 
study. 

Few studies have examined forensic 
patients separately from civilly commit- 
ted patients, and none has attempted 
explicitly to study a population of pa- 

tients committed for treatment to com- 
petency to stand trial; most have dealt 
with prison transfers or insanity acquit- 
tees. 

Historically, courts have divided on 
whether a patient who has been com- 
mitted after having been found incom- 
petent to stand trial can be forced to 
accept medication designed to render 
him competent. Some courts held that 
defendants must be tried in a "natural 
state," (i.e., off medication), revealing a 
common legal misconception of the ef- 
fects of psychotropic medication and 
also responding to pressure from defense 
attorneys who wished to demonstrate 
their clients' disordered behavior to jur- 
ies." Later courts, in more sophisticated . 

rulings, held that medication could be 
forced because of compelling state inter- 
est (such as ensuring that a defendant 
regains competency to stand trial) since 
the period of treatment would be brief 
and therefore the long-term risks of 
medication would be avoided.14 A third 
trend represents a compromise between 
these two positions. Several courts have 
held that an incompetent defendant may 
be involuntarily treated in order to re- 
store competency to stand trial, but then 
went further to rule that once rendered 
competent, defendants could then refuse 
further treatment, thus permitting them 
to stand trial in a "natural state." And 
if, as a result of treatment refusal, com- 
petency was again lost, such defendants 
would still proceed to trial, having been 
judged to have, by virtue of an informed 
decision, voluntarily and competently 
waived their rights to be tried while com- 
petent.I5-l8 But few courts have explic- 
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itly placed defendants found incompe- 
tent to stand trial in the same category 
as civil patients. And few courts have 
explicitly addressed specific procedural 
requirements which can make signifi- 
cant differences in. actual practice, such 
as whether evaluations for competency 
to make treatment decisions should (or 
can) be made at the time of the initial 
commitment hearing. On this issue, 
Massachusetts has said "no,"' while Wis- 
consin has said "yes."'9 

The Wisconsin Supreme Court in 
Jones and Galicia et ul. v. Gerhurdstein 
et al.,I9 which held that involuntarily 
committed mental patients have a right 
to refuse treatment absent a judicial de- 
termination of incompetency to make 
treatment decisions, explicitly included 
patients committed after findings of in- 
competency to stand trial and not guilty 
by reason of mental disease or defect in 
the classes of plaintiffs, for two  reason^.^' 
First, one of the named plaintiffs was an 
insanity acquittee. And second (and 
more substantive), the Wisconsin stat- 
utes concerning criminal commitments 
refer to the civil commitment statutes 
for patients' rights, including rights to 
refuse treatment.21 Although the court 
confined its discussion of the equal pro- 
tection requirements for recognizing a 
right to refuse unless a patient has been 
judicially found to be incompetent to 
make treatment decisions to civil pa- 
tients, its findings apply to forensic pa- 
tients as well. 

The court's decision requires judges 
to apply the same standards to all foren- 
sic patients that were previously applied 
only to defendants undergoing initial 

evaluation for competency to stand trial. 
Thus, in order to override a patient's 
refusal in nonemergency situations, the 
judge must find probable cause that (1)  
the risks,. benefits, and alternate forms 
of treatment have been explained to the 
patient and (2) that the patient is inca- 
pable of expressing a rational under- 
standing of the proposed treatment.2' In 
addition, the court required proof that 
the proposed treatment would not inter- 
fere with the patient's participation in 
subsequent legal proceedings, again be- 
traying the traditional judicial fear that 
medications are more likely to hinder a 
defendant's ability to assist counsel than 
they are to facilitate it.22 The court di- 
rected that the same trial court making 
the initial decision (competency to pro- 
ceed or criminal responsibility) should 
also address the issue of treatment re- 
fusal if requested to do so by the state. 
The decision, similar to many others in 
the field,22 listed over a page of severe 
side effects to antipsychotic medication 
but omitted any mention of therapeutic 
effects. 

Hypotheses 
There were several hypotheses which 

we wished to test. They were based on 
the experience in other states with the 
implementation of similar statutes, as 
well as on our own experience with the 
criminal courts in Wisconsin. 

1. Some patients who had been assen- 
ters to treatment will become refusers 
when proactive informed consent is re- 
quired. 

2. There will be a period of initial 
confusion, during which criminal judges 
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will require a significant increase in viva 
voce testimony by clinicians, most prob- 
ably psychiatrists, on the issue of treat- 
ment refusal. 

3. Outpatient evaluators for criminal 
responsibility and competency to pro- 
ceed will frequently fail to address the 
issue of treatment in their initial reports. 
thus requiring that staff at inpatient fo- 
rensic facilities deal with the issue after 
commitment. (Neither the court deci- 
sion nor Wisconsin statutes explicitly 
address this issue.) 

4. The refusals of forensic patients 
who are taken to court will be over- 
whelmingly overridden by the judges, 
but at a significant cost in clinical staff 
time and delay in provision of treat- 
ment. Therefore, patients will remain 
incompetent to stand trial longer than 
previously, some may never achieve 
competency if permitted to refuse, and 
insanity acquittees will be released after 
longer hospitalizations. 

5. There will be an increase in the use 
of seclusion and in the numbers of trans- 
fers to maximum security units because 
of clinical deterioration secondary to re- 
fusing medication. 

The Study 
The study included all patients com- 

mitted to the Mendota Forensic Center, 
a maximum security facility accepting 
only male patients, under Wisconsin 
Statutes 97 l.l4(2) (evaluation of com- 
petency to stand trial), 97 1.14(5) (treat- 
ment to competency to stand trial), 
9713.17 (not guilty by reason of mental 
disease or defect), 975.06 (sex offenders) 
and 5 1.37 (involuntary transfers from 
jail or prison) who were hospitalized in 

the Forensic Center at the time that the 
study commenced (January 1, 1988. 
when the court decision was imple- 
mented), and all those committed under 
these statutes for the subsequent six- 
month period. Because we were inter- 
ested in monitoring the changes in im- 
plementation of the decision over time 
as courts and clinicians became familiar 
with its requirements, data from the first 
three months were initially analyzed sep- 
arately from those for the second three 
months. Data collection depended on 
the use of patient names: but after data 
analysis, confidentiality was preserved 
by the reporting of statistical informa- 
tion only. 

Results 
There was a total of 165 patients in 

the Forensic Center at the time of im- 
plementation of the Jones decision. Of 
those patients. 133 were being treated 
with psychotropic medication; after they 
were informed that they had a right to 
refuse treatment, 39 refused over the six- 
month study period (29.3%). Of the 52 
patients admitted to the center's admis- 
sions unit during the first three months 
of the study period, 24 were considered 
to need medications, and 19 refused ini- 
tially (79.2%). Of the 55 patients admit- 
ted to the center's admissions unit dur- 
ing the second three months of the study 
period (April-June 1988), 45 were con- 
sidered to need medications, and 33 re- 
fused initially (73.3%). The refusal rate 
of patients newly admitted during the 
study period and considered clinically to 
need medication was therefore 52/69 
(75.4%), as compared to 29.3 percent of 
patients taking medication at the begin- 
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ning of the study: and the refusal rate 
for all patients was 911202 (45.0%). 
Three of those classified as refusers in- 
dicated at one point that they would 
accept medication but were so ambiva- 
lent about treatment that we sought 
court orders to permit consistent treat- 
ment. 

Of refusers, 50 were committed for 
evaluation of, or treatment to. compe- 
tency to stand trial: 36 were insanity 
acquittees: and there were four prison 
transfers and one sex offender. Primary 
diagnoses included schizophrenia (78 
patients); affective disorders (12 pa- 
tients): schizoaffective disorder (four pa- 
tients); atypical psychosis (three pa- 
tients); organic psychosis (three pa- 
tients); and attention deficit disorder 
(one patient). 

Reasons for refusal included denial of 
illness (63 patients); assertion of legal 
rights (24 patients); complaints about 
side effects of medication (14 patients): 
use of medication refusal as a bargaining 
tool with staff over issues unrelated to 
medication (seven patients); too disor- 
ganized to be considered competent to 
refuse or consent (three patients); the 
assertion that medication had not helped 
in the past (one patient); and "I don't 
want it!" (one patient). Several patients 
gave more than one reason for refusing. 

Of the 9 1 refusers, 29 ultimately ac- 
cepted medication voluntarily; the av- 
erage time of their refusal was 1 7.6 days, 
SD, 26.4 days (range, 1-90 days.) Thirty- 
nine patients had their refusals over- 
turned by the courts, and two finally 
accepted medication after petitions had 
been lost due to procedural foulups in 

the courts. Two patients were transferred 
to other facilities before resolution of 
their refusals. The delay due to waiting 
for court action during the first three 
months of the study was 22.6 a 19.2 
days (range, 1-6 1 days). During the sec- 
ond three months of the study, the av- 
erage delay was 38.4 + 35.4 days (range, 
3- 132 days). These averages were signif- 
icantly different (one-tailed t = 1.7 1,  df 
= 39, p = 0.045.) 

Thirteen patients were considered 
competent to refuse during the six- 
month study period. Eight continued 
their refusals throughout the study 
period; four ultimately resumed volun- 
tary acceptance after an average refusal 
period of 22.5 days, SD 33.2 days (range, 
3-72 days). One patient regressed to the 
point where an order to treat involun- 
tarily was obtained. An additional six 
patients were found to be competent to 
stand trial without medications despite 
mental disorders which clinically indi- 
cated treatment with medication. 

Reasons given by the 29 refusers who 
subsequently consented to medication 
voluntarily included acceptance of a 
need for medication (nine patients); 
acceding to persistent coaxing by staff 
(nine patients); abandonment of refusal 
as a negotiating ploy (four patients); and 
realization that they had little chance of 
being released without medication (two 
patients). In contrast to data from 
Minnesota13 and New York (Zito et a]., 
unpublished manuscript. l988), with the 
exception of two patients who ultimately 
consented to treatment with antipsy- 
chotic medication at doses lower than 
they had been taking, refusers (both 
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those who ultimately consented and 
those being treated under court order) 
were treated with the same doses with 
which they had been (or would have 
been) treated had they not refused. 

There were four transfers of patients 
into maximum security units from me- 
dium or minimum security units follow- 
ing refusal of medication and subse- 
quent clinical deterioration, not a signif- 
icant increase over pre-Jones experience. 
The incidence of seclusion on the ad- 
missions unit (which housed the great 
majority of refusing patients) increased 
dramatically after the Jones decision, a 
total of 1,924 hours as compared with 
322 in the comparable six-month period 
of 1987 (one-tailed t = 4.36, df = 10, p 
< 0.00 1). The increase reflected not just 
increased lengths of seclusion, but more 
individual incidents of seclusion; there 
were 62 seclusions in January-June 
1987 as compared to 157 in 1988 (one- 
tailed t = 2.87, df = 10, p = 0.01). 

Caution must be exercised, however, 
in attributing this increase entirely to 
patients refusing medication, as several 
other variables contributed to the 
changes. There was a significant increase 
in the admission rate to the Forensic 
Center because of the addition of a large 
county to our catchment area, from 82 
between January and June 1987 to 105 
in the same period of 1988. The average 
inpatient days per month in the Forensic 
Center in January-June 1988 was 
4,707.7 f 179.0, as compared to 4,378.7 
f 180.9 for the comparable period in 
1987 (one-tailed t = 3.166, df = 10, p = 

0.0045); there was also a waiting list for 
admissions as high as 18 patients at a 

time during much of the 1988 period. 
In addition to the larger-catchment area, 
the increased census was due also to an 
increased length of hospitalization, 
which in turn was due both to medica- 
tion refusal and to the refusal of the new 
county (which was responsible for over 
40% of all our admissions) to pick up 
patients once their evaluation periods 
were over. The increased admission 
pressure and census resulted in greater 
acuity of patient disorders which caused 
the atmosphere on all of the units (par- 
ticularly the admissions unit) to become 
more disturbed, and which in turn was 
at least partially responsible for the in- 
creased seclusions. 
Judicial Responses Clear trends were 

demonstrable during the study period. 
At first, few criminal court judges or 
attorneys were even aware of the Jones 
decision. No formalized procedures had 
been established to implement the 
court's decision, and we found that the 
majority of judges granted orders au- 
thorizing involuntary treatment vir- 
tually on demand, frequently without 
the formal hearings clearly required by 
the decision. In one case, when one of 
us (GVR) called a judge to inform him 
that we would be petitioning for an order 
to treat, the judge granted the order over 
the telephone, without informing the pa- 
tient, his attorney, or the district attor- 
ney! In a number of other cases, hearings 
were perfunctory, often without the pa- 
tient being present (or even knowing 
that the hearing was being held). 

As the Jones decision became better 
known, the state Department of Health 
and Social Services developed forms to 
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be used for petitions for orders to treat. 
The decision required that such petitions 
be presented to the court by the district 
attorney in forensic cases; this require- 
ment was widely ignored in the early 
phase of implementation but became a 
major problem after the judges recog- 
nized it, largely due to failure by district 
attorneys to file the petitions we had sent 
them. Procedural delays increased at 
that time because the issue of compe- 
tency to make treatment decisions could 
not be heard at the same time as com- 
petency to proceed. 

Some judges, still misinterpreting the 
decision, refused to hear the issue of 
competency to make treatment deci- 
sions at the time of the initial compe- 
tency hearing when evaluations had 
been done by outpatient clinicians, even 
though the proper petitions had been 
presented at the time of the hearing. 
They argued that they wanted inpatient 
evaluation of competency to refuse 
treatment before making their decisions. 
One judge found a defendant incompe- 
tent to make treatment decisions but 
then initially withheld an order to treat 
because he did not know if he had the 
authority to order treatment for an in- 
competent patient. Another refused to 
hear the issue because civil guardianship 
proceedings were pending against the 
defendant, and the judge ruled that he 
had no authority to rule on competency 
to make treatment decisions for such a 
defendant. 

In one case involving an acutely psy- 
chotic patient who denied his illness and 
refused to listen to anything about med- 
ications despite repeated attempts to in- 

form him. the judge ruled initially that 
the technical requirements of the deci- 
sion had not been met-i.e., we had not 
demonstrated that the required infor- 
mation had actually been presented to 
him. One of us (RM) had to travel to 
the jail, several hours away, and read the 
information to him while the patient 
continued to stare at the wall and hal- 
lucinate, before the judge would rule 
that he was incompetent to refuse treat- 
ment. 

As a result of these trends, the delay 
between filing of petitions for court de- 
termination of patients' competency to 
make treatment decisions and com- 
mencement of treatment increased sig- 
nificantly from the first half to the sec- 
ond half of the study. One factor which 
also contributed to the length of delays 
was the existence of a waiting list for 
admission to the Forensic Center for 
much of the study period, and patients 
could not always be readmitted for treat- 
ment as soon as they had been found 
incompetent to make treatment deci- 
sions. However, this is not an independ- 
ent variable, since delays in treatment 
were a major reason for the existence of 
the waiting list. 

Staff Time Required A major con- 
cern of staff after the Jones decision was 
that considerable time would be devoted 
to testifying at such hearings, since our 
facility serves the entire state of Wiscon- 
sin. Prior to the Jones decision, over 80 
percent of our reports on competency to 
proceed had been accepted by stipula- 
tion, without testimony; after the deci- 
sion, a much greater percentage of 
judges wanted testimony on the issue of 
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competency to make treatment deci- 
sions, in part because of their unfamil- 
iarity with the issues involved, and also 
because the extremely biased presenta- 
tion by the supreme court of the medi- 
cations' risklbenefit ratio caused con- 
cern among judges previously unfamil- 
iar with psychotropic medications. 

It would have been prohibitively dif- 
ficult to accurately estimate all the ad- 
ditional staff time required as a result of 
the Jones decision. Much of the addi- 
tional time spent discussing treatment 
with patients can be considered justified 
on clinical grounds, but the staff time 
spent in attempting to manage acutely 
psychotic patients (all of whom im- 
proved clinically when they resumed 
medications) was clearly unnecessary 
and immeasurable. Time spent in pre- 
paring petitions and in talking to judges 
and attorneys to explain the process also 
could not be measured. 

Initial fears of the amount of staff time 
which would be required for testimony 
proved unfounded. During the first three 
months of the study, testimony from our 
staff was required in 13 of 20 cases (2 
patients were admitted with orders to 
treat, and it was not known whether or 
not testimony had been required). Live 
testimony was required in two cases; and 
telephone testimony, recently accepted 
by the state supreme ~ o u r t , ' ~  was ac- 
cepted in 1 1  cases. During the second 
three months, testimony in court from 
our staff was required in two cases, and 
telephone testimony was required in 1 1 
cases. Seven patients had been admitted 
with orders to treat. Overall, telephone 
testimony required 1.9 hours of staff 

time per case, as compared with 8.8 
hours for live testimony (one-tailed t = 

6.8, df = 23, p < 0.001). 
Telephone testimony saved valuable 

clinical time and did not require trans- 
portation of acutely psychotic patients 
back to jail and court. It also permitted 
both the evaluator (frequently a psy- 
chologist) and the treating psychiatrist 
to testify without both having to lose a 
whole work day. The supreme court's 
requirements for telephone testimony 
specified only that all parties involved in 
the case before the court be able to hear 
the testimony; it did not specify at which 
end of the line they should be. After the 
initial confusion before most courts 
understood the Jones decision, defend- 
ants were, returned to court for most 
hearings, where they, along with the 
judge and both attorneys, talked to the 
expert witnesses who remained at the 
hospital. In cases in which defendants 
were considered by the court to be too 
severely ill to warrant transportation to 
court, attempts were made to permit the 
defendant to attend the hearing at the 
hospital, along with the expert, on a 
speaker phone at the hospital. In some 
such cases, defense attorneys were also 
present at the hospital: but in most, they 
remained in the courtroom. The hear- 
ings proceeded according to the rules of 
evidence, and were neither more nor less 
formal than they had been when experts 
were required to be present in court. The 
major problem with such testimony oc- 
curred in cases when either the judge or 
the defense attorney decided that the 
defense attorney should be present at the 
hospital for the hearing. In these cases, 
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delays occurred because of conflicts in 
the attorneys' schedules; attorneys had 
the same objections to the travel time 
involved as did clinicians. 

Discussion 
Most of our original hypotheses were 

supported by the data. Twenty-nine per- 
cent of patients who had been accepting 
medication prior to Jones refused at 
some point during the six-month study 
period. Judges required viva voce testi- 
mony on treatment refusal in 62.5 per- 
cent of cases, as compared with fewer 
than 20 percent prior to Jones. Our data 
did not permit us to measure the num- 
ber of cases in which outpatient evalua- 
tors failed to address the issue of com- 
petency; but in 9 of 14 (64.3%) cases in 
which initial evaluations were done 
prior to admission to our facility, no 
order to treat accompanied patients, 
whereas courts ultimately issued such 
orders in every such case once we pur- 
sued the issue, as well as in all other 
cases in which we filed petitions. Trans- 
fers to maximum security did not in- 
crease, but hours of seclusion increased 
more than fivefold (x2 = 130.29, df = 5, 
p < 0.00 1). 

As predicted, there was initial confu- 
sion as the criminal court judges were 
informed of the Jones decision, its re- 
quirements for judicial determination of 
competency to make treatment deci- 
sions, and the procedures required. After 
an initial period in which orders to treat 
were quickly forthcoming with little re- 
gard for due process, bureaucratic pro- 
cedures developed which caused an in- 
crease in the delay before treatment 

could be implemented but did not ulti- 
mately result in judicial findings that 
any forensic patients were competent to 
refuse treatment. Although clinically sig- 
nificant delays in obtaining orders to 
treat involuntarily did occur, they were 
much shorter than the average of 4.5 
months reported for judicial determina- 
tions in Massachusetts' maximum se- 
curity forensic hospitalR, for at least two 
reasons. First, unlike Massachusetts, the 
Jones decision permits determination of 
competency to make treatment deci- 
sions at the initial competency to stand 
trial hearing, although the judges did not 
always choose to do so, thus often avoid- 
ing the delay caused by having to sched- 
ule an additional hearing. Second, the 
forensic inpatient facilities are over- 
crowded in Wisconsin, partially as a re- 
sult of economic and procedural barriers 
to civil commitment, and the resulting 
unavailability of beds has put pressure 
on the criminal courts to expedite hear- 
ings so that treatment can proceed and 
beds will become available for new ad- 
missions. 

The 100 percent concurrence with 
clinical requests for orders to treat was 
not surprising; most previous studies 
have demonstrated similar findings un- 
der judicial review. In our system, it was 
clear that judges were unwilling to per- 
mit defendants who were incompetent 
to proceed to avoid trial by choosing to 
refuse treatment, and also that few de- 
fense attorneys seriously challenged our 
recommendations for involuntary treat- 
ment. 

The amount of professional clinical 
time required for testimony also was 
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significantly less than the average of over 
10 hours per hearing reported from Mas- 
sach~setts.~ The major reason for this 
finding was the use of telephone hear- 
ings, which eliminated time spent in 
travel and in waiting in the court for the 
case to be called. We found that we often 
had to actively suggest and persuade 
judges to accept telephone testimony, 
but most realized its advantages and 
were receptive. 

Critics of expansion of a right to refuse 
treatment for involuntarily committed 
psychiatric patients have argued not 
only that the very disorders for which 
treatment with medication is indicated 
prevent them from accepting the need 
for that treatment; but that once treated, 
patients will regain the capacity to ap- 
preciate their need for treatment and to 
recognize its effecti~eness.~~-~' Our data 
support this viewpoint since patients al- 
ready receiving treatment with medica- 
tions were much less likely to refuse 
when given the right than newly admit- 
ted patients who were not being treated. 

The most common reason given by 
our patients for refusal of medication 
was denial of illness, as has been previ- 
ously reported by several other au- 
t h o r ~ . ~ ~ - ~ ~  What differs from other re- 
ports, however, is that over a fifth of 
patients cited their legal right to refuse 
as a basis for refusal, which is signifi- 
cantly higher than in other reported 
studies. 

Although various differences in meth- 
odologies and reporting formats make 
comparisons with reports from other ju- 
risdictions difficult, it is clear that the 
refusal rates we found are also signifi- 

cantly higher than those reported else- 
where in the literature. We believe that 
there are several explanations for these 
comparative findings. First, we were 
dealing exclusively with forensic pa- 
tients, whose refusal rates have been 
higher than those for civil patients in 
other jurisdictions. Forensic patients 
might be expected to be more informed 
about, and thereby more willing to in- 
voke, their legal rights than civil pa- 
tients, not only because of their greater 
previous familiarity with legal proce- 
dures, but also because of their ongoing 
association with attorneys during the le- 
gal proceedings and after insanity ac- 
quittals. Civil patients, although pro- 
vided with representation at hearings to 
determine the need for continuing com- 
mitment, do not develop and sustain 
relationships with the same attorney 
over time. 

We found, however, that most attor- 
neys, while generally vigorous in their 
representation concerning the criminal 
issues involved, were relatively passive 
in regards to supporting their clients' 
wishes to avoid treatment. Many told 
us, or made it clear during hearings on 
competency to make treatment deci- 
sions, that they felt that treatment was 
in their clients' best interests within the 
criminal justice system-both to restore 
competency to stand trial and to gain 
release from hospitalization after acquit- 
tal by reason of insanity. 

Second, patients reflect the values of 
their society; Wisconsin has traditionally 
been more protective of individual rights 
than many other states, and mental pa- 
tients would certainly be expected to 
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reflect these values. The higher percent- 
age of patients citing their legal right to 
refuse treatment as a reason for medi- 
cation refusal as compared with other 
reports would support this hypothesis. 

Third, it is probable that the way in 
which patients are informed of their 
rights, and asked for their consent, has a 
significant effect on refusal rates. It is 
quite possible that requiring affirmative 
written consent rather than permitting 
passive assent to treatment increases re- 
fu sa l~ .~ '  In addition, state regulations 
following Jones require that all patients 
committed to state facilities in Wiscon- 
sin are to be given explicit written and 
verbal explanations of their right to re- 
fuse treatment. It is not clear from other 
reports whether similar policies are fol- 
lowed in other jurisdictions, but the 
proactive policies in Wisconsin would 
certainly be expected to maximize refus- 
als. 

Fourth, some studies have classified 
refusals according to cases brought to a 
review hearing, and because of logistical 
reasons many refusing patients have not 
been ~hallenged.~ We sought review on 
all refusing patients whom we felt to be 
incompetent to make treatment deci- 
sions, thus maximizing the reported re- 
fusals. 

Civil versus Forensic Patients Few 
rights, even constitutional ones, are ab- 
solute; they must be considered in light 
of other rights with which their exercise 
may conflict. Thus, a patient's right to 
refuse treatment must be considered in 
light of the state's interest in treating 
him. While most courts have agreed that 
individual liberty interests justify treat- 

ment refusal by competent civil patients, 
good arguments exist (at least for foren- 
sic patients found incompetent to pro- 
ceed) in favor of involuntary treatment, 
both because of the arguably greater 
state interest in bringing defendants to 
trial and preventing them from avoiding 
prosecution by remaining incompetent, 
and because of the fact that treatment to 
restore competency to proceed is time- 
limited.32,33 In addition, defendants' 
rights to a speedy trial and to be tried 
while competent are also violated if they 
are permitted to refuse treatment. 

Another problem specific to the newly 
established right to refuse treatment pro- 
cedures for forensic patients in Wiscon- 
sin is that while there is a system of 
hearings already established at specific 
intervals (72 hours and 14 days after 
initial commitment in Wisconsin) for 
civil patients, there are no such specifi- 
cations in the case of patients committed 
as incompetent to stand trial or not 
guilty by reason of insanity. As a result, 
the criminal courts are under little pres- 
sure to schedule timely hearings at which 
the issue of patients' abilities to make 
competent treatment decisions can be 
addressed; and while few attorneys ac- 
tively supported treatment refusal, there 
is little incentive for overworked prose- 
cutors or public defenders to take the 
initiative to speed up the scheduling of 
hearings, especially when to do so would 
mean returning psychotic and disruptive 
defendants from hospitals to jails. 

Benefits of Implementation of the 
Right Although we are critical of the 
Jones decision because of the delays in 
treatment and staff time required for 

Bull Am Acad Psychiatry Law, Vol. 17, No. 2, 1989 117 



Miller et a/. 

testimony, there have clearly been some 
significant benefits. Seventy percent of 
patients under treatment at the time of 
the implementation of the Jones deci- 
sion agreed to continue medication vol- 
untarily; 28 percent of new admissions 
consented, and 33 percent of all refusers 
ultimately consented to treatment. In all 
of these cases, staff spent time with the 
patients, explaining the risks and bene- 
fits of medication and soliciting cooper- 
ation with treatment. Eight of the 13 
patients considered by clinical staff to be 
competent to refuse medications were 
able to maintain their competency (and 
their remissions) without medication 
over the study period. Six patients were 
felt to need medication clinically but to 
be competent to stand trial without it. 
In each of these cases, patients were 
more educated about their medications 
and were granted more autonomy by 
the Jones decision than they might have 
had before it and were able to provide 
meaningful input into their treatment 
plans.34. 35 

We agree with the legal argument that 
a finding of incompetency to stand trial 
or insanity does not automatically mean 
that a patient is also incompetent to 
make treatment decisions, particularly 
since chronic mental patients are often 
much more sophisticated in their knowl- 
edge of their responses to medication 
than are other types of patients. But we 
do argue that judicial review of patient 
competency to make treatment deci- 
sions is unnecessary, since it actually 
provides less protection of patients' 
rights to refuse than clinical review,36 
wastes valuable clinical and judicial 

time, and results almost entirely in de- 
lays in implementing treatment. The 
benefits of recognition ofa right to refuse 
treatment in terms of increased staff 
time spent with patients and the result- 
ing greater feeling of autonomy in at 
least some patients could (and has been 
demonstrated to be in jurisdictions with 
clinical review of patient treatment de- 
cisions) result equally from a system of 
clinical review such as exists currently 
in the majority of states which have rec- 
ognized a formal right to refuse treat- 
ment. 

It might be argued that there is benefit 
in having patients hear recommenda- 
tions for taking medication from both 
clinicians and judges, after having had 
their "day in court,"37 perhaps the com- 
bination might be more persuasive than 
hearing only the opinions of clinicians 
alone. We have no data to support or 
reject this hypothesis, but our clinical 
experience with the patients in our facil- 
ity would tend to reject it. No patients 
during the study whose refusals had to 
be taken to court returned from their 
medication hearings any more willing to 
take medication than they had been 
when they went to court. 
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