The Fusion of Medicine and

L aw for In Extremis Health and
Medical Decisions:

Does It Produce Energy and
Light or Just Cosmic Debris?

Hon. Joseph W. Bellacosa, Judge

The physician is still the wonder-worker, the
soothsayer, to whose reading of the entrails we
resort when hard beset. We may scoff at him
in health, but we send for him in pain. The
judge, if you fall into his clutches, is still the
Themis of the Greeks, announcing mystic
dooms. You may not understand his words,
but their effects you can be made to feel. Each
of us is thus a man of mystery to the other, a
power to be propitiated in proportion to the
element within it that is mystic or unknown.
... More and more we lawyers are awaking to
a perception of the truth that what divides and
distracts us in the solution of a legal problem
is not so much uncertainty about the law as
uncertainty about the facts—the facts which
generate the law. Let the facts be known as
they are, and the law will sprout from the seed
and turn its branches toward the light. We
make our blunders from time to time as rumor
has it that you make your own. The worst of
them would have been escaped if the facts had
been disclosed to us before the ruling was
declared (Benjamin N. Cardozo, What Medi-
cine Can Do for Law).!
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You invited me to present a paper at
your annual meeting on this topic of
current interest and requested a title
many months ago, before my thinking
jelled on substantive content. Having
selected a title designed to pique some
curiosity among your members and
attendees. I found myself over the last
month perspiring with trepidation at
what 1 had undertaken. I quizzically
searched to fill the gap, looking for an-
swers, themes, meat and potatoes, if you
will, to match a very slippery set of
concepts and operating principles to the
somewhat exotic title. [ concluded that
the nature of the subject matter in this
veritable minefield could be conquered
only by a charge up the hill, recognizing
the danger—a risk worth taking—of
tumbling down the unknown other side.

I struggled, too, to convince myself
that I could tender to you a meaningful
morsel and context from my perch and
perspective as the newest member of a
leading state’s highest court, certainly a
discipline distinct from yours. So much
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has been written and said on this vast
issue; yet so much more awaits under-
standing. [ satisfied myself that some-
thing might be accomplished just by my
daring to show up and utter some
sounds and thoughts reflecting my strug-
gle and, thus, the struggle within us all,
on this profound subject affecting every
one of us—in our individual personas,
in our families and circle of friends, and
in our respective professional responsi-
bilities to patients, clients, litigants, and
society at large. It is a struggle for fair-
ness, decency, humanity, compassion,
understanding, knowledge. and respect
for individuals and for values. And,
frankly, it is a struggle for certainty
where there is none.

I chose six key road map markers for
the landscape over which 1 intend to
journey with you this afternoon. They
are:

1: Framing some statement of the
problems, issues, and questions.

2: Trying to explain how and why so
many of these matters are ending up in
courthouses.

3: Identifying some of the technical,
practical, and varying procedures under
which courts rule on such matters.

4: Collating some of the root jural
principles (e.g., constitutional, legisla-
tive, common law decisional, adminis-
trative regulation) which have emerged,
which govern, or which may provide
guidance to the fast-paced and varied
changes we are experiencing as a society.

5: Venturing to gaze mistily for the
direction of the winds as we enter our
new decade, leaving the millennium
forecasting for longer-range soothsayers.
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6: Closing with a caution against
heightened expectations for the immi-
nent stabilization of this process and its
problems, at least as far as the legal-
judicial-legislative  contributions are
concerned.

In that same great speech to the Acad-
emy of Medicine Chief Judge Cardozo
uttered an admonitory metaphor that
applies with equal force 61 years later:
“When the seas are so boisterous and
their perils so insidious, one creeps from
cape to cape.”” Thus, we go case to case
and you go patient to patient.

One of the biggest problems we face
together may be described as: How do
you physicians and psychiatrists, and
how do we lawyers and judges, ensure
that an individual’s known and reliably
expressed wishes about in extremis
health and medical decisions and treat-
ments will be faithfully implemented?

The critical corollary is how we all
ensure the fulfillment of those wishes,
especially—and this is more and more
frequent—after the individual loses ca-
pacity to communicate, confirm and
participate—other than as a passive ob-
ject—in those decisions and treatments.

At this commemorative stage in our
grand history, the 200th anniversary of
the ratification of the Bill of Rights in
this very same month in 1789, we should
reflect on the centrality of the individual
person in our society and in our form of
government, a cherished inheritance
from wise founders and a trust to be
passed on to succeeding generations.
Each of us emerges swaddled in personal
rights springing not from some govern-
ment. not from the majority of the gov-
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erned, and not from a paternalistic, oli-
garchical, or aristocratic few. Rather, our
rights are spawned within that common,
universal, wellspring spirit deep within
the individual self. Some call it our soul,
or spirit, or human nature. But whatever
we call it, we all know it even though we
do not see it.

The magnificent suppleness and resi-
lience of our judicial system find expres-
sion today in the reemergence of state
courts and state constitutions offering
safe havens when the federal courts and
the federal constitution sometimes slip
to ebb tide.? Not, please understand, that
we can do without the latter to secure
the base flooring of protections for our
rights. But ponder the genius and gen-
erosity of the federalism that allows the
individual states to offer more personal
protections, but not fewer, than those
afforded in the principal document—the
United States Constitution—and by its
principal interpreter and implementer—
the United States Supreme Court.

The dualism can sometimes create
cumbersome inefficiencies and unwel-
come procedural variety but, on the
whole, we as individuals in this society
are well-served by the extra protections.

Thus, it seems to me, our North Star
for finding some understanding in the
vast cosmos of darkness and uncertainty
surrounding in extremis health and
medical decisions must always be that
constellation of personal rights rooted in
our common human nature and heri-
tage. After all, we may have come of age
scientifically and medically in extraor-
dinary advances and even in deep space
probes; but humanistically we seem to
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retain the innocence of infancy. That is
not bad, as one of my adult children
often reminds me; as we age, it is good
to be childlike while avoiding being chil-
dish.

As physicians and highly specialized
medical providers, you are beset and
sometimes befuddled by profound ethi-
cal quandaries in your dedication prin-
cipally to caring for patients, to making
them well, to preserving life, to curing
disease and to relieving pain. You right-
fully resist and resent inappropriate in-
trusion and officious intermeddling with
the exercise of your independent medi-
cal judgment and expertise. You under-
standably cringe at untoward profes-
sional, bureaucratic, regulatory, and
even criminal consequences and civil
liability for your well-motivated care de-
cisions. You are sometimes caught be-
tween the Scylla of honoring a patient’s
or surrogate’s treatment or nontreat-
ment decision, and the Charybdis of
having to resist some of those same
choices. You find out very quickly in
this “boisterous” and boiling caldron
that there are few absolutes.

This, of course, does not mean that
any of us should reject scientific, theo-
logical, or moral absolutes to the extent
they can be epistemologically under-
stood with assurance anyway. But that
i1s not our competence or our subject
today. Our humanistic experience with
application of norms and precepts
throughout history by error-prone hu-
mans, no matter how smart and how
well-trained, helps us to appreciate the
unreliability and unknowability of ab-
solutes. That does not mean, on the



other hand, that we abandon or merely
only pretend to apply as best and as
ideally as we can our deeply rooted prin-
ciples and values. I by no means advo-
cate an oscillating situation ethics mo-
rality by acknowledging the experiential

realism that we lack the ability to know
perfectly and to act perfectly.

Historian Arthur Schlesinger, Jr., re-
cently wrote a marvelous essay in the
New York Times Sunday Book Review
entitled The Opening of the American
Mind, in which he summarizes so much
more trenchantly what I have just tried
to express: “The revival of absolutism in
the twentieth century has brought with
it the revival of monstrous violations of
human rights;” whereas “our relative
values are not matters of whim and hap-
penstance,” but are “anchored in our
national experience.”

Perhaps, we may then agree that the
patient’s decisions, while presumptively
supreme, can clash in certain instances
with a transcendent societal policy pref-
erence, e.g., against suicide or euthana-
sia. Once again, with your indulgence, I
harken to the inspiration of my illus-
trious and most renowned predecessor
in office, Judge Cardozo, in the very
same magnificent address to the Acad-
emy of Medicine, with which I opened
my remarks and which I commend to
your reading in full:

Every now and then there crops up in popular

journals a discussion of the problem of eutha-

nasia. The query is propounded whether the
privilege should be accorded to a physician of
putting a patient painlessly out of the world
when there is incurable disease, agonizing suf-
fering, and a request by the sufferer for mer-

ciful release. No such privilege is known to our
law, which shrinks from any abbreviation of
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the span of life, shaping its policy in that regard
partly under the dominance of the precepts of
religion and partly in the fear of error or abuse.
Just as a life may not be shortened, so its value
must be held as equal to that of any other, the
mightiest or the lowliest. The mother will have
the preference over an infant yet unborn, but
from the moment of birth onward, human-
kind, as the law views it, is a society of equals.
I am sure that thoughts of this order must rise
sometimes to your minds when you move
along the wards of hospitals and see the forms
of men and women—the ugly and the beauti-
ful, the wise and the foolish, the young and
the old., the gay and the wretched—outs-
tretched before you in the great democracy of
suffering.®

I sense a tendency in many quarters
and many cases that would embrace or
tolerate euthanasia or significant steps
towards euthanasia with the state’s par-
ticipation and enforcement. Such an act,
it seems to me, as it seemed to Judge
Cardozo decades ago, directly compro-
mises the fundamental value in human-
ity’s entire history—Ilife itself. The legal
and medical professions’ dedication to
the protection and preservation of that
unique individual right seems diametri-
cally contradicted by the promotion and
official countenancing of suicide or eu-
thanasia and especially of a state role in
those acts. It would constitute the ulti-
mate debasement of our respective mis-
sions as human service professionals and
of the government’s parens patriae pro-
tective role of people’s holistic existence
and rights. To me, it would constitute a
leap off a precipice, not merely a misstep
on a slippery slope.

May I presume to draw your attention
to a guidepost in your universe. You
start, of course, with your transcendent
Hippocratic oath. In particular, your
professional judgments are also influ-
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enced by ethical guidelines like Opinion
2.18 of the Current Opinions of the
Council on Ethical and Judicial Affairs
of the American Medical Association,
adopted in 1986, which reads in perti-
nent part: “Even if death is not immi-
nent but a patient’s coma is beyond
doubt irreversible and there are ade-
quate safeguards to confirm the accu-
racy of the diagnosis and with the con-
currence of those who have responsibil-
ity for the care of the patient, it is not
unethical to discontinue all means of
life-prolonging medical treatment. Life-
prolonging medical treatment includes
medication and artificially or technolog-
ically supplied respiration, nutrition, or
hydration. In treating a terminally ill or
irreversibly comatose patient, the phy-
sician should determine whether the
benefits of treatment outweigh its bur-
dens. At all times, the dignity of the
patient should be maintained.”®

You might likely wish that abiding by
the credos within your own orbit would
insulate you from error and from the
probings and second-guessings and
Tuesday morning quarterbacking of all
others. Sorry, no, for the fact is that the
legal profession and the judicial partici-
pants and decisionmakers in this com-
plex multiplayer solar system are cen-
trifugally pulled into the vortex of these
disputes by the other direct participants.
Our profession is not a group of self-
starters or freewheeling interlopers
roaming the countryside as “knights-er-
rant” searching for causes to fulfill their
sense of right and good.” Some years
ago, columnist and author Russell Baker
observed that in our increasingly liti-
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gious society, people are choosing the
courts, not as a last resort, but as forums
of first resort. Unfortunately, we must
deal with that social phenomenon. We
cannot declare bankruptcy or wish the
cases away, ordering them like King
Canute foolishly directing the tide to go
out and stay out. We must decide the
cases that are brought to us—period.
Yet, I candidly emphasize how ill-
equipped courts generally are to make
some of the emergency judgment calls
of mind-boggling complexity, certainly
from the medical-scientific standpoint.
Even when we decide a particular case
on specific evidence, we cannot pretend
to the competence or basis for declaring
a universal rule for many varied situa-
tions, as the legislature can do in holding
hearings from all interested quarters.®
Traditionally and jurisprudentially,
courts are also loathe to adopt scientific
and medical technology and results until
testing provides virtually certain reliabil-
ity. Their adversarial and evidentiary na-
ture are also not well suited to that end.
We are bound to seek the correct, nar-
row, fair result; not the broad, big truth.
We are often very deliberate and delib-
erative—some say too much so—before
moving in these foreign territories be-
cause we are not experimenters or ex-
periential labs by institutional nature.
We are not on the cusp of the advances
you may more quickly embrace for your
work—based upon your scientific test-
ings and approach to matters. One only
has to illustrate by reference to the re-
spective  professional communities
working with and leaping to successes
with respect to DNA, hypnosis, and one



would hope soon with AIDS, too, and
many, many other more esoteric scien-
tific and medical leaps, and then com-
pare how these matters are cautiously
turned over and over before acceptance
within the courts.’

Having framed some concerns and
having barely suggested how some of
these cases march or are dragged into
lawyers’ offices and courthouses, permit
me to be a bit chauvinistic in selecting
several New York case illustrations,
some of which many of you are some-
what familiar with, to dramatize who
make up the casts of characters in some
cases and why these cases symbolically
and tragically find expression in judicial
opinions at courthouses instead of in
final, gentle, and personal farewells at
home, hospice, or hospital.

The Brother Fox case, technically
Matter of Eichner v. Dillon,'" involved
an 83-year-old member of a Roman
Catholic order of religious friars. Brother
Fox was placed on a respirator after
lapsing into a coma during hernia sur-
gery. When it was determined he had no
reasonable chance of recovery, Father
Eichner, the director of the religious or-
der, asked the hospital to remove the
respirator. The hospital refused to do so
without court authorization, so Father
Eichner sought to be appointed guardian
with authority to direct removal of the
respirator. Father Eichner based his au-
thority and decision on repeated conver-
sations he had had with Brother Fox
regarding the Karen Ann Quinlan case
in which Brother Fox had expressed his
wish not to be kept alive by a respirator
if there was no hope of recovery. The

10

Bellacosa

opposition party in the court proceeding
was none other than the local district
attorney, who called medical experts to
testify that Brother Fox’s condition
could improve. The trial court granted
the application, and the district attorney
persisted in his resistance with an appeal.
Brother Fox died, while still on the res-
pirator. The two appellate courts made
an exception to the mootness doctrine,'!
which generally has us forebear and es-
chew rendering a decision and opinion
when the decree will have no practical
consequence. The exception resulted in
a ruling favoring Father Eichner’s au-
thority to have ordered the removal of
the respirator.

Matter of Storar,'? a case decided as a
companion case to Matter of Eichner,
was significantly different in kind and in
result. John Storar was a 52-year-old
profoundly retarded adult with a mental
age of 18 months, who had been insti-
tutionalized since age five. He was di-
agnosed terminally ill with a bladder
cancer. The physicians at the State De-
velopmental Center sought the patient’s
mother’s permission to administer blood
transfusions to counteract severe blood
loss. After initially agreeing to the trans-
fusions, Mrs. Storar asked that the trans-
fusions be discontinued. The director of
the state institution sought judicial au-
thorization to continue the transfusions,
and Mrs. Storar cross-petitioned for an
order prohibiting the transfusions.
Again, the local district attorney was a
named party. The lower courts denied
the Center’s application, but the New
York State Court of Appeals reversed
and ruled in favor of continued trans-
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fusion treatment since John Storar never
had the capacity to express his prefer-
ence regarding continuation or cessation
of life-sustaining treatment.

More recently, a year ago, the Court
of Appeals had a case involving a 77-
year-old stroke victim who, although
conscious and not terminally ill from
any diagnosed disease, required artificial
nutrition and hydration.'> Her daugh-
ters objected to the treating physician’s
request to insert a nasogastric tube. The
hospital’s Ethics Committee concluded
it would be inappropriate to withhold
nutrition and hydration so the hospital
sought court authorization to insert the
tube. The lower courts denied the hos-
pital’s petition and directed cessation of
the temporary intravenous feeding; but
the Court of Appeals, by divided vote,
reversed, citing the lack of “clear and
convincing evidence” that the patient
had adequately expressed her wishes to
decline artificial nutrition and hydration
under these circumstances.

One of the most unusual side features
of that case was a telephone call I re-
ceived at my home on a Friday night at
about 10:30 asking me to authorize, un-
der the interpretation of our Court’s in-
terim stay,—a status quo injunction
while we decided the appeal itself—the
introduction and administration of
some antibiotics through the patient’s
I.V. for an escalating fever and possible
pneumonia. It seemed that the attending
physician, the daughters and the lawyers
got into a collateral dispute about this
and, lo and behold, this spin-off was
smack back in “court” with respect to a
seemingly ministerial and purely medi-
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cal call. So, I caution against wringing
hands too dry on how these matters get
into court. It seems, unfortunately, as
simple as reaching out and touching.

Another startling and fairly recent
case involved a young comatose acci-
dent victim from Long Island who was
17 weeks pregnant.'* Her husband, with
the approval of her parents, petitioned
the court to be appointed temporary
guardian for purposes of authorizing the
hospital “to interrupt the pregnancy and
to perform such medical and diagnostic
procedures as may be necessary to pre-
serve her life.” The husband named the
attorney general, the district attorney,
and the hospital as parties. Suddenly,
two strangers, with no known relation-
ship whatever, petitioned the court for
their appointment as guardians, one as
legal guardian of the fetus and the other
as guardian of the patient. The public
official parties essentially stepped aside.
Every level of our state court system
rejected all relief and participation by
the strangers and returned the matter
and the decisions to the privacy of the
family and their providers and counsel-
lors.

Once controversies of this kind and
their myriad counterparts and permu-
tations in other states hit the skids of
what I will call Litigation Alley, they will
almost invariably require a judicial res-
olution. A whole whirlwind of semanti-
cal labels, categories, and concepts then
also fly into action. Here is where med-
icine and law merge or clash in a form
of fusion. The problem is that less energy
and light are produced from that physi-
cal phenomenon, metaphorically ap-
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plied to us. Much heat is generated, to
be sure; and I sense from my own direct
experiences, observations, and readings
that much debris and even some long-
lasting damage accrues as well. It seems
to me that the common good is not
advanced one step when snared in the
semantical traps of cataloguing the com-
peting interests as, e.g., right to life, or
right to die, or right to refuse medical
treatment, or right to a natural death, or
right to a dignified death, or right to a
judicial declaration of death, or entitle-
ment to death, etc., etc., etc. These sam-
ple titles and almost all of their words
are loaded with biases, predispositional
winks and nods, and result orientations.
However, perception wins every time
over reality in this business; and “right
to die™ it is, according to the media
drumbeat. Recently, the Conference of
Chief Justices of all the states created a
task force to study this subject and issue
what we hope will be an important con-
tributing study in about a year. Its title?
“Right to Die,” until my chief judge, Sol
Wachtler, vice chair of that task force,
objected and got the title changed to
Coordinating Council on Life-Sustain-
ing Decisionmaking by the Courts.

So, what do I propose in the place of
all the labels? We must struggle to shed
the “spin doctoring” implicit in the use
of these words and phrases, to try instead
to embrace with analysis and sensitivity
the root respect and knowledge which
allows anyone else or any institution or
government—however expert, profes-
sional, or powerful—to so profoundly
dare to affect the life, values, and inter-
ests of another human being.

The refusal or cessation of in extremis
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medical treatment is elementally prem-
ised on the patient’s most personal right
to self-determination, which in some
states is grounded in a common law or
decisional law right, not on more sweep-
ing constitutional grounds.

As early as 1891, the Supreme Court
of the United States recognized that
competent adults have the right to make
their own health care decisions. “No
right is held more sacred, or is more
carefully guarded, by the common law,
than the right of every individual to the
possession and control of his own person
free from all restraint or interference of
others, unless by clear and unquestion-
able authority of law.”"* Indeed, uncon-
sented-to medical treatment is cogniza-
ble in damages as an intentional tortious
act. Again, the great Judge Cardozo
helped us in opinion language this time:
“Every human being of adult years and
sound mind has the right to determine
what shall be done with his own body,
and a surgeon who performs an opera-
tion without his patient’s consent com-
mits an assault, for which he is liable in
damages”.'®

More recently, some state and lower
federal courts have begun to apply the
penumbral constitutional right to pri-
vacy as a source of authority supporting
a patient’s or even a surrogate’s decision
to refuse or terminate certain kinds of
medical treatment in certain situa-
tions.!” Both the common law and con-
stitutional invocations function well and
fairly when the patient is competent to
exercise and communicate the treat-
ment or nontreatment decision. But a
problem of Sequoian dimensions rises
up when courts try to apply either doc-
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trine with respect to the suddenly incom-
petent patient. If the right is so personal,
one may legitimately ask: How can
someone else, transported in time, ac-
complish that quintessentially unique
choice on behalf of another, and to
whose satisfaction and on what eviden-
tiary basis and burden level?

Many courts employ the “substituted
judgment” doctrine allowing a proxy to
declare the choice of what the patient
would have decided. The seminal and
nationally known substituted judgment
case is the Karen Ann Quinlan case,
where the New Jersey Supreme Court
allowed a parent to exercise a choice
where the then-incompetent patient had
never expressed any treatment prefer-
ence. The court allowed Karen’s father
to “substitute” his judgment based on
his unique relationship with Karen, and
his insight in knowing what she would
want done, and his judgment as to what
most reasonable people in her condition
would want. “The only practical way to
prevent destruction of the right [Kar-
en’s] is to permit the guardian and fam-
ily of Karen to render their best judg-
ment, . .. as to whether she would exer-
cise it in these circumstances.”'®

The Massachusetts Supreme Court al-
lowed substituted judgment where the
patient was never competent to express
a treatment preference. Superintendent
of Belchertown State School v.
Saikewicz' involved a 67-year-old men-
tally retarded man who was suffering
from terminal leukemia. The patient’s
guardian petitioned the court for au-
thorization to terminate the chemother-
apy initiated by the doctors at the state
institution, claiming that the treatment
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was painful and caused adverse side ef-
fects. There was, of course, no evidence
of the patient’s preference since he had
always been legally incompetent. The
court allowed the chemotherapy treat-
ment to be discontinued, citing the lim-
ited benefits expected from treatment
and the patient’s inability to cooperate
with or understand the painful treat-
ment. In reaching this conclusion, the
court added this ingredient to the stand-
ard of decision:
In short, the decision in cases such as this
should be that which would be made by the
incompetent person, if that person were com-
petent, but taking into account the present and
future incompetency of the individual as one
of the factors which would necessarily enter

into the decision-making process of the com-
petent person.”

Sounds easier than it is to apply. But
the quote underscores one of the prac-
tical and metaphysical problems inher-
ent in the “substituted judgment” ap-
proach. We have to honestly face up to
the use of pretense or legal fiction or call
it what you will. The premise or starting
point is one of the most personal rights
known to us and our form of govern-
ment, yet it is transformed and trans-
ferred into someone else’s best guess as
to what is good for the right-possessing
patient. And the choice is then govern-
mentally enforced by state action court
decree. This is very hard stuff because,
as our Chief Judge Sol Wachtler grimly
commented, this may well be referred to
as “the last right.”

After all, we don’t allow similarly sig-
nificant personal rights to be invoked or
exercised by others; e.g., you do not see
anyone but “the person” taking the Fifth
Amendment, not even the lawyer does
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this for the client. Even ordinary fiduci-
aries have to act with the strictest faith-
fulness, measured against the toughest
standards. The fiduciary’s precept is “the
duty of the finest loyalty” that is “undi-
vided and unselfish,” “something stricter
than the morals of the market place.”
The standard is “unbending and invet-
erate” of “uncompromising rigidity” de-
signed to keep the level of conduct
“higher than that trodden by the
crowd.”' And that language is from a
business case involving mere money and
property, decided, by the way, by a 4-3
vote. We cannot tolerate lesser standards
of conduct and proof when someone
else’s life hangs in the balance.

New York has specifically rejected the
substituted judgment approach, but not
unanimously and not without some crit-
ical commentary. New York courts also
require clear and convincing proof of
prior expressions and choices made
while the patient was competent, which
must be referable to the medical situa-
tion presented. These, too, are tough
matters. The New York experience has
found expression in three major cases at
the highest court level: Matter of FEi-
chner, Matter of Storar, and Matter of
O’Connor—all coincidentally authored
by our present, remarkable chief judge,
Sol Wachtler. The most recent of the
three, Matter of O’Connor, underscores
the kind of proof required to satisfy the
“clear and convincing” standard.

This is a demanding standard, the most rigor-
ous burden of proof in civil cases. It is appro-
priate here because if an error occurs, it should
be made on the side of life.

Viewed in that light, the “clear and convinc-
ing” evidence standard requires proof suffi-

14

Bellacosa

cient to persuade the trier of fact that the
patient held a firm and settled commitment to
the termination of life supports under the cir-
cumstances like those presented. As a thresh-
old matter, the trier of fact must be convinced,
as far as is humanly possible, that the strength
of the individual’s beliefs and the durability of
the individual’s commitment to those beliefs
(see. Matter of Eichner, supra, at 380) makes
a recent change of heart unlikely. The persist-
ence of the individual’s statements. the seri-
ousness with which those statements were
made and the inferences. if any, that may be
drawn from the surrounding circumstances are
among the facts which should be considered.?

While the court recognized certain in-
herent problems with meeting the stand-
ard, the majority expressed its funda-
mental dissatisfaction with the substi-
tuted judgment doctrine in these words:

That approach remains unacceptable because

it is inconsistent with our fundamental com-

mitment to the notion that no person or court
should substitute its judgment as to what
would be an acceptable quality of life for an-

other (People v. Eulo. [63 NY2d 341]. at 357).

Consequently, we adhere to the view that,

despite its pitfalls and inevitable uncertainties,

the inquiry must always be narrowed to the
patient’s expressed intent, with every effort
made to minimize the opportunity for error.?

Some critics also argue that the New
York “clear and convincing” evidence
standard is too difficult to meet. But if
that standard is required to protect in-
competents against undue involuntary
civil commitment,?* can a lesser stand-
ard be justified to protect against a per-
haps erroneously inflicted certain death?
After all, we enforce rigorously the rules
governing decedents’ affairs and the ex-
ecution and expressions of their wills,
dead men'’s evidentiary preclusions and
the like. How anomalous it would be to
do less with respect to the state’s overrid-
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ing interest and responsibility in pro-
tecting lives of people, especially those
incapable of protecting, aiding, or as-
serting their own present interests. We
are, at bottom, dealing in these decisions
with certain death, which is different. It
is a transformation from which there is
no return should there be a mistake. or
change of mind, or change of circum-
stances.

The mistaken exercise of that last right
under a lesser standard would be oxy-
moronic. Besides, even under the criti-
cized high tough standard, mistakes
manifest themselves. New York State
was startled by one, unexpectedly soon
after the first application of the O’Con-
nor holding by a trial judge directing
removal of a gastrotomy tube.* The pa-
tient, an 86-year-old Albany, New York,
woman, suffered a stroke. When first
admitted to the hospital, she was cogni-
tive and communicative. She eventually
lost her ability to eat and drink and a
gastrotomy tube was inserted to provide
nutrition and hydration. As her condi-
tion deteriorated, her older sister peti-
tioned the court for appointment as
committee of the person and property
with authority to remove the gastrotomy
tube. The hospital and the patient’s
treating physician opposed the applica-
tion. Medical testimony established that
while not comatose, she was in an “ir-
reversible persistent vegetative state.” In
addition to the medical testimony, the
sister testified that if the patient were
able. “she would say I led a happy life, a
good life, and I want to be released from
all this and go home to my Maker.”*
Based on this and other testimony, the

Bull Am Acad Psychiatry Law, Vol. 18, No. 1, 1990

court concluded that there was compel-
ling proof that the patient “had made a
firm and settled commitment, while
competent, based on deep-seated
thought and moral conviction and not
upon immediate and fleeting reactions
to unsettling experiences—to decline the
medical procedures at issue, under her
present medical circumstances.”” The
court ordered the patient transferred to
a hospital which would remove the tube
and, if none could be found, the hospital
she was in would have to remove the
tube. Before the decree or the patient
could be carried out, the blood clot ap-
parently moved or dissolved, and the
patient became alert and communica-
tive and was asked whether she wanted
the tube removed. It was explained to
her by a nurse that if the feeding tube
remained, she could probably live a few
more years; without it, she would die in
less than two weeks—most likely, very
painfully. According to local newspaper
accounts, she at first drew back from the
question, eventually responding: “That’s
a very difficult decision to make.” When
asked again, she said, “I never really
thought of it in quite that way.”?® The
judge recalled his decree and the medical
expert who had given the critically relied
upon testimony spoke of the uncertainty
of it all.

I know of no court which has directed,
at the request of someone other than the
affected person. cessation of nutrition
and hydration (food and water, the most
elemental human needs along with oxy-
gen) for a conscious, sensate, nontermin-
ally ill human being.?® Yet, the propo-
sition that cessation of artificially pro-
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vided food and water is, under some
exceptional circumstances, an accepta-
ble nontreatment, in cases of vegetative,
comatose, or neocortically dead, and ter-
minally ill and dying persons who had
clearly expressed their views as to such
exceptional circumstances by provable
clear and convincing evidence, may be
legally and even morally supportable.
But even then, it seems to me, the relief
should be framed in the alternative, al-
lowing the family the freedom to carry
out the person’s wishes and allowing the
state and the medical professionals to
refrain from becoming active partici-
pants in an active ritual of death.

The Missouri Supreme Court, in the
case rising to the highest visibility and
on everyone’s mind for this term of the
United States Supreme Court, rejected
the legal analysis used by many state
courts to support the right to terminate
life-sustaining treatment. The Cruzan®
case involves a 30-year-old woman who,
as the result of a car accident, has been
in a persistent vegetative state for the
past five years. Shortly after the accident,
the patient lost her gag reflex and a
feeding tube was inserted to assist in
providing food and water. Her respira-
tion and circulation are not artificially
maintained and she is not terminally ill.
Her parents sought a judicial authoriza-
tion to order the tube removed. The
Missouri Supreme Court, 4-3 (so many
of these cases are sharply divided in re-
sult and in the level of rhetoric em-
ployed). reversing the lower court, held
that the patient’s guardian did not have
the authority to order the withdrawal of
hydration and nutrition. In so holding,
the court specifically rejected the notion
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that the common law right of self-deter-
mination was applicable. The court
noted that the common law right to
refuse treatment is implicated when
medical procedures are performed with-
out the patient’s informed consent or
refusal. The court reasoned that there
could be no “informed” refusal based on
a patient’s statements made while
healthy and where the consequences of
the decision could not be fully under-
stood. “[I]t is definitionally impossible
for a person to make an informed deci-
sion—either to consent or to refuse—
under hypothetical circumstances [be-
cause] neither the benefits nor the risks
of treatment can be properly weighed or
fully appreciated.”™'

Also rejected was the concept that the
right to privacy under the federal consti-
tution or Missouri state constitution ex-
tends to permit a patient or guardian to
direct withdrawal of food and water. The
court likewise dismissed as “logically in-
consistent” the substituted judgment
doctrine in cases where it is tied to the
right of privacy or the common law right
to refuse treatment. “[T]hese rights have
been explained as rooted in personal
autonomy and self-determination. Au-
tonomy means self-law—the ability to
decide an issue without reference to re-
sponsibility to any other. It is logically
inconsistent to claim that rights which
are found lurking in the shadow of the
Bill of Rights and which spring from
concerns for personal autonomy can be
exercised by another absent the most
rigid of formalities.”** To say Cruzan is
controversial and evokes deep passions
is the height of understatement.

While the case is the first in its cate-
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gory ever chosen by the Supreme Court
for review, the opportunity to resolve
the multitude of questions which remain
unanswered or inadequately answered
under the current state of the law may
still elude the high court. It is highly
doubtful that we will get a North Star
guiding principle out of the likely plu-
rality set of opinions customary to that
court. Besides, even that great institu-
tion, the United States Supreme Court,
is not immune from the fallibility of the
human condition. It is a human insti-
tution, and as its own great Justice Jack-
son observed of the Supreme Court:
“We are not final because we are infal-
lible, but we are infallible only because
we are final.”** Tragic historical deci-
sions reflecting fundamental misunder-
standings and mistakes about the true
nature and scope of the judicial process
affecting real people are all too numer-
ous (see, e.g., Plessy v. Ferguson®* [up-
holding separate but equal educational
systems]; Dred Scott v. Sandford®® [hold-
ing that black slaves were property, not
persons]). Such decisions prove that pre-
serving the most cherished rights and
values of free individuals requires vigi-
lance almost every waking moment and
a willingness to confess and correct er-
ror, too, as in Brown v. Bd. of Educa-
tion,* which overruled Plessy. This phi-
lJosophy found a magnificent expression
in Justice Jackson’s dissent in another
ignominious blot on our constitutional
history—the interment of Japanese-
Americans during World War II author-
ized in Korematsu v. United States: “A
military commander may overstep the
bounds of constitutionality, and it is an
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incident. But if we review and approve,
that passing incident becomes the doc-
trine of the Constitution. There it has a
generative power of its own, and all that
it creates will be in its own image.™’ The
instruction there concerning fallibility
and stare decisis or adherence to prece-
dent provides a very valuable lesson in
jurisprudence. So let us not expect too
much from Cruzan, but what we do get
will nevertheless be momentous.

At this point, I believe a brief, some-
what digressive reference to another cat-
egory of case and problem may serve a
useful point. Consider Rivers v. Katz,*®
where lawsuits were initiated on behalf
of three involuntary patients of a state
psychiatric facility who had been medi-
cated with antipsychotic drugs against
their wishes. All three sued to enjoin the
nonconsensual administration of drugs
and for a declaration of their common
law and constitutional right to refuse
treatment. The patients were denied re-
lief by the lower courts, but the New
York State Court of Appeals reversed
and declared that a patient, including
one suffering from mental illness, has a
constitutional right to refuse medical
treatment under New York’s state con-
stitution as long as the patient has the
capacity to make a reasoned decision
with respect to the proposed treatment.
A hearing procedure, not without its
critics, too, was installed.

Our decision in that case stands in
sharp relief to a case now winding its
way through the federal courts, again in
Missouri, the seeming center of all high
profile litigation in this country right
now (e.g.. Webster, Cruzan, Charters®).
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The United States Supreme Court will
shortly decide whether to hear a case
from the Fourth Circuit Court of Ap-
peals sitting en banc, which held that it
was not a violation of federal due process
to medicate an involuntary psychiatric
patient against his will and without a
Jjudicial determination that the patient is
incompetent to make the treatment de-
cision. The case, U.S. v. Charters,” in-
cidentally pits the American Psycholog-
ical Association, which filed an amicus
brief supporting the patients’ right to
refuse treatment, against the American
Psychiatric Association, which also ap-
peared as amicus supporting the govern-
ment’s position to medicate without
consent. We are in a fascinating and fast
moving world—friends of court are not
what they used to be, but appear to be
full partisans.

As we wind down, a word of balance
is necessary to illustrate that courts are
not the only institutions grappling with
these 1issues. Legislatures across the
country have also been called to act and
have responded by adopting statutory
guidelines in the hope of keeping people
and these issues out of courts. These
legislative responses have taken the form
of living will statutes, health care proxy
legislation, and Do Not Resuscitate
guidelines. Thirty-eight states currently
have living will statutes.*' New York is
one of the 12 states that has failed to
enact a living will statute, although leg-
islation has been introduced since
1977.2 Have living will statutes pro-
vided any guidance to families, the med-
ical profession, or the courts? Of
course,.—some—but we are deluding
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ourselves to think the adoption of a stat-
ute would solve such a complex issue in
a plenary fashion. For example. a ma-
jority of the statutes authorize with-
drawal of treatment only from patients
who are terminal, and most do not in-
clude instructions on artificial nutrition
and hydration.** Since a great deal of
recent case law has been generated where
the patient is nonterminal and where the
“treatment” involved was artificial nu-
trition and hydration, you can be sure
the adoption of living will statutes will
not end the controversy or the litigation.
Indeed, Missouri has one and its effica-
ciousness was controverted by the ma-
jority and dissents in Cruzan itself.**
Sixteen states have adopted health
care proxy statutes,” which allow an
individual to appoint an agent to make
health care decisions on behalf of the
principal. A health care proxy bill is
before the New York Legislature,* al-
though passage this year faltered just
when it seemed assured by the acquies-
cence of a previous prime objector—the
New York Catholic Conference.*” How-
ever, the new majority leader of the state
senate objected, and that ended legisla-
tive discussion and consideration for this
year. Supporters of health care proxy
legislation argue that the appointment
of a proxy avoids the problem of trying
to anticipate future medical circum-
stances and treatment choices. Agents
are asked to make contemporaneous de-
cisions, knowing the patient’s prognosis
and treatment alternatives and, one
hopes, knowing the patient’s treatment
preferences. In addition to making treat-
ment decisions, the proxy can be used
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to authorize the agent to expend funds
for medical treatment, to gain access to
medical records, or to choose health care
professionals. Of course, the health care
proxy concept is not a panacea either.
Disputes will still arise concerning the
scope of the agent’s authority, the events
which either trigger or revoke the agent’s
authority, and whether the agent is act-
ing in a manner consistent with the pa-
tient’s best interest. Significant dangers
lurk if these legislative efforts are viewed
or used as panaceas.

Do Not Resuscitate statutes attempt
to provide clear and comprehensive
guidelines to allow physicians to indicate
when further medical treatment would
no longer be helpful to particular pa-
tients. In 1987, New York became one
of the growing number of states to adopt
legislation regulating the use of Do Not
Resuscitate orders, and this has worked
very well and with apparently little lin-
gering controversy.*®

While problems abound, how should
we, the lawyers and judges, maintain our
jurisprudential, and you, the doctors and
psychiatrists, your medical equilibrium?

For myself in my judicial decision-
making function, I must remain open to
the facts and evidence of the particular
case, to a respectful consideration of
competing viewpoints in our pluralistic
society and government, to fresh and
improved understanding of the opera-
tive principles, and especially to subtle
calibration and interplay of the jural
roots of all we have been talking about,
1.e., the United States and state consti-
tutions, to public policy choices ex-
pressed in broad-based legislative enact-
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ments, and the common law decisional
stare decisis (faithfulness to precedent
and the built-up wisdom of those who
struggled with cases and principles be-
fore ourselves, as defined by Governor
Mario Cuomo at the press conference
announcing my appointment to the
Court of Appeals). A daunting task, if
you don’t mind my saying so, requiring
hard thinking and, yes, even hard pray-
ing, since it is the ultimate decision of
life or death we are putting to the risk of
our feeble and sometimes fumbling hu-
man understanding in these cases.

As a law teacher for many years and
as someone associated in a number of
capacities with the courts of New York
State for many years, where a kind of
teaching role is ongoing and inherent, I
have personally espoused a particular
philosophy of the importance of every
case, no matter how momentous or
mundane. Behind each case, after all,
there are individuals, real people, in tur-
moil, conflict, pain and need, who over
small or minor disputes or over the most
significant dispute of all—their lives—
have turned to or been summoned or
even dragged into the courts for respite
and resolution—for better or worse.
Every one of these persons is entitled
to—indeed, each rightfully demands—
respectful, careful deliberation; what 1
call the dignity of the case and of the
person. They will respect us and our
processes in proportion to the respect we
give them.

So what specifically can we do to-
gether? Start with openness, tolerance
and mutual respect for the other’s prob-
lems and maintain a daily regimen of
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ego deflation because of the reality of
the fallibility of the human condition
and, therefore, of all its human institu-
tions. Practicing our humanistic profes-
sions will be enhanced by that special
sensitivity. Specifically, and as overly
simplistic as it may sound, I also propose
that we respectively approach these mat-
ters, these decisions and these cases with
a set of hierarchical rebuttable presump-
tions alone and often in appropriate
combination, remembering we are op-
erating solely within our competence in
the secular sphere:

1. Respect for the personal self-deter-
mination choices of the individual.

2. Respect for those of the closest fam-
ily or equivalent unit or person on behalf
of that individual.

3. Respect for the contributing views
and values of the treating medical
professionals and associated care pro-
viders.

4. Respect for the state’s interest and
purpose in representing the individual
in the context of society’s universal val-
ues and commonly-held principles.

Finally, may I say that our respective
disciplines grope like lumbering Cy-
clopes trying to serve the very same so-
cietal members but often seeing only out
of our single eye. [ maintain we will serve
those people and ourselves better when
the two Cyclopes join eyes, bumpy as
that may be in many instances, to effect
synergistically a cooperative vision and
spirit towards the solutions and service
we owe every person we touch. Together
we can make energy and light and avoid
the debris.

My hope and goal is that my Cyclo-
pean legal-judicial eye and your Cyclo-
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pean psychiatric-medical eye have ac-
quired some peripheral perspective from
this enterprise together today. For better
peripheral vision, even in one eye, is
progress; and [ would count it a success-
ful adventure and exertion before your
distinguished body if we each acquire
five to ten degrees more range than when
we started. Ideally, we can strive for a
360-degree wraparound so that, like
Oliver Wendell Holmes in a splendid
letter to Benjamin Nathan Cardozo de-
fining success, we can sing in choral
paraphrase: “Success is not the place,
power, prominence, or prestige we at-
tain; rather, success is the trembling
hope of striving each day to live by and
for our most cherished ideals and fun-
damental values.”*
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