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Clinical evaluation of alleged juvenile delinquents regarding possible transfer to
adult court must be conducted before adjudication of the facts of the case. This
requirement leads to problems for the juvenile court and for the psychiatric consuit-
ant in managing certain potentially incriminating information that the defendant may
reveal in the evaluation process. Both explicitly self-incriminating information, and
also denial of involvement in the alleged offense, present problems in this regard.
Explorations of procedural protections for dealing with explicitly self-incriminating
information, and of the clinical and forensic problems in interpreting defendants’
denial of culpability in these circumstances, do not yield fully satisfying answers to
the problems. The author suggests some procedural compromises, and discusses
the dilemma at the boundary of juvenile court jurisdiction that underlies these

problems.

In most parts of the United States,
juvenile courts have original delin-
quency jurisdiction over youth under
the age of 17 or 18 who commit unlawful
acts. In most jurisdictions statutes pro-
vide that certain cases may be trans-
ferred or “waived” out of juvenile court,
to be handled as adult criminal matters,
when certain criteria are met."? These
criteria include threshold considera-
tions, such as the age of the youth and
the seriousness of the offense, as well as
status criteria specific to the case at
hand. These include such considerations
as the expected future dangerousness of
the youth and his or her amenability to
rehabilitation efforts provided within the
juvenile justice system.

When the juvenile court was first es-
tablished, there was great hope about the

Dr. Barnum is director, Boston Juvenile Court Clinic,
Boston, MA.

capacity of a paternalistic state to salvage
antisocial youth and bring them into
productive society. Now, about a cen-
tury later, that hope has dimmed some.
Scant resources and the persistence of
some forms of youthful conduct prob-
lems have left the juvenile system less
than completely successful. However.
despite its failings, the juvenile justice
system retains an identity and mission
separate from that of the adult criminal
justice system, still focusing on the ideal
of rehabilitation.

The development of transfer or waiver
mechanisms reflect the states’ recogni-
tion that the age of the defendant alone
is not a sufficient measure by which to
judge the appropriateness of any individ-
ual case for the juvenile justice system.
Youth of the same age vary considerably
in terms of their prognosis for rehabili-
tative intervention, and offenses vary
greatly in terms of the dangers they pre-
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sent to the community. The transfer
process is the mechanism by which each
juvenile court selects the individual
cases it feels are appropriate, and rejects
the others by sending them to criminal
court.

It is not perfectly clear what the prac-
tical consequences of transfer for juve-
nile defendants are. They probably vary
considerably from place to place and
among individual cases. In most circum-
stances transfer has the effect of making
the legal proceedings public, and of es-
tablishing a new criminal (as opposed to
juvenile) record. In terms of outcome, it
1s reasonable to suggest that some trans-
ferred juveniles will receive less adverse
dispositions if found guilty in criminal
court than they might have expected if
found delinquent in juvenile court.
Compared with the general pool of adult
criminals, they are younger, have shorter
criminal (though not necessarily delin-
quent) records, and may appear more
treatable. However, studies of disposi-
tions of juveniles transferred and found
guilty of serious crimes suggest that this
group faces longer and significantly
more adverse dispositions in criminal
court than they would in juvenile
court.’?

The court, the state, or the defense
may ask for clinical evaluation of a
youth in these circumstances, regarding
issues such as the dangerousness of the
youth and his or her amenability to
treatment.®”® These evaluations can
present difficult challenges to forensic
child and adolescent psychiatrists in
clinical assessment and prognosis. They
also present some difficult problems in

414

Barnum

areas of managing potentially incrimi-
nating information. This article will ex-
plore some issues relating to potentially
incriminating information, and to inter-
preting the denial of incriminating in-
formation, in a transfer or waiver eval-
uation.

Self-Incrimination in the
Preadjudication Evaluation

Problems in self-incrimination in this
type of evaluation stem from the fact
that the evaluation is conducted before
adjudication. Like evaluation of com-
petency to stand trial and criminal re-
sponsibility, evaluation of a juvenile for
a transfer hearing must be carried out
before any finding of guilt or innocence
can be reached. Before 1975. it was com-
mon practice to adjudicate a youth de-
linquent and then consider subsequently
whether to transfer the youth to criminal
court for a new criminal trial. The
United States Supreme Court ruled that
this practice was unconstitutional, in
that it exposed the youth to double jeop-
ardy (facing trial twice for the same
crime).'® As a result, the determination
of whether the case will be tried in ju-
venile court or in criminal court must
be made before the case is actually tried.

Most jurisdictions now conduct a pre-
liminary hearing in juvenile court to
determine if the state can produce prob-
able cause to prosecute. If probable
cause is found, then a second juvenile
hearing is held, specifically to determine
whether the youth meets criteria for
transfer to criminal court. If expert tes-
timony regarding the youth’s dangerous-
ness or amenability to treatment is to be
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heard, 1t will be at this second stage
juvenile hearing.

One problem facing the consultant in
this preadjudication evaluation relates
to managing information from the eval-
uation which might prove to be incrim-
inating to the defendant at time of trial.
This problem 1s similar to that facing
the evaluator of competency to stand
trial or criminal responsibility, where
potentially incriminating information
may also have been learned before ad-
judication. However, solutions to the
problem that work in those situations
do not work In the transfer hearing sit-
uation.

In an evaluation of competency to
stand trial, the forensic question is lim-
ited to issues relating to the defendant’s
mental capacities at the time of trial. As
a result, it is almost always possible to
respond adequately to the question with-
out needing to provide disclosures by
the defendant specifically relating to the
offense in question.'"'? In criminal re-
sponsibility cases, the evaluation needs
to generate important information from
the defendant specifically relating to the
offense, but this information only needs
to be shared with the court if the insanity
defense is actually employed. Since rais-
ing this defense means the defendant
acknowledges some involvement in the
crime, it is appropriate for incriminating
admissions in the clinical evaluation to
be shared at this point.

The transfer evaluation is similar to
the criminal responsibility evaluation, in
that it often needs to attend carefully to
the circumstances of the alleged offense,
and to include this information as cen-
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tral findings in the evaluation. What the
youth says he did, what were his
thoughts and motivations at the time,
and how he now feels about the events,
are often essential elements in forming
clinical impressions about the youth’s
prognosis for future dangerous behavior
and for responding to treatment. Yet, if
a consultant includes statements by the
youth about the offense for this purpose
in a preadjudication transfer report, the
same statements may then incriminate
the youth. or become a basis for further
investigation and development of new
prosecutorial information.

Two kinds of solutions to this possible
self-incrimination are possible. The first
involves various procedural devices de-
signed to enable the youth’s admissions
to be used appropniately for the transfer
hearing purpose, but to prevent them
from being used to incriminate the
youth at adjudication of guilt or inno-
cence. Some examples of such devices
are the following.

In Massachusetts, statute limits the
use to which statements made in a court
ordered clinical evaluation can be used.
Such statements may only be considered
to address issues of the defendant’s state
of mind: the law specifically forbids their
use as evidence regarding guilt or inno-
cence.'? Less formally, court rules pro-
vide that the same judge who hears the
transfer hearing will not hear the adju-
dication hearing either in juvenile or in
criminal court. Arizona court rules ex-
plicitly permit a court to order psychi-
atric evaluation for a transfer hearing,
but the Arizona Supreme Court'® has
ruled that such involuntary evaluations
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must include provisions to ensure that
they not be usable at either adjudication
or sentencing phases after the transfer
hearing is concluded. The California Su-
preme Court has ruled that when the
evaluation is offered by the defense, it
must be agreed that the evaluation, and
any self-incriminating statements within
it, can be used only for the transfer
hearing.'?

Other jurisdictions may adopt similar
procedures on a case-by-case basis to
prevent a juvenile defendant’s disclo-
sures about his involvement in an of-
fense from becoming inappropriately
self-incminatory, or they may elect
special procedures such as impounding
and “sanitizing™ reports (see Case | be-
low). Another approach is to focus only
on the psychological aspects of the of-
fense, without providing any of the de-
fendant’s detailed statements about the
offense itself in a report. However, this
approach has the disadvantage of offer-
ing psychological impressions without a
firm basis; either the original statements
need to be reportable on cross-exami-
nation, or the impressions should not be
allowed into evidence.

The second kind of solution to the
problem of self-incrimination in a trans-
fer hearing evaluation involves the vol-
untary offering of incriminatory infor-
mation by the defendant, understanding
the potential risks, but in the hope that
doing so will help his case. Such an
offering is analogous to a confession, and
in jurisdictions where such statements
may legally be used as evidence against
the youth to prove guilt, they would be
functionally identical to a confession to
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the police or the court. What kind of
warning or informed consent process to
require of a juvenile defendant to enable
such statements to be usable in court
would probably depend on the purposes
to which the statements might ulti-
mately be put.'® The U.S. Supreme
Court has made various rulings in cases
related to juveniles’ capacities to accept
Miranda-type warnings and to defend-
ants’ rights to silence and to counsel in
high-stakes forensic psychiatric exami-
nations.'”'® These cases do not make a
clear statement as to what procedures
may be required to enable a juvenile
defendant in a transfer hearing to offer
his own account of the offense in a psy-
chiatric evaluation for the court. In ad-
dressing this question. however, it seems
quite likely that a central issue would be
the extent to which the youth’s disclo-
sures might be used against him in ad-
judicating guilt or innocence in juvenile
court, and more importantly, in the
much higher stakes adjudication in
criminal court if the youth is transferred.

Case 1

A recent Alaska case illustrates the
legal principles involved and some of the
special procedures that may be used to
protect against self-incrimination."?

An almost 17-year-old boy was ar-
raigned with another juvenile for rob-
bery and murder. The state asked for
transfer. The court ordered the youth to
submit to psychiatric examination for
the purpose of gaining insight into his
amenability to treatment. The defense
objected, claiming that to take part in
an involuntary evaluation in this high
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stakes context would amount to forced
self-incrimination. The court overruled
the objection, but devised elaborate pro-
cedures to ensure that any statements
the youth might make about the offense
could not be used to incriminate him.
These included complete use immunity:
explicit authorization for his attorney to
be present at the evaluation interviews;
forbidding the consultants from discuss-
ing the evaluation with the prosecution;
the submission of an initial sealed re-
port; review of this report by the defense:
hearing of any defense objections to po-
tentially self-incriminatory statements
by a different judge from the judge con-
ducting the hearing; and finally thereby
the creation of a “sanitized™ report for
the use of the court and the prosecution.

The youth was ultimately transferred
to criminal court, with the trial court
relying in part on the findings of the
psychiatric examination to determine
that he was not amenable to treatment.
Defense appealed. on the basis of the
original objection that the trial court did
not have the power to compel a youth
to take part in a transfer evaluation at
all, even in spite of all the precautions
taken against self-incrimination. The
Alaska Supreme Court found that the
special procedures had indeed success-
fully protected the youth against making
explicitly self-incriminatory statements
about the offense itself. However. it also
found that the youth’s other statements
in the evaluation, although not explicitly
self-incriminatory, did contribute to his
jeopardy of being transferred to criminal
court jurisdiction. Applying the U.S. Su-
preme Court’s reasoning in Estelle v.
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Smith,'® the court considered this jeop-
ardy to be adversarial enough and of
high enough stakes that ordering the
youth to take part in the evaluation was
functionally equivalent to forced self-
incrimination, despite that fact that the
evaluation did not result in any explic-
itly self-incriminatory statements.

The report of the case makes clear
that the defendant’s attorney was pres-
ent during the evaluation, but does not
make clear whether the defendant, with
or without his attorney’s advice, was
entitled not to answer questions. If he
was not entitled to refuse to answer, then
the value and purpose of his attorney’s
presence at the evaluation is somewhat
unclear. If he was indeed entitled to
refuse to answer questions, then it is not
clear how the court determined that his
statements were “forced.” even though
the evaluation may have been ordered
by the trial court.

This case sets the strictest standard for
protecting juvenile defendants against
self-incrimination in a transfer hearing
evaluation, by prohibiting involuntary
evaluations altogether. Some other juris-
dictions, such as Massachusetts and
Ohio, in practice permit the juveniie not
to submit to evaluation, even if the eval-
uation is ordered by the court. The im-
pact of this case on the practice of court-
ordered evaluation of juvenile defend-
ants for transfer in other jurisdictions
has yet to be seen.

Dealing with Denial of
Involvement in the Offense

Problems managing potentially self-
incriminating information generated in

417



a transfer evaluation do not seem to
yield to simple solutions. But what if
defendants simply deny involvement in
the alleged offense? Understanding and
responding to the defendant’s denial of
involvement in the alleged offense is the
second major challenge confronting the
consultant in the preadjudication trans-
fer evaluation.

Recognizing, confronting, and evalu-
ating denial are problems in any amen-
ability to treatment evaluation. They are
more familiar problems in the amena-
bility to treatment evaluations of adju-
dicated defendants conducted before
disposition, to aid courts in understand-
ing potential mental health needs and
prognosis for treatment efforts as part of
the sentencing process.”® In the delin-
quency area these problems are best doc-
umented in the area of clinical evalua-
tion of adolescent sexual offenders,
where denial of responsibility for offen-
ses is especially prevalent and presents
special problems for evaluating prog-
nosis for different kinds of treatment in
different settings.*""** Some writers in
this area have attempted to categorize
forms of denial, to describe methods for
evaluating it clinically with tests and
interviews, and to explore its prognostic
significance for success in treatment.?*

The necessary preadjudication status
of the transfer evaluation makes evalu-
ating denial even more difficult and
complex than it is in a postadjudicatory
amenapbility to treatment evaluation. In
a postadjudication evaluatiun the eval-
uator will have the benefits of the court’s
determination of the facts of the case.
This determination may not always be
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the whole truth of the matter, and may
sometimes indeed be quite misleading,
given the complex negotiations regard-
ing evidence, fact-finding, and pleading
that sometimes characterize the courts’
procedures. Nonetheless, it is much
more information about the facts than
is often available undisputed before ad-
judication, and the evaluator can some-
times use it to confront and break
through the defendant’s denial. Further-
more, the defendant may reasonably be
expected to be more forthcoming about
the facts of the case after it has been
adjudicated than before. At this stage
the stakes in making an admission are
usually lower, and it may in some cases
then be in the defendant’s interest to
make a full admission. to appear a more
suitable candidate for treatment.

In the preadjudication transfer evalu-
ation, similarly definitive information
about the facts of the case will often not
be available. Even when police and wit-
ness statements are available, and when
the prosecution has presented a case suf-
ficient for a finding of probable cause,
the evaluator will often not be aware of
the evidence and arguments for the de-
fense. Indeed. these may not yet have
been developed, or may be kept from
the evaluator to keep them from the
prosecution until the time of trial. More-
over, as noted above, the defendant may
face some realistic high-stakes negative
consequences if he admits in the evalu-
ation to involvement in the alleged of-
fense, despite efforts to prevent such ad-
missions from becoming available as
evidence against him. As a resuit of these
differences, the evaluator in a transfer
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setting may be dealing with a defendant
who totally denies involvement in the
offense. The evaluator may have little
basis for knowing what this denial may
mean about the defendant and about the
case.

In this context, it is useful to consider
the possible dynamics and motives that
may be involved in a juvenile defend-
ant’s denial. At the transfer stage, denial
of involvement in an offense can be of
four basic types, referred to as strategic,
avoidant, repressive, and genuine.

Strategic denial refers to the process
by which a defendant consciously and
deliberately decides that his interests will
best be served in the tnal process by
denying involvement in the offense. He
is perfectly aware of having been in-
volved, but has made a deliberate choice
as part of his defense plan that he will
deny it, Avoidant denial refers to a more
characterological process of preferring
not to acknowledge involvement in a
broad range of negative behavior. relying
on processes such as deflection of one’s
own and others’ attention to other con-
cerns, especially to the faults of others.
In this process the defendant’s awareness
of involvement is available to him in
response to careful attention. though he
tends to avoid paying this sort of atten-
tion to his own responsibilities. Repres-
sive denial refers to a defendant having
genuinely lost awareness of involve-
ment, either in the context of a general
tendency to dissociate. or in a more
limited and specific defense against pain
associated with memory of the offense.
Genuine denial refers to the defendant

Bull Am Acad Psychiatry Law, Vol. 18, No. 4, 1990

denying involvement in the offense be-
cause he was not in fact involved.

When a juvenile defendant facing
transfer denies involvement in the of-
fense in an interview with a forensic
mental health consultant, it may be of
critical importance to know which type
of denial he is using. However, because
the evaluation is conducted before the
facts are adjudicated, it is usually diffi-
cult, if not impossible, to make this de-
termination.

If the determination could be made.
it would enable the consultant to know
many important things about the
youth’s functioning. both in general and
in relation to the offense.

First, if the consultant could actually
be sure that the youth’s denial is genu-
ine, then he would know both that the
youth is honest in his reporting (an im-
portant character issue) and that he was
not involved in the offense in question.
Entirely aside from the issues of legal
stakes in the matter, knowing that the
youth was not involved in the offense
can be central in reaching conclusions
about the youth’s diagnosis and prog-
nosis, especially when there are no other
clinical indications of difficulty.

Second. if the consultant could be sure
that the denial is repressive, then it might
be possible to draw certain conclusions
about the youth’s personality organiza-
tion. For example, repressive dental sug-
gests the likely presence of psychological
conflict, and thus some potential for de-
velopment of existing capacities for pro-
social orientation. If the consultant were
able to confirm these suggestions by
finding other evidence of prosocial ca-
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pacities and of internal conflict (espe-
cially of anxiety), these findings might
indicate a relatively good prognosis for
rehabilitative treatment in the juvenile
system.

Third, if the consultant could be cer-
tain that the denial was avoidant, then
different conclusions about the youth’s
personality organization would be rea-
sonable. In this case, the denial itself
would offer less evidence of the sort of
internal conflict noted above. Instead. it
would suggest a broader characterologi-
cal tendency to deflect attention from
internal awareness in favor of noticing
the problems and faults of others. If this
tendency were present throughout the
defendant’s personality functioning,
then the consultant might be less opti-
mistic about the youth’s capacity for
rapid change and increase in prosocial
orientation.

If it could be certain that the defend-
ant’s denial was strategic. then the con-
sultant might draw different conclu-
sions. He could understand at least that
the defendant, though involved in the
offense, has the capacity to maintain a
potentially appropriate (if false) stance
in a complex social situation. What this
might mean in terms of the youth’s di-
agnosis and prognosis is unclear. How-
ever, it would at least be clear that the
denial could not be taken as evidence
either of true lack of involvement, or of
generalized avoidance of responsibility,
or of the presence of internal conflict.

In conducting evaluations of juvenile
defendants who deny involvement in an
offense in the transfer setting, it would
certainly be useful to know what form
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of denial a youth may be using. Unfor-
tunately, in most cases it is probably
impossible to do with any certainty.
Often evidence about the crime seems
compelling enough to indicate that in all
likelihood the defendant was involved.
and clinical interviews or psychological
testing’*?”%® may indicate the presence
of certain personality characteristics
suggestive of either avoidant or of re-
pressive denial. Such a combination of
findings may lead the consultant to con-
clude that the defendant’s denial of in-
volvement in fact represents either avo-
idant or repressive denial, and to draw
further conclusions about the youth’s
dangerousness and/or amenability to
treatment on that basis. However, these
conclusions must always be seen as of
questionable validity. Even if the evi-
dence for involvement seems over-
whelming, the youth's specific denial of
this offense may be deliberate and stra-
tegic. and not any manifestation of the
personality traits suggested elsewhere in
the evaluation.

Solutions

The consultant conducting a transfer
evaluation for the court or prosecution
can manage both potential self-incrimi-
nation and the defendant denying in-
volvement in the offense in either of two
ways. For purposes of maximum clarity
and validity in the evaluation. the most
satisfying approach is for the defendant.
having been appropriately warned. to
acknowledge his involvement in the of-
fense and talk openly about it with the
evaluator. The consultant may then de-
velop a complete picture of the offense
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and of the defendant’s involvement in
it. He can include these important fac-
tors in forming impressions of the
youth’s risk for future dangerousness
and potential for rehabilitation. (Of
course, this approach is not available to
innocent defendants. The defendant
who truly was not involved in the of-
fense, and who denies involvement gen-
uinely, runs the risk of having his denial
misinterpreted as character pathology.)
In the ambiguous circumstances of
the transfer evaluation, the only other
clear way to deal with the problems of
potential self-incrimination and of eval-
uating denial is for evaluator, defendant,
and defense attorney to agree at the out-
set of the evaluation that the circum-
stances of the offense will be off limits
to the evaluation. Such an agreement
will unfortunately leave the clinical eval-
uation without data that may be crucial
to developing an accurate understanding
of the essential issues in the transfer
evaluation. However, it will keep the
evaluation from becoming confused by
the difficult and scientifically question-
able process of trying to guess what the
basis of the youth’s denial is, and what
significance that form of denial has for
the youth’s prognosis for dangerousness
and rehabilitation. It limits the data base
of the evaluation to other areas of clini-
cal history and social and emotional
functioning. In some cases, especially
involving a major offense where the facts
are in dispute, the data available in these
areas may simply not be sufficient to
draw valid conclusions. However, it is
probably preferable to leave the court
wishing that more information were
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available than to confuse or mislead the
court with information and conclusions
based on necessarily speculative inter-
pretation of the defendant’s quality of
denial.

Case 2

This 16-year-old youth was charged
with burglary and murder, stemming
from a single event. At his arraignment
he was referred for brief screening of his
competency to stand trial and of his
criminal responsibility, and was com-
mitted on the basis of that screening for
inpatient evaluation of criminal respon-
sibility. A transfer hearing was also re-
quested. There was no explicit statutory
authority to order evaluation for the
transfer hearing itself, but the court let
it be known informally that it was inter-
ested in the clinical data for the purposes
of the transfer hearing as well as for
criminal responsibility. Knowing that
clinical data would be used at the trans-
fer hearing. the evaluation began with
explication of that fact and of its impli-
cations for the purpose of the evaluation,
including the importance of gaining clin-
ical impressions about the youth’s po-
tential responsiveness to treatment ef-
forts.

Regarding the problem of reporting
on self-incriminating statements, a pro-
cedural compromise was reached that
involved writing two reports of the eval-
uation. One would address issues of
criminal responsibility., to include the
youth’s communications about the of-
fenses in question. The other would ad-
dress the transfer issues of dangerousness
and amenability to treatment. and
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would not include the youth’s state-
ments about the alleged offenses. The
youth’s statements about the offense in
the criminal responsibility report were
to be protected from improper disclo-
sure by the standard court procedures
involving the impounding of criminal
responsibility reports until and unless
the issue is raised at the adjudication
phase by the defense.?

The defendant’s statements about the
break-in were quite explicit, but he
claimed amnesia for events after enter-
ing the house. including any actions
which might have contributed to the
death of the victim. Because of the
youth’s past experiences of physical and
psychological trauma and current prob-
lems with drug abuse, the evaluator did
not feel that a definitive opinion could
be offered about the nature of the am-
nesia. or about its possible relevance to
the questions of dangerousness or amen-
ability to treatment. As a result., leaving
this information out of the transfer hear-
ing report did not seem to cause major
problems of thoroughness or validity,
and did appear likely to protect the
youth from possible self-incrimination.

It is worth noting that when the eval-
uator was called to testify at the transfer
hearing, the report in the possession of
the defense, the court, and the prosecu-
tion was actually the criminal responsi-
bility report, not the transfer report. It
was not clear how the expected proce-
dural protection had gone awry, but it
was clear that it had been arranged with
insufficient care to detail to be effective.

Defense Consultation

The consultant working directly with
a defense attorney faces issues somewhat
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more complex than those addressed in
evaluations performed for the court or
the prosecution. In the role of defense
consultant, the evaluator can promise
complete confidentiality. In this circum-
stance, it is generally contrary to the
defendant’s interest to deny the truth.
because the attorney wiil need to know
the facts and the defendant’s real feelings
about them in order to know how to
prepare a case. If, for example, the de-
fendant can present himself as acknowl-
edging responsibility, as not dangerous,
and as contrite and motivated for treat-
ment, then the attorney may want to
present the case in that light, acknowl-
edging responsibility in the hope of
avoiding transfer. If the defendant is
honest with the consultant in acknowl-
edging responsibility in a dangerous of-
fense for which he has no contrition and
that he seems likely to repeat, then the
attorney will likely pursue a different
line of defense. This will presumably
include strategic denial or an explicit
agreement not to address the offense in
any further evaluation, such as one or-
dered by the court. In such a situation
the consultation is relatively simple,
complicated only by the problem of how
to deal with the absence of a clinical
result offering forthright owning up and
contrition.

In many circumstances of defense
consultation, however, the problem will
be complicated by the fact that the priv-
ilege of confidentiality will not seem to
matter to the defendant. The same prob-
lems arise of apparent denial, and of
interpreting that denial. One might as-
sume that at least strategic denial is not
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involved, since there is no need to deny
in this confidential situation. However,
it is common enough for defendants to
lie to their attorneys. and to the attor-
ney’s consultants. Therefore, one is left
with the same puzzles about understand-
ing how much attention to pay to the
defendant’s denial, and how to interpret
it, that one faces in the court-ordered or
prosecutor’s evaluation.

One defense strategy that some crim-
inal attorneys with little juvenile court
experience sometimes use is to maintain
complete denial of involvement in the
offense, and make noninvolvement the
basis for the defense against transfer.
Such a focus on acts rather than status
is familiar in the adult criminal justice
arena. but in some juvenile courts goes
against the paternalistic juvenile court
tradition and is irritating and counter-
productive. This is especially so when
the evidence of guilt is compelling and
thus the denial looks a character prob-
lem with likely negative prognostic sig-
nificance.

Case 3

This 16-year-old youth was charged
along with two adult codefendants with
the deliberate and premeditated shoot-
ing to death of an adult victim in the
context of a dispute related to drug deal-
ing. The defendant, his family, and
counsel maintained throughout the
transfer hearing process that the boy was
innocent, a victim of mistaken identity.
Separate psychiatric evaluations were
conducted by consultants for the court
and for the defense.

The court’s consultant noted in re-
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ports and testimony that the youth and
his family denied involvement in the
offense and in most other problems as
well. There was no previous court rec-
ord, and no history of explicit mental
health symptoms or treatment for the
boy was reported. The youth acknowl-
edged some problems with school con-
duct and attendance, some fighting with
peers outside school, and a long history
of family discord and poor supervision
and discipline. He did not see these as
problems and did not describe or dem-
onstrate any dysphoria, other than irrit-
ability when frustrated.

The court’s consultant did not offer
an opinion on the issue of dangerous-
ness. and suggested that treatment ef-
forts might be directed toward the
youth’s poor capacity for tolerating dys-
phoria without irritability and aggres-
siveness, but that such treatment could
be expected to take years to have bene-
ficial impact and was of questionable
prognosis.

Based on the youth’s denial of the
offense. the defense consultant offered
the opinion that the youth was not dan-
gerous and was a good treatment candi-
date. This impression was consistent
with the basic defense strategy of main-
taining innocence, but was accorded lit-
tle weight by the court.

The court transferred the youth to
criminal court for adjudication. Among
the supporting findings was that the
youth’s denial was an indication of a
poor prognosis for treatment.

Discussion

This exploration of solutions to prob-
lems dealing with self-incriminating in-
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formation and its denial in a juvenile
transfer evaluation yields no completely
satisfying answers. The basic problems
remain: How can a clinical consultant
develop a complete and valid under-
standing of a youth’s potential for dan-
ger or for rehabilitation when some of
the information most important to
forming these opinions may be unavail-
able? How can a court insist on making
offense information available for evalu-
ation of dangerousness and amenability
to treatment if this information can be
used to incriminate the defendant?

The problem is rooted in the funda-
mental differences between juvenile and
criminal court.?® The task of the transfer
evaluation process is to determine by
which of these legal systems the case will
be addressed. This determination needs
to be made before the facts of the case
are decided. Each of these two systems
has different procedures and fundamen-
tal purposes in adjudicating the facts of
the case, and especially in dealing with
a defendant once an adjudication is
made. The purpose of adjudication and
disposition in juvenile court is to deter-
mine that a defendant is in a certain
status (delinquency) that entitles him to
rehabilitative treatment provided by the
state on his behalf and that of society,
and entitles the state to provide it, coer-
cively if necessary. The purpose of ad-
judication and disposition in the crimi-
nal justice system is to determine that a
defendant has willfully and autono-
mously acted against the basic rules of
society, placing himself in direct oppo-
sition to society at large, and justifying
the state in applying punishment and
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incapacitating control. Even where local
conditions in either system make this
fundamental difference less noticeable,
it usually remains true that the same
offense tried in adult criminal court will
be processed in a more formally adver-
sarial manner, over a longer period of
time, with longer term and more seri-
ously aversive potential consequences
for the defendant, than would be the
case in juvenile court.

Because the transfer procedure deter-
mines which of these systems will apply,
and which basic assumptions, purposes,
procedures, and potential outcomes, the
defendant and counsel are faced with
fundamental and unavoidable choices
about how to participate in this proce-
dure. Should they proceed as though
under the conditions of the juvenile
court, or under those of the criminal
court? Specifically, should the defendant
disclose specific information about his
involvement in the alleged offense, hop-
ing to show contrition and rehabilitative
potential? Or should he avoid risking
self-incrimination in higher stakes crim-
inal adjudication proceedings by deny-
ing involvement or explicitly avoiding
the subject?

This dilemma has no solution that
satisfies the various goals of valid eval-
uation, advocacy for services, and pro-
tection against incrimination. Choosing
in favor of openness and disclosure may
maximize evaluation validity and in-
crease access to services, but necessarily
also increases the risk of incrimination.
Protection against self-incrimination
may increase the defendant’s chances for
a favorable adjudication ultimately, but
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necessarily interferes with the complete-
ness and validity of an evaluation, and
thus with access to services in a pater-
nalistic juvenile system.

The choice required of the defense in
the juvenile transfer situation is a kind
of bet. Two factors appear likely to con-
tribute to how this bet is made. One
involves the defendant’s chances of
being retained, and the impact that dis-
closure of involvement in the offense
might have on those chances. The other
involves the strength of the state’s case,
and the likelihood of conviction in crim-
inal court if information about the de-
fendant’s involvement is not disclosed.
If the state appears to have a very strong
case, the defense may have little to lose
by disclosing in terms of increasing the
already high risk of conviction. It may
therefore choose to disclose in the trans-
fer process. in hope of maximizing the
chances of being retained. If the state’s
case is weaker, the defense will likely
then focus on the issue of whether dis-
closure seems likely to increase the
chance of being retained to a level where
the potential benefits of disclosure may
seem worth the increased risk of convic-
tion that might ensue from disclosure if
the case is ultimately transferred.

There is no satisfying way to hedge
this bet. The defense must cast its lot
either with the juvenile court, with dis-
closure, or. by denying or avoiding the
issue, with the more adversarial expec-
tations of the criminal court. The com-
pelling differences in orientation regard-
ing offenders and offenses between these
two courts make it impossible to devise
a strategy which adequately serves the

Bull Am Acad Psychiatry Law, Vol. 18, No. 4, 1990

needs of both. It is fitting that the process
determining which of these arenas will
hear the case should present such a di-
lemma, inasmuch as the determination
represents a fundamental social and le-
gal choice about which set of basic as-
sumptions should apply to the legal ap-
proach to the case.

Summary

Determining whether the adjudica-
tion of a juvenile charged with a serious
crime will occur in juvenile court or in
criminal court is the highest stakes issue
courts face in dealing with juvenile of-
fenders. Psychiatrists consuiting to
courts in such matters are asked to pres-
ent opinions about the dangerousness
and amenability to treatment of juvenile
defendants. They are more likely to be
able to provide these opinions if they
have access to complete information
about the defendant, including knowing
what the defendant’s actual involvement
was in the alleged offense. It is possible
to devise careful ways to avoid the de-
fendant being incriminated at adjudica-
tion by disclosing this information in a
psychiatric examination in the transfer
hearing context. However, it is not clear
how well these protections can actually
be expected to work, and it is probably
naive to believe that they can protect
defendants reliably against any risk of
self-incrimination.

As a result, psychiatrists evaluating
juveniles in transfer hearings must often
form opinions without knowing what
the youth’s actual involvement was in
the alleged offense. If the youth does not
acknowledge involvement, the consult-
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ant faces the impossible task of inter-
preting this denial. Other clinical infor-
mation may be available to suggest that
the youth uses denial in characteristic
ways. However, it is an unacceptable
leap to conclude on that basis that the
youth’s nondisclosure regarding the spe-
cific offense is a manifestation of this
characteristic form of denial. It is espe-
cially unacceptable to conclude on that
basis that the youth in fact was or was
not involved in the alleged offense, or to
form further conclusions about his dan-
gerousness and amenability to treatment
on the basis of that conclusion. As a
result, however, the consultant may not
be able to form very reliable opinions,
and the consultation will be frustrating
for all concerned.

It is finally up to the defendant and
his counsel whether to disclose involve-
ment in the alleged offense in the context
of the transfer hearing evaluation. This
decision represents a bet on the part of
the defense about the strength of the
prosecution’s case and about the youth’s
likelihood of being transferred. It is a
choice that can not be avoided, and that
determines whether the evaluation will
proceed under the paternalistic assump-
tions of the juvenile court or under the
adversarial ones of the criminal court.
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