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Forensic psychiatrists are not as vulnerable to liability as general psychia-
trists. The absence of a traditional physician-patient relationship and judicial and
quasijudicial immunity are all protective against malpractice actions. Although
the absence of a doctor-patient relationship removes an essential element of mal-
practice, other types of liability such as defamation and ordinary negligence are
possible and may not be covered by malpractice insurance. A model is proposed
for forensic psychiatry of a partial secondary doctor-patient relationship out-
weighed in most circumstances by duties to truth and/or the hiring attorney. Such
a model seems most consistent with conflicting duties currently forced on all
psychiatrists. This model has advantages of a duty, a violation of which is likely
to be covered by malpractice insurance. Rather than deemphasizing partial sec-
ondary physician-patient responsibilities, it is advised to stress the important

protection provided by judicial and quasijudicial immunity.

Forensic psychiatrists are not as vulner-
able to medicolegal liability as general
psychiatrists. They usually do not have
a traditional doctor-patient relationship
with their clients, a necessary and critical
criterion for a medical malpractice action.
Their practice consists characteristically
of non-treatment-oriented evaluations that
do not entail customary legal fiduciary
duties between doctor and patient. For
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this reason, forensic psychiatrists ordinar-
ily are protected from malpractice liabil-
ity. However, the absence of malpractice
liability does not necessarily protect the
forensic psychiatrist from all liability.
Other types of legal liability still are pos-
sible in the absence of any specific immu-
nity, and a false sense of invulnerability
can be dangerous.

Absence of a Traditional
Doctor-Patient Relationship

The absence of a doctor-patient rela-
tionship precludes malpractice liability. In
the California case of Keene v. Wiggins,'
the court clarified that a doctor examining
a patient for an insurance company in
a worker’s compensation examination
owed no legal duty to the person being ex-
amined. In this case, the plaintiff claimed
to have relied, to his detriment, on the
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report’s medical recommendations in de-
ciding pot to have surgery or further treat-
ment for arachnoiditis. The doctor was
found to have no duty to the plaintiff other
than to conduct the examination in a man-
ner so as not to cause harm to the com-
plainant. If the plaintiff had been harmed
during the evaluation, liability for such
harm still would be possible. The court
also stated in dicta that he had a duty to
the person employing him to use good
standards of professional skill. Therefore,
he still could have liability to the insur-
ance company that hired him, even if not
to the patient. Such liability likely would
be based on ordinary negligence, because
medical malpractice would not apply.

In New Jersey in Ryans v. Lowell > a
psychiatrist had reviewed the plaintiff’s
rehabilitation commission file records
and recommended that benefits be termi-
nated. Lack of a personal examination
and misdiagnosis were claimed. The court
found no duty to the plaintiff, but only a
potential duty to the commission who was
not suing the psychiatrist.

In many other cases in other jurisdic-
tions, the absence of a traditional doctor-
patient relationship provided a basis for
rejecting malpractice liability. A Pennsyl-
vania court, in Ervin v. American Life As-
surance Company,® found that a surgeon
evaluating a person at the request of an in-
surance company owed no duty to the in-
surance applicant to discover an abnor-
mality or inform an applicant about an
identified problem. In Colorado in Ander-
son v. Glisman®* the court held that a psy-
chiatrist appointed by the court solely to
advise it about child custody after a mar-
riage dissolution had no duty to the di-
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vorced husband in the absence of a doc-
tor-patient relationship. In this case, it had
been alleged that the psychiatrist had
fraudulently represented that he would
make an unbiased evaluation. Even
though the husband had to pay for the
evaluation, the court determined that
there was no doctor-patient relationship
between the husband and the psychiatrist
that would sustain a possible malpractice
action. The court even awarded attorney
fees to the psychiatrist. Similarly, in Cali-
fornia in Felton v. Schaeffer,’ the court
found that the absence of a doctor-patient
relationship precluded a malpractice ac-
tion. In this case, a preemployment report
erroneously indicated the complainant
was not taking his prescribed blood pres-
sure medication regularly. This misinfor-
mation resulted in the plaintiff not being
hired for the job. A divided California
Supreme Court declined to review this
case.

Even false court testimony in Missouri
v. Levine® was considered irrelevant to re-
moval of a medical license, because court
testimony in this decision was not consid-
ered medical practice. The absence of a
doctor-patient relationship thus again was
protective.

The absence of traditional malpractice
liability, however, should not be totally
reassuring. There is a risk that in the ab-
sence of medical malpractice, malpractice
insurance might not cover actions in
which other bases of liability (see below)
are used. Because most forensic psychia-
trists have malpractice insurance, they
may thus find themselves opposing their
own insurers in such cases. The insurers
may focus on eliminating their own expo-
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sure, even if it jeopardizes the forensic
psychiatrist to full unprotected liability
risk (such as for defamation or simple
negligence). Thus it might actually be to
the insured forensic psychiatrist’s advan-
tage to emphasize the ways in which a
doctor-patient relationship still applies,
even if less important than in a therapeu-
tic context.

Potential Tort Liabilities

Theories of liability for forensic physi-
cians other than malpractice have been
suggested. In West Virginia, in Rand v.
Miller,” the court found that undertaking
a review of a prospective employee’s
records for an employer did not create a
sufficient professional relationship with
the employee to support a malpractice ac-
tion. The court stated, however, that a
defamation action still would be possible.
Some courts have disputed the special
(limited) evaluative role of the forensic
physician. A court in New York in
Twitchell v. McKay® in 1980 found liabil-
ity for damage caused during manipula-
tion of a knee by an insurance company
physician during an examination. They
considered the treatment test too narrow,
stating that medical practice did not nec-
essarily need to be only treatment or for
treatment purposes. The physician, ac-
cording to the court, still “represented his
skill to be such as ordinarily possessed by
physicians in the community.” In this
case, the court found the treatment test
too narrow and held that a doctor-patient
relationship was present, however briefly,
when a “physician is in the process of ex-
ercising his profession and utilizing the
skills which he has been taught in exam-

ining, diagnosing, treating, or caring for
another person.”

On the other hand, in New York, in Chi-
aserra v. Employer Mutual Liability In-
surance,” no malpractice duty was found
in a similar case. Rather, an ordinary neg-
ligence duty not to injure an employee
during the course of an examination was
determined.

Later, in the New York case of Fergu-
son v. Wolkin,'® liability was limited
solely to the nonjudicial duty undertaken
(i.e., the evaluation itself) but not for the
opinion about disability or for any conse-
quences arising from the opinion. In the
California case of Felton v. Schaeffer” in-
volving a preemployment examination, li-
ability was not found because the exami-
nation was solely for the purpose of
providing the employer with an opinion,
and the only alleged harm from an erro-
neous report were losses resulting from
failure to obtain the job. However, the
court in dicta also stated liability could
potentially be found for injuries sustained
during the examination process itself,
even though traditional malpractice was
not present. The absence of a doctor-pa-
tient relationship can be undercut as a de-
fense, however, if the forensic psychiatrist
slips into a traditional role and attempts to
give helpful advice. In Licht v. Hohl
Machine and Conveyor Company,'' a
physician hired to examine a company
employee in a workers’ compensation
case advised the examinee to stop taking
anticoagulants, and phlebitis later devel-
oped. Because the physician had slipped
into a treatment role, the appellate court
decided that malpractice liability could
exist.
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Judicial Immunity

Judicial immunity is a legal theory that
also provides protection for the forensic
psychiatrist. Like the judge, all witnesses
including forensic psychiatrists have im-
munity from civil liability designed to en-
courage witnesses to testify freely. Crimi-
nal prosecution for perjury still is possible
for witnesses, even though such actions
are rare. Judicial immunity is provided be-
cause otherwise courts could be over-
whelmed by suits from unhappy litigants.
One side almost always is unhappy with
an expert. Frequent frivolous suits would
discourage expert witnesses from partici-
pating or ordinary citizens from testifying.
In addition to judicial immunity for court
testimony and opinions, that immunity has
been extended in at least one case (Seibel
v. Kemble) to court-appointed psychiatrists
serving on a sanity commission regarding
a prisoner’s release.'? In this case, judicial
immunity was found for the decision to re-
lease an inmate who subsequently killed
someone, even though the psychiatrist also
had been the patient’s therapist. Some-
times this type of immunity has been
called quasijudicial immunity.

Quasijudicial Immunity

Typically, forensic psychiatrists have
been found to have immunity for opinions
resulting from non-court-ordered evalua-
tions if performed to reach an opinion on
a legal issue as well as for evaluations
performed at the request of an attorney re-
garding an issue that is before the court or
a judiciallike body. These have been
called quasijudicial evaluations, and the
resultant immunity, quasijudicial immu-
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nity. Judicial and quasijudicial immunity
thus are significant protections for the
forensic psychiatrist with common law
bases. Immunity for quasijudicial defama-
tion has been extended by a number of
legal decisions. In contrast, though, it re-
cently has been limited in California.

In Massachusetts, in Lalonde v. Eiss-
ner,”® a psychiatrist chosen by the proba-
tion department, and not by the court it-
self, to conduct a psychiatric evaluation
nonetheless was found to be entitled to
absolute immunity for the quasijudicial
services. The immunity was not affected
by the probate court judge ordering the fa-
ther to be responsible for the costs for the
psychiatrist’s services. This case involved
a dispute about visitation. It had been
alleged by the mother that Dr. Eissner’s
negligent evaluation led to continued con-
tact between father and child with resul-
tant harm to the child. In New York, in
Davis v. Tirrell,"* quasijudicial immunity
was found for a psychologist who deter-
mined in an evaluation for a school dis-
trict that an infant was “emotionally hand-
icapped” and testified to that effect before
a hearing officer in a quasijudicial pro-
ceeding. Any potential harm such a desig-
nation might do to the child was deter-
mined by the court not to be actionable.
Being hired by a party to the dispute did
not change this quasijudicial immunity.
The court also stated that there was no
doctor-patient relationship. It noted in
dicta, however, that potential liability
could be present under a simple negli-
gence theory if the psychologist had not
exercised the requisite degree of skill in
her examination of the infant. Also in
New York, in Tolisano v. Texon,15 a physi-
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cian had determined that it would not be
too stressful for a potential witness to tes-
tify. The person subsequently died of a
heart attack while appealing the court
order. The court held that the physician
was entitled to quasijudicial immunity
when consulting to a district attorney’s
office regarding the ability of the person
to testify. Immunity similarly was found
in Deed v. Condrell.™ This case involved
a psychologist appointed by the court to
counsel parties to a dispute and to make
recommendations to the court. The court
found that the privilege of immunity ap-
plicable to judicial proceedings also
extended to reports, recommendations,
evaluations, treatment, and counseling
rendered by the psychologist. Quasijudi-
cial immunity also has been found in fed-
eral courts.” 18

Nevertheless, forensic psychiatrists still
potentially are at risk if they undertake
functions for which judicial and quasiju-
dicial immunity do not apply in the ab-
sence of a doctor-patient relationship.'? If
the psychiatrist is a state government offi-
cial who under the color of state law de-
prives a defendant of rights secured to
him by constitutional or federal law, a
section 1983 civil rights action is possi-
ble. The Supreme Court has determined
that a section 1983 liability action applies
if perjured testimony by a state official in-
fringes the constitutional rights of another
in Schever v. Rhodes.*

In the California case of Howard v.
Drapkin,Z] the court granted but also lim-
ited quasijudicial immunity in a child-
custody dispute. A psychologist ap-
pointed by the court to evaluate a woman
was accused of verbally abusing her dur-

ing the session and thereby inflicting
emotional distress. In addition, it was al-
leged by the woman that the psychologist
omitted pertinent information in her re-
port, and that she failed to disclose her
lack of expertise in child and sexual
abuse. It also was alleged that the psy-
chologist failed to disclose that she was a
close friend of the wife of one of the hus-
band’s law partners, and that she had
a prior professional relationship with
the husband. The court found that both
common-law quasijudicial immunity and
statutory judicial immunity protected the
psychologist. However, in contrast to the
New York case of Davis v. Tirrell,14 the
California court stated that the quasijudi-
cial immunity was predicated on the psy-
chologist being hired as a neutral third
party and theoretically functioning as a
nonadvocate. By implication the quasiju-
dicial immunity would not apply to an ex-
pert hired by one of the sides. The impos-
sibility of neutrality and impartiality for
expert witnesses as enunciated by Dia-
mond?? apparently was ignored by the
court. The American Academy of Psychi-
atry and the Law (AAPL) itself has re-
placed “impartiality” with “honesty and
striving for objectivity” in its ethical
guidelines.23 However, the California
court may consider only an expert hired
by a “neutral” third party to be in a capac-
ity analogous to a judge in the quasijudi-
cial setting.

In a later case, the California Appellate
Court in Susan A v. County of Sonoma™
found potential liability for statements
made to the press by a forensic psycholo-
gist who was hired by a public defender
to examine a defendant for defense pur-
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poses. The psychologist was misled into
believing that the public defender wanted
him to speak to the press and that the at-
torney had authorized the reporter’s in-
quiries. Moreover, he received approval
from the public defender’s supervisor,
who said that he could go ahead but
should use his judgment. Quasijudicial
immunity also did not apply according to
the court, because the psychologist had
been retained by the defense and not as a
nonadvocate. The court also considered
the applicability of a California statutory
privilege for publication, but determined
that it applies to any communication
made in a judicial or quasijudicial pro-
ceeding by litigants or other participants
authorized by law if the purpose is to
achieve the objects of the litigation with
some logical relation to the action. In this
case, even though the press statements
were made to obtain a litigation advan-
tage for the child, privilege did not apply,
because publication was to persons in no
way connected with the proceeding. On
appeal, the California Supreme Court de-
clined to review the case.

Because quasijudicial immunity now is
reserved solely for nonadvocates (at least
in California), forensic psychiatrists hired
by one of the sides can be liable for their
quasijudicial evaluations, even though
their testimony is still protected by judi-
cial immunity. It is unclear whether foren-
sic psychiatrists hired by an adversary in
California to perform a quasijudicial eval-
uation can now also be held liable for
their opinion itself exclusive of court tes-
timony, or only for other actions relevant
to an evaluation. It is hoped that Califor-
nia courts will continue to appreciate the
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crucial importance of immunity for an
opinion in a quasijudicial determination,
even if hired by one of the adversaries and
not by the court. Any other ruling could
open up the potential for many suits by
the unhappy party and defeat the whole
rationale for the immunity. In instances in
which quasijudicial immunity is lacking,
the absence of a traditional doctor-patient
relationship still would be protective un-
less other theories of liability such as or-
dinary negligence or defamation were
used. Additionally, judicial immunity still
is applicable for court testimony.

It remains unclear whether the New
York Court in Davis v. Tirrell'* and

5 and the California
24

Tolisano v. Texon
Court in Susan A v. County of Sonoma
are in partial disagreement regarding qua-
sijudicial immunity for an opinion on the
legal issue. The New York cases involved
the quasijudicial opinion itself, but the
Davis v. Tirrell" court also stated that
ordinary negligence was possible if the
psychologist conducted her examination
without the requisite skill. However, it did
not clarify its parameters. In contrast, the
Tolisano v. Texon" court said ordinary
negligence was not possible. In Califor-
nia, the alleged defamation happened
outside the court and was not as part
of the quasijudicial evaluation itself.
It thus remains unclear whether New
York courts could find liability for actions
apart from the quasijudicial opinion such
as defamation action for talking to the
press. It also remains unclear whether
the California Courts will find immunity
for the quasijudicial opinion itself. It
might depend on which precedent was
followed.
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Civil Commitment

There is a jurisdictional specificity
about what constitutes malpractice in civil
commitment determinations. Most states
have some degree of statutory immunity
for commitment determinations. In
Maine,? for example, absolute immunity
was found for a civil commitment deter-
mination, even though the court stated
that there may have been gross negligence
in the assessment in this civil commitment
case tantamount to legal malice. However,
many states now also have statutory re-
quirements for a personal evaluation for
civil commitment determinations. In New
York, in Kleber v. Stevens,” liability was
found for a negligent evaluation in which
no examination at all was performed. The
American Psychiatric Association
(APA)? ethical guidelines also require a
personal examination. Violations of the
latter subject a psychiatrist to APA sanc-
tions for an ethical violation. Such ethical
sanctions by professional organizations
are possible, even if malpractice liability
is legally precluded.

A Partial Secondary
Doctor-Patient Relationship

The recognition of forensic psychiatry
as a subspecialty of psychiatry by the
APA and the American Board of Medical
Specialties and the decision by AAPL to
have ethics in forensic psychiatry en-
forced by the APA indicate an organiza-
tional recognition that medical ethics are
relevant to forensic psychiatric practice.
Such a view is consistent with the opin-
ions of most forensic psychiatrists as
demonstrated by recent surveys® indicat-

ing that most psychiatrists consider med-
ical and psychiatric ethics relevant for
forensic psychiatric practice. Because the
doctor-patient relationship is a fundamen-
tal part of psychiatric ethics, enforcement
by the APA implies acceptance of tradi-
tional medical ethics as having some role
in the functioning of a forensic psychia-
trist.”” Claims that a doctor-patient rela-
tionship is totally irrelevant to forensic
psychiatric practice would be inconsistent
with relegating ethics enforcement to the
APA, because they enforce ethical viola-
tions only when they go against their
Principles and Annotations, and a doctor-
patient relationship is a fundamental part
of this framework. It is thus most reason-
able in our opinion to consider a forensic
psychiatrist to have some doctor-patient
responsibilities, even if they may be sec-
ondary and lose priority to other responsi-
bilities such as to an attorney or “truth”,*”
and legally these responsibilities may be
absent or more circumscribed. Psychiatric
consultants to other systems retain some
doctor-patient responsibilities, so there is
no persuasive reason that forensic psychi-
atrists should be unique in having simple,
unconflicted responsibilities. Even treat-
ing psychiatrists inevitably have conflict-
ing duties, such as to protect potential vic-
tims of violence or to report child or elder
abuse that can in some situations override
their primary duty to their patients. In
California, spousal abuse now must be re-
ported by health care workers. Therapists
can even be forced in California to testify
against their patients in criminal trials at a
death penalty phase’! despite the pres-
ence of a psychotherapist patient privilege
for criminal matters. Even therapists thus
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have clearly conflicting responsibilities in
these very serious situations. The psychia-
trist hired by a patient as a therapist who is
then forced to give an opinion in a judicial
or quasijudicial setting without the pa-
tient’s voluntary, uncoerced informed con-
sent is a case of conflicting obligations in
which the law requires a therapist to vio-
late his or her otherwise clear ethical
obligations to a patient. It therefore seems
most consistent to consider the forensic
psychiatrist as having a partial secondary
physician-patient relationship and respon-
sibilities that sometimes can be significant
or, in extreme circumstances, even over-
riding.

There could be situations in which the
doctor-patient responsibility might be
considered primary ethically, even if not
legally, and might override a duty to the
hiring attorney. An example might be a
duty not to reveal irrelevant embarrassing
information that can be used by the op-
posing attorney to pressure a plaintiff to
settle a case. Some death penalty roles
also may be ethically inappropriate, such
as helping the prosecution distort defense
arguments to obtain a death penalty. Dia-
mond®* has gone even further and sug-
gested that forensic psychiatrists have a
fiducial responsibility to influence the law
in ways consistent with medical values.
Wexler® has suggested that there may be
situations in which the law can be used
in a therapeutic manner, a concept called
“therapeutic jurisprudence.”

In a situation analogous to a forensic
evaluation (i.e., a preemployment evalua-
tion) the American Medical Association
(AMA)*® has found ethical responsibili-
ties to the person evaluated to maintain
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confidences and to reveal only informa-
tion relevant to the employment context,
even though an ordinary doctor-patient
relationship is absent. Thus, ethical sanc-
tions are possible even when legal liabil-
ity does not exist. Forensic psychiatric
ethics are determined by the psychiatric
profession and not by the courts.”’ Re-
cently local district branches of the APA
(which enforce ethical requirements) have
begun to consider cases in which compe-
tent medical service has not been per-
formed, or the person being evaluated is
not treated with respect for human dig-
nity. Both are AMA and APA ethical re-
quirements. The underlying rationale for
some of the AAPL’s ethical guidelines,”’
such as forbidding prearraignment foren-
sic evaluations and the need not to mis-
lead a person about the purpose of a
forensic evaluation, implies some need
for concern for a defendant’s welfare as
well as honesty and fairness.

Advantage of a Partial Secondary
Doctor-Patient Relationship

The presence of at least some aspects
of a doctor-patient relationship should not
be ignored even if it might make forensic
psychiatric malpractice possible. A sec-
ondary ethical requirement might not
even create legal liability. If it did, it
would at least ensure that malpractice in-
surance coverage was applicable. Mal-
practice insurance would be needed by
forensic psychiatrists, and would at least
provide legal counsel during the claim
processing and financial payment if lia-
bility were found. If defamation or non-
malpractice (ordinary) negligence were
found in the absence of malpractice, it is
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unclear whether the forensic psychiatrist
would be protected by malpractice insur-
ers. To date, such cases are relatively rare.
Perhaps forensic psychiatrists need to
work with medical malpractice under-
writers to provide specific coverage for
forensic practice or to clarify that other
types of negligence would be covered.
Because judicial and quasijudicial immu-
nity still limit liability, as does the ab-
sence of a traditional doctor-patient rela-
tionship or even its secondary nature,
premiums should be low. Claiming a total
absence of a doctor-patient relationship in
forensic psychiatry, though, could be a
double-edged sword, potentially allowing
insurers to deny malpractice benefits to
the psychiatrist. Courts, in the absence of
immunities, then could find possible un-
covered personal liability for a forensic
psychiatrist.

It thus might be financially protective
to identify the doctor-patient relationship
as a factor in forensic psychiatry practice,
though its primacy may be lost to other
duties. Such a view would be most con-
sistent with recent AAPL actions regard-
ing ethics and with surveys of forensic
psychiatrists. Claims about the total ab-
sence of any doctor-patient relationship in
forensic psychiatry may be misguided be-
cause of the increased vulnerability to
personal, uncovered liability that can be
created. Emphasis on judicial and quasi-
judicial immunity for protection may be
more appropriate.

Summary
How serious is the concern about liabil-
ity? Forensic psychiatrists still have im-
portant protections not available to other

psychiatrists. There are differences be-
tween the responsibilities of forensic and
clinical psychiatrists to the person being
evaluated.” Most significant, the absence
of a traditional doctor-patient relationship
can preclude a medical malpractice ac-
tion. Moreover, judicial and quasijudicial
immunity also are likely to apply and be
protective.

However, California has limited quasi-
judicial immunity to situations in which
the psychiatrist is hired by the court, re-
stricting it if hired by one of the adver-
saries, which undermines an important
protection. These protections are impor-
tant, because the adversarial nature of
forensic psychiatry means that one side is
usually unhappy and might be inclined to
file suit. In situations without immunity,
the absence or secondary nature of a tra-
ditional doctor-patient relationship re-
mains an important protection at least
from malpractice liability.

Much as it might be wished otherwise,
exceptions do exist to protections for
forensic practice. Forensic psychiatrists
need to be aware of these exceptions to
make certain they not get into difficulty
out of a false sense of invulnerability. Care
is necessary in a forensic evaluation, and
caution about statements should be shown.
Claims that forensic psychiatrists have no
doctor-patient relationship at all should be
avoided. Not only are such claims incon-
sistent with other official actions by the
profession and survey opinions of forensic
psychiatrists, but if adopted by the courts
they could lead to findings of liability for
other types of negligence and a refusal of
coverage by malpractice carriers for any
resultant damages. Because some courts
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already have found no traditional fiduciary
duty for forensic psychiatric examina-
tions, such courts also could find unpro-
tected liability for which the forensic psy-
chiatrist, despite malpractice coverage,
could be personally liable.

We propose a model of conflicting du-
ties for the forensic psychiatrist with a
need to balance such responsibilities. This
model would include a partial (albeit ever
present) secondary doctor-patient respon-
sibility ordinarily but not always out-
weighed by other duties.®” Although it is
ideal to attempt to avoid “double agent”
conflicting responsibilities whenever pos-
sible, such conflicts are inevitably present
at times in other evaluation/treatment sit-
uations. The forensic psychiatrist might
best be seen as having a primary duty to
truth and to the hiring attorney, but also as
retaining a secondary duty to a patient.
The primary duty could be overridden in
extreme situations in which the welfare of
an evaluated individual should not be
completely ignored. Such a view may not
only be most consistent with actual prac-
tice and the majority professional opin-
ion, but also most financially protective
for the forensic psychiatrist.
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