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Workplace violence is a growing social problem. Some of this growth may be
perceptual, reflecting our new awareness of what constitutes violence in the
workplace. Furthermore, much of what falls under its current rubric does not
correspond to the classic image of worker-on-worker or worker-on-employer
mayhem. Nevertheless, the total number of incidents is alarmingly large; the
problem is real. It is natural to consider law (i.e., legal liability) as a potential
solution. Aiming the liability threat at the employer may be the most effective and
efficient strategy. There are ample theories to choose from: negligence (tort) law,
agency law, contract, civil rights, and regulatory law. Judges and juries appear
eager to hold employers accountable for violent incidents in the workplace,
sometimes in the face of other, more logical constructions of the facts or theory.
One’s best hope is that the fear this strikes in the hearts of employers will make

for maximum preventive results.

Over the last several years, the American
public has been subjected to many alarm-
ing stories and statistics regarding vio-
lence that occurs at the workplace. It
seems that one can hardly pick up the
morning newspaper without encountering
some report of job-related slaughter.
Scary numbers often accompany these
disturbing anecdotes: for example, (1)
there are more than 1,000 workplace ho-
micides in the United States annually
(1995); (2) such homicides are the second
most common cause of workplace deaths
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(and the leading cause, in fact, for women
at work); (3) one in six violent crimes
occurs in the workplace; and (4) accord-
ing to recent surveys, 60 percent of
American workers do not feel safe at their
jobs.""? “Going postal” has entered our
language as a phrase for becoming vio-
lently crazy, its origin requiring explana-
tion only for souls of truly Van Winklean
innocence.

Perhaps not all of this alarmist “stuff”
needs to be taken at face value. To the
extent that the data suggest a rise in the
incidence of workplace violence, for ex-
ample, there may be a measure of comfort
in the likelihood that some, although not
all, of it is a function of “better report-
ing.” It is our new consciousness of the
workplace violence “problem” that drives
us to recognize any number and range of
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incidents as workplace-related, whereas
previously no such connection would
have been made. The very categorizing of
an event as a species of violence may be
influenced by our altered awareness.*

Some other reality-based consider-
ations may also mitigate the alarm or at
least its distinctive relation to the work-
place. For example, 1,000-plus homicides
is a lot—indeed, 1,000 too many by any
humane reckoning—but in the context of
the overall number of homicides in the
United States, which in 1994 reached
23.305.% it is only a fraction (1 in 23 to be
precise). Most Americans work, and most
of those who do work spend one-third to
one-half of their waking hours and as
much as one-quarter of their total time at
the workplace. Against that background,
the workplace homicide incidence is not
especially high. Nor should the fact that
one in six violent crimes occurs “on the
job” be grounds for astonishment.

As for workplace violence being one of
the major causes of workplace death and
injury, one salient contextual factor that
must not be overlooked is the dramatic
diminution of other major causes. Acci-
dental workplace fatalities have been
more than halved over the last two de-
cades.” due to better safety practices, re-
sulting in an inevitable rise in the propor-
tion of harm caused by intentional
violence. The same logic suggests that the
unhappy fact of homicide being the num-
ber one cause of workplace deaths for

* For example, sexual harassment, including the display
of pornography (in the workplace), has in some circles
been classified as a species of violence against women.>
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women is a function of the more fortunate
happenstance that women tend to be em-
ployed in jobs that are safer than men’s
jobs in terms of accident potential.

Finally, to the factoid that 60 percent of
Americans do not feel safe at work, at
least one relevant response is another
question (which deserves to be posed at
least rhetorically in the absence of good
survey data): how many Americans feel
much safer at home or in the neighbor-
hood than at work?

There is also a problem of skewed “im-
age.” Whereas “workplace violence” con-
jures up the specter of a disgruntled
(mail) employee seeking revenge on his
heartless employer or. alternatively, a ro-
mantically obsessed “nut” irrationally
stalking an innocent (female) co-em-
ployee, the cited statistics include all
kinds of other incidents. In fact, the clas-
sic worker-on-employer or worker-on-
worker brand of violence comprises only
a small minority of the cases (4 to 10% of
the workplace homicides).® The vast bulk
of intentional harm (75% and up for ho-
micides) is committed in the course of
random, economically motivated crime
(or even randomly motivated crime), in
which the perpetrator has no connection
to the workplace or the victim whatso-
ever. The crime occurs at the workplace
because that is where the loot is, where it
is easy to get at (unprotected 24-hour
convenience stores, for example). and
where people—employees in particular,
but also customers—unfortunately get in
the way when criminals ply their trade. A
remaining small percentage of workplace
violence incidents, about the same as the
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worker-on-worker prototype, is of a third
category. in which the perpetrator is the
unhappy recipient of a service provided
by the particular workplace or victim.’
We are speaking here of individuals who
are current or former clients, customers,
passengers. patients, Or even prisoners.
Those most at risk for being victimized
by members of this diverse group tend to
be employed particularly in large public
service agencies or endeavors.

These, then, are some of the “real”
facts of the matter. They are presented not
to minimize workplace violence as either
a problem in the aégregate or in terms of
individual loss and suffering caused, but
to provide a proper context for thinking
about remedial strategies. Among other
things, these observations show that by
no means all of what is commonly clas-
sified as workplace violence is amenable
to the insights or ministrations of psychi-
atrists—treaters, forensicists, or the hy-
brid practitioners who make up the bulk
of this publication’s readership. In fact,
psychiatric interventions are likely to be
useful in only a minority of incidents
and incident types (unless one wants to
project their uses for guilt, grief, and
stress management in the aftermath of
unprevented and psychiatrically unpre-
ventable workplace violence). Law, how-
ever, both civil and criminal (and for
good or for ill. to be properly skeptical),
has eminent relevance to the aspiration
to prevent and control workplace violence
in all its diverse presentations—in partic-
ular the law that seeks to hold employers
accountable, which is the focus of this
article.
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Employer Liability Concepts and
Their Objectives

It should hardly need saying in this
litigious day and age that the growing
incidence of violence in the workplace (or
even the mere perception of such growth)
has legal consequences for those who
own businesses and employ or supervise
workers. Recent years have thus seen a
pace-keeping, if not pace-setting, expan-
sion in the array of laws and legal theories
that may be invoked by victims in the
effort to hold employers liable for bad
things that happen at or near (or some-
times even far from) the workplace.

The assumption behind these liability
laws and theories is a salutary one: it is
that the threat of legal liability (or for that
matter, its incurrence) creates an incen-
tive for employers to take preventive or
interventive measures to curb injurious
behavior and to render the workplace en-
vironment safer and healthier. The evi-
dence to date from the legal cases is that
judges and juries strongly support this
underlying assumption and for this reason
(and perhaps some other motives relating
more to “‘gut sympathy” than social pol-
icy) they have been eager to apply the
liability laws in favor of victims or al-
leged victims of workplace violence.

Tort Liability

The most fruitful area of law for work-
place violence-related litigation, both in
terms of the array of theories available
and their success potential for plaintiffs,
is the civil tort law of negligent conduct.
There are two strands: one is “imperson-
al” and centers on allegations of employer

558



failure to adequately secure the work-
place premises against outside threats; the
other is personal/internal in that it focuses
on the employer’s conduct in the hiring
and retention of employees who commit
or cause violence.

Failure to Secure the Premises
(Against  Unknown Perpetrators)
Cases raising the issue of owner/em-
ployer failure to secure the (physical) pre-
mises are the unfortunate true workplace
violence classics. Two well-known cases
from Illinois, one a fast food restaurant
robbery culminating in a gratuitous homi-
cide (Martin v. McDonald’s Corporation
(1991)),% the other an unsolved murder
(no witnesses, no known or suspected
perpetrators) in a remote company park-
ing lot (Vaughn v. Granite City Steel
(1991)).° are illustrative. They show that
the employer’s legal risks are large in
such cases, as judges and juries display a
marked predisposition to find in favor of
plaintiffs (i.e.. the victims and/or their
survivors). In each of these cases, em-
ployers were found liable even though (1)
the violence was, given no history of sim-
ilar incidents, essentially unforeseeable
(and thus difficult to prevent or protect
against); (2) the harm done was not prov-
ably related to (i.e., caused or caused
proximately by) any alleged negligence
of the employer; and (3) there was only
forced support, at best, for the tort law’s
threshold requirement that the employer
have a duty to protect the plaintiffs in the
first place—in fact, the conclusion in both
cases rested on the logically unpersua-
sive, not to mention disincentive-creating,
legal fiction that an employer who volun-
tarily takes some measures to protect/
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prevent assumes a duty to make them
effective against virtually all incidents,
whether foreseeable or not, and for all
victims, whether employees or others.

When it comes to the safety of the
physical plant, then, employers are be-
tween the proverbial legal rock and a hard
place. If they take no steps to secure the
premises, they virtually guarantee them-
selves liability verdicts when things go
wrong; when they do take steps on their
own initiative, they assume due diligence
duties toward events and parties that
would not have been there otherwise, and
the steps they take will have to satisfy
potentially onerous and difficult-to-pre-
dict adequacy standards.

Controlling Known Individuals Em-
ployee-caused violence in the workplace,
as distinct from violence by outsiders,
may lead to employer liability on the the-
ory that control could or should have been
exerted by the employer at any of several
junctures in the employment relationship,
which presumably would have prevented
the occurrence. Victims of the violence
can sue employers on any of a number of
doctrines or theories: negligent hiring,
negligent training, negligent supervision,
negligent retention, and even negligent
recommendations concerning an em-
ployee made by one employer to another.
These doctrines have considerable over-
lap and not infrequently several are in-
voked in a single suit by plaintiffs who
expect the facts as developed at trial and
the legal strategies employed on either
side to determine which particular doc-
trine will bring the desired liability and
damages outcomes.

A quick look at each of these doctrines
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separately will give an indication of the
range of the employer’s risk exposure and
some ways in which both risk and liabil-
ity can be minimized.

Negligent Hiring The hiring stan-
dards and procedures that an employer
must observe depend in good part on the
nature of the work to be performed by the
employee: these standards and procedures
become more exacting when the job (1)
entails regular contact with the public, (2)
when that contact is with an especially
vulnerable population (e.g., school and
preschool children), and (3) when the em-
ployee 1s expected to do difficult work
and make difficult decisions in difficult
circumstances (e.g., police officers, air-
line pilots).” Routine investigation into
the employee’s background and prior
conduct combined with prehire screening
via standard psychological evaluations
performed by licensed professionals are
prudent things for an employer to do for
many high-risk jobs. There are no abso-
lute guarantees against liability, however,
given juries’ demonstrated sympathies for
injured victims going up against employ-
ers whose pockets are proverbially, if not
in fact, deep and who are assumed to
frequent the courtroom armed with supe-
rior lawyers, if inferior sensitivities.''

Negligent Training Legal actions
brought under the rubric of negligent
training are premised on the fact that the
employee’s job requires specialized skills
in dealing with procedures, customers/

T As far back as 1964, a Presidential Commission on
Law Enforcement Standards and Accreditation recom-
mended that all police applicants be screened via stan-
dard psychological testing procedures.'’
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clients, or “instrumentalities” that in turn
require special training to ensure every-
one’s safety. Although often duplicative
of negligent hiring theory, negligent
training appears to ease expansion of em-
ployer liability to situations in which in-
juries were caused by employees’ inade-
quate performance (i.e., employee, in
addition to employer, negligence and
carelessness or recklessness as distinct
from willful violence; e.g.. County of Riv-
erside v. Loma Linda University (1981),
in which a medical university was held
liable for the failure of resident trainees to
intervene surgically during a prolonged
labor that led to the birth of a child with
cerebral palsy, and Roberts v. Benoit
(1991), in which the parish of Orleans
(Louisiana) barely escaped liability for a
shooting that resulted from the drunken
gunplay of a deputy sheriff who, in the
defense’s favor, was a staff cook depu-
tized primarily to get better state pay and
who was neither expected nor required by
the deputization to carry a gun).'?
Negligent Supervision Conceptually
and factually quite close to negligent
training and hiring actions, cases brought
on a complaint of negligent supervision
have been viewed as advantageous in par-
ticular by plaintiffs in clergy sexual abuse
cases (whose number is not insignifi-
cant).* The reason is that the negligent
supervision doctrine appears to be more
resistant than the other doctrines, if not
impervious to, a Constitution-based de-
fense often invoked by the employer-
church—that the court’s inquiry into the
defendant’s hiring and training proce-
dures results in “‘excessive state entangle-
ment” in church policies and practices, as
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proscribed by the First Amendment (Isley
v. Capuchin Province (1995)).' Supervi-
sory practices are apparently viewed as
less central to the church’s inner religious
workings.

Another reason for plaintiffs to proceed
on negligent supervision (this one in in-
stances where assault and battery or some
other more direct action might on the
facts be more appropriate) is that it cir-
cumvents the statute of limitations restric-
tions of the latter action(s) (Bradley v.
Guess (1989), in which a Colorado court
found employer liability and awarded pu-
nitive damages on top of compensatory
relief to an employee injured in a fight
with his project manager and other em-
ployees at a company-sponsored Christ-
mas party)."”

Negligent Retention Workplace vio-
lence litigation tends to be brought under
the rubric of negligent retention when the
employee’s violent tendencies do not, and
could not have, become known until after
the hiring decision. The negligent reten-
tion doctrine also suggests that once evi-
dence of the employee’s violent propen-
sities came to light, the employer took
insufficient protective action and that fir-
ing the employee would have been the
only proper remedy. The doctrine’s
strength in the hands of injured plaintiffs
is indicated by decisions that have held
employers liable despite the fact that the
employees were off-duty at the time they
committed the violence and/or not on the
work premises (Bryant v. Livigni
(1993)'; Yunker v. Honeywell, Inc.
(1993)'7) and, in the latter case, notwith-
standing the employee’s resignation eight
days prior to the act—a fact difficult to
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reconcile with the linguistic logic of neg-
ligent retention, if nothing else.

Negligent  Recommendations Em-
ployers are in a legal squeeze even after
an employee leaves. Candid recommen-
dations for future employment may gen-
erate the wrath, including legal actions, of
the erstwhile employee. On the other
hand, lack of candor may expose the em-
ployer to liability for failure to provide
information that, had it been disclosed,
could have averted harm at the next work-
place (Doe v. Methacton School District
(1995), in which the employer school dis-
trict was held liable in a sexual molesta-
tion case for failure to include in its
reference information of known or ‘rea-
sonably suspected” instances of previous
sexual misconduct by the offending
teacher).'®

Legally, complete silence or providing
only minimal employment-verifying in-
formation may be the best strategy for
employers. Even then, they should follow
this policy consistently, lest their silence
is construed as knowing, complicit with-
holding of specific. potentially harm-
preventive information. What the ethical
obligations are is presumably a different
matter, although not therefore to be
ignored.

Liability Through Agency Law

In cases (or, for that matter, jurisdic-
tions) in which a negligence action does
not hold out much promise, plaintiffs in-
jured by workplace violence may sue em-
ployers under agency law. The principle
of agency law is that the employer is
automatically and vicariously responsible
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(the respondeat superior principle) for
the actions of his employees. Liability
does not rest on negligence on the part of
the employer or even the employee,
whose injurious actions may be willful,
malicious, or even criminal, but on the
employment relationship as such. So long
as the employee’s act was committed in
the scope (or course) of employment and
the act can be shown to be the cause of
the plaintiff’s injury, the employer is sub-
ject to liability (Lisa M. v. Henry Mayo
Newhall Hospital (1995))."°

The scope/course of employment re-
quirement of course presents a limitation
on the ability of the plaintiff to succeed in
his or her suit. While the phrase is sus-
ceptible to interpretations that range from
narrow to broad, one would surmise that
the inquiries into the relation of the act to
the work present at least some constraints
that are not encountered in cases brought
on the alleged negligence of the em-
ployer. Another downside of respondeat
superior-style actions, from the perspec-
tive of plaintiffs. is that they are subject to
sovereign immunity defenses in cases
brought against government entities (Vir-
ginia G. v. ABC Unified School District
(1993), another teacher sexual abuse
case).”° Finally, the scope and amount of
damages that can be collected in suits
based on agency theory are likely to be
more restricted than in negligence cases.
These disadvantages, however, in the
eyes of plaintiffs and their lawyers, may
well be offset by not having to prove
concepts such as duty, foreseeability, cau-
sality, and the like in cases where such
proof is likely to be problematic.
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Contractual Liability

The possibility that employers will be
found liable under contract law for em-
ployee misconduct that injures third par-
ties is, at this point, mostly theoretical.
That does not mean, however, that the
prospect can be dismissed. While the le-
gal doctrine of privity of contract (i.e.,
that the contract’s terms extend to the
parties making the agreement only and
not to any other alleged beneficiaries)
currently provides protection against
most third-party claims, judicial inroads
on this principle have been made, includ-
ing in a leading case involving employee
fraud (Degenhart v. Knights of Columbus
(1992)).2" As the barriers of privity crum-
ble further, the risk of liability to the
employer increases correspondingly.

Moreover, contractual obligations to
protect employees have been found to be
implied in a number of situations in
which the outer boundaries are, given the
adversarial essence of the law, inevitably
subject to expansive pressure. Cases such
as Foley v. Interactive Data Corp.
(1988)** suggest that ““contractual” limits
on the employer’s power to terminate em-
ployees can be inferred from the language
of company handbooks, manuals, or oth-
erwise-stated policies. It is not difficult to
foresee the application of such contract-
based liability theory to workplace vio-
lence issues. Similarly, giving a contrac-
tual twist to the old voluntary assumption
of duty bugaboo from negligence theory,
it is not farfetched to believe that employ-
ers who proactively (and “progressively,”
if you will) articulate a strict policy
against sexual harassment may find them-
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selves subject to a breach of (implied)
contract suit when an incident of harass-
ment occurs or when the cross-gender
atmosphere becomes sufficiently poi-
soned to create a “hostile work environ-
ment” (as per the U.S. Supreme Court
case of Meritor Savings Bank, F.S.B. v.
Vinson (1986)). >3

The contract route will typically not be
the most direct or promising for victims
of violence who want to hold the em-
ployer responsible (in most cases, negli-
gence or another accountability theory
will be more suitable), but there will be
instances where implied contract will be
the action of choice because the facts do
not support the other liability-generating
options.

Civil Rights Laws

Plaintiffs suffering (emotional) injuries
at the workplace may also have a cause of
action against employers under one or
more civil rights-oriented statutes. When
an employer knew or should have known
of harassment incidents based on race,

religion, sex, age, nationality, or disabil- -

ity and failed to take appropriate action to
stop the activity, legal relief from the
employer may be obtained, for example,
via the equal employment opportunity
provisions of the Civil Rights Act of 1964
and the voluminous “interpretive guide-
lines™ issued for the purpose of clarifying
the law’s reach since its enactment.** Re-
cent cases suggest that employer knowl-
edge 1s not even a necessary element, as
harassment claims have been decided in
favor of plaintiffs on “strict liability™ the-
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ory.**® Harassment based on disability is

also prohibited under the Rehabilitation
Act of 1973 and the Americans with Dis-
abilities Act of 1990, the provisions of
which can be invoked as a basis for em-
ployer liability similar to their civil rights
counterparts.?®

Liability Through Regulatory and
Criminal Law

Federal and state occupational safety
and health laws make employers directly
responsible for the safety of the work-
place. When injuries or fatalities occur as
a result of alleged safety regulation vio-
lations, Occupational Safety and Health
Administration (OSHA) agents may in-
vestigate, take punishing administrative
action, or recommend legal action, in-
cluding criminal charges in cases where
the employer’s conduct is felt to be know-
ing, willful, and particularly egregious.
Although OSHA-style actions are typi-
cally in response to physical conditions or
hazards that are inherent in a business’
operations, their application to incidents
of violence perpetrated by employees or

*In a case decided just before this article went to press
(Gebser et al. v. Lago Vista Independent School District,
No. 96-1866, June 22, 1998), the U.S. Supreme Court
ruled that for the plaintiff in a teacher-student sexual
harassment suit brought under federal civil rights law
(namely Title IX of the Education Amendments of 1972,
Rev. Stat. § 1979, and 42 U.S.C. § 1983) to recover from
the (employer) school district, the latter had to have had
actual knowledge of the abuse and failed, out of “delib-
erate indifference,” to take action. This actual notice/
knowledge requirement constricts only partially the
plaintiff’s litigation options and her chances of success.
Absent such knowledge, she might still have a winnable
claim against the school district under state (negligence)
law as well as against the (employee) teacher directly
under state law or federal civil rights law, the latter
option not being affected by the employer knowledge
requirement.
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even outsiders, is a short lawyerly leap.
The extension of OSHA coverage to dis-
criminatory or harassment activities is, at
least under the federal law. a longer jump.
given the statute’s reference to “hazards
that are causing or are likely to cause
death or serious physical harm.”*” How-
ever, administrative regulations ““promul-
gated” under the statute and specifically
targeted to these issues could accomplish
this*®; they are as binding on employers
as the statutory provisions themselves.

“Borrowed” Affirmative Duty
Liability Law

The famous, if not infamous, Tarasoff
case (Tarasoff v. Regents of University of
California (1976))*° imposed on thera-
pists a duty to warn or protect identifiable
victims of a patient’s intended violence,
despite the cloak of therapeutic confiden-
tiality that normally protects the doctor-
patient relationship. The holding of the
case was based on the element of control
that therapists are presumed to have over
those in therapy. Given similar presump-
tions regarding the employer-employee
relationship, it does not stretch the imag-
ination to believe that Tarasoff-style du-
ties may shortly be imposed on employers
(Peek v. Equipment Services, Inc. (Tex.
1995)).%° The argument will be made by
plaintiffs whose relationship to the em-
ployer, or lack of one, would ordinarily
not support the recognition of an em-
ployer duty to protect. Or it will be made
by plaintiffs who believe they can collect
larger damages, including punitive dam-
ages, under this theory than others.

J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

Conclusion

If recent case developments are any
guide, we can expect the inclination on
the part of judges and juries to be sym-
pathetic to injury victims to continue to
expand the range of legal theories to
match the boundless array of factual sit-
uations under which employers might be
found liable for harms occurring at or
near the workplace. The same inclination
may also widen the typology of injuries
for which damages may be awarded as
well as drive upward the size of the
awards themselves. Where existing law
appears prohibitive of, or resistant to.
such increases in legal risk to employers,
there is always the card of “public policy”
that can be played by courts eager to
trump the forces of resistance (Foley v.
Interactive Data Corp. (1988)).”

Employers today operate in a legal
world in which liability is less and less
dependent on the foreseeability of events
that cause harm. About the only foresee-
able event is the lawsuit that will follow
when harm occurs. Employer awareness
of these realities via appraisal of the lit-
erature or consultation with legal or other
forensic advisors ultimately furnishes the
best protection, as it allows employers to
embark on the preventive actions best de-
signed to forestall workplace violence and
the liability that so often results from it.
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