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During the past two decades, class action litigation
has been used to bring about prison reform. In par-
ticular, correctional mental health systems have ben-
efited from such litigation, which has frequently re-
sulted in correctional institutions becoming more
humane and safer for both prisoners and correctional
staff. Forensic psychiatrists have been crucial in the
litigation process and the subsequent evolution of
correctional mental health care systems. This is an
overview and brief history of the litigation that has
included a focus on correctional mental health care
systems.

The number of persons incarcerated in prisons
and jails in the United States has risen dramatically
during the past two decades, with a significant in-
crease in inmates with serious mental illness. This
article summarizes information concerning basic de-
mographics of correctional populations and correc-
tional health care costs and briefly reviews major
court decisions concerning the right to mental health
treatment in jails and prisons. The role of psychiatric
experts is described, with particular reference to is-
sues relevant to standards of care based on my own
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experiences with this type of litigation. Specifically
discussed are suicide prevention, the prevalence of
mentally ill inmates in super-maximum-security (su-
permax) prisons, and discharge planning. The term
“inmates” is used throughout to refer to both pretrial
detainees and prison inmates, despite clear differ-
ences in their legal status.

Basic Demographics

There were 1,931,859 persons incarcerated in
prisons and jails within the United States at midyear
2000, which represented a 56 percent increase in the
total number of inmates in custody when compared
with the correctional population in 1990 at year’s
end. The total correctional population included
92,688 women, accounting for 6.7 percent of all
prisoners nationwide. Inmates in state prisons, the
District of Columbia, and the federal prison system
accounted for two thirds of the incarcerated popula-
tion (1,310,710 inmates). These inmates were
housed in approximately 1,668 different facilities.'
The remaining third (621,149) were held in more
than 3,300 local jails.z’3

Studies and clinical experience have consistently
indicated that 8 to 19 percent of prison inmates have
psychiatric disorders that result in significant func-
tional disabilities and another 15 to 20 percent will
require some form of psychiatric intervention during
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their incarceration.®> According to Bureau of Justice
statistics, an estimated 283,800 mentally ill offenders
were incarcerated in U.S. prisons and jails at midyear
1998. Approximately 16 percent of state prison and
jail inmates reported a mental or emotional condi-
tion and/or said they had stayed overnight in a men-
tal hospital or program.®

There have been numerous reports and studies
about the prevalence of mental disorders among
prison and jail inmates.””'” Despite methodological
problems in many of these studies, the 8 to 19 per-
cent prevalence rates are consistent with recently ob-
tained statistics in both small and large prison sys-
tems across the United States (e.g., 24% of the
inmates in the Vermont Department of Corrections
during July 2001 were listed on the mental health
caseload; during 2000, approximately 18% of the
prison inmate population in Massachusetts were list-
ed; 13.5% of the inmate population in the Ohio
Department of Rehabilitation and Correction were
listed on the caseload during 1999; the Georgia De-
partment of Corrections had 12.5% of their inmate
population on the mental health caseload during the
first half of 2001; during July 2001, 6.1% of all in-
mates in the Michigan Department of Corrections
were on the active correctional mental health pro-
gram caseload and another 6% of the inmates, who
had a history of mental health treatment in the Mich-
igan Department of Corrections, had inactive sta-
tus—that is, they were not being seen on a regularly
scheduled basis by mental health staff.'® > The vari-
ation in the mental health caseload percentages
across systems is most likely explained by several fac-
tors that include different criteria for eligibility for
mental health treatment (e.g., do anxiety disorders
qualify?) and criteria used for discharging inmates
from mental health treatment.

A very high prevalence rate of substance abuse dis-
orders among male prisoners has been reported fre-
quently.”® High base rates of mental disorders in
prison populations, associated with significant addic-
tive disorder comorbidity, were also found in the
National Institute of Mental Health Epidemiologic
Catchment Area Study.**

Health Care Costs of Incarceration

[t is not surprising that many correctional systems
have been successfully sued because they did not have
the needed financial resources to provide adequate
mental health care. The annual costs per inmate for

physical, mental, and dental care have been rising
because of continued increases in pharmaceutical
costs, an aging prison population, increased inci-
dence of infectious diseases such as AIDS and hepa-
titis C, and increased numbers of mentally ill in-
mates. The nationwide expenditure by states on
prisoner medical and dental care of $2.5 billion was
approximately 12 percent of total prison operating
expenditures, with health care, as a percentage of
department of corrections budget, ranging among
the states from approximately 5 percent to almost 17
percent. The mental health costs as a percentage of
correctional health care budgets, when known, range
from 5.41 percent (Minnesota) to 42.66 percent
(Michigan), with an average of 17 percent among 16
reporting states. Medical and dental care per inmate
costs an annual average of $2,386.00 or $6.54 per
day. By comparison, in 1995, on average, each U.S.
resident spent $1,807.00 annually or $4.95 per day

for personal health care.*>*°

Right to Treatment

Major problems in identifying prisoners with
mental illnesses and providing treatment to them
have been experienced by correctional systems
throughout the United States. Cohen®”*® and
Sturm®” have written extensively about the legal
bases for requiring mental health services in correc-
tional facilities and the process of corrections litiga-
tion. In Cooper v. Pate (1964),%° the U.S. Supreme
Court established that prisoners had constitutional
rights. Estelle v. Gamble (1976)°" clearly established
an inmate’s constitutional right to medical care. The
Court decided that “deliberate indifference” to the
serious medical needs of prisoners constitutes unnec-
essary and wanton infliction of pain, which violates
the Eighth Amendment’s protection against cruel
and unusual punishment. In Bowring v. Godwin
(1977),°% a federal court of appeals found “no under-
lying distinction from the right to medical care for
physical ills and its psychological or psychiatric coun-
terpart.” Bell v. Wolfish (1979) stood for the prop-
osition that denial of health care to pretrial detainees
may result in the infliction of needless suffering or
death and that the Due Process Clause mandates
appropriate medical or mental health intervention
incident to the captivity.”® Ruiz v. Estelle (1980)>*
provided a useful framework for required compo-
nents of a constitutionally adequate mental health
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system in the context of litigation involving the
Texas Department of Corrections.

These landmark decisions have established the
right of inmates to file cases in state and federal court
to challenge the conditions of their confinement in
correctional facilities. Such lawsuits are commonly
known as Section 1983 lawsuits, because they are
filed under § 1983 of Title 42 of the U.S. Code.
Section 1983 lawsuits stem from legislation passed
by the U.S. Congress after the Civil War to protect
African Americans in the South from reprisals during
Reconstruction. During the early 1960s this Act was
interpreted by the U.S. Supreme Court to allow
prison and jail inmates to raise claims challenging the
conditions of their confinements on the grounds that
the conditions violated their constitutional rights.?”

Early Prison Litigation

Sturm®” provides a very thoughtful and detailed
history of the litigation process involving correc-
tional institutions. Until the 1960s, the courts
adopted a hands-off approach to prison cases. Cor-
rectional institutions were isolated from and invisible
to society. Conditions in these facilities were fre-
quently wretched. Various Southern prisons had im-
plemented a “plantation” model that was dependent
on inmate labor, management by inmate trusties,
and the financial self-sufficiency of the prison sys-
tem. Specific problems identified in prisons included
the use of building tenders or trusties (i.e., inmate
guards), excessive use of force (i.e., staff brutality),
inmates segregated by race (with unequal conditions
and programs), and denial of free speech and reli-
gion. During the 1960s, courts began applying the
First Amendment and Due Process Clause to pris-
ons, which resulted in the invalidation of many
prison rules and procedures. These cases demonstrate
the importance of our Constitution in protecting
basic human rights.

Newman v. Alabama (1977)¢ was the first case
won on the theory that the totality of conditions in
the prison constituted cruel and unusual punish-
ment. Areas litigated in such cases include, but are
not limited to, overcrowding, security (includes clas-
sification system) and inmate supervision, health
care, excessive use of force, discipline, access to legal
services, and sanitation and safety conditions.

Efforts to establish adequate mental health sys-
tems in prisons were accelerated during the 1970s as
a result of successful class action lawsuits. Class ac-

tion litigation has clearly been one of the most sig-
nificant forces of change regarding conditions in cor-
rectional institutions. The National Prison Project
(established by the American Civil Liberties Union),
various public interest and advocacy groups, private
attorneys, and the Special Litigation Section of the
Civil Rights Division of the U.S. Department of Jus-
tice have been instrumental in such litigation.
Sturm® has also identified the important role of
“crucial insiders” in this litigation. During 1988, at
least one prison in each of 21 states incurred a certi-
fied class action lawsuit involving the provision of
adequate mental health services for inmates.””

Litigation has clearly facilitated the development
of policies and procedures designed to provide at
least minimally adequate treatment of inmates
within correctional systems. Professional organiza-
tions have been instrumental in developing national
standards and guidelines for health care services in
correctional institutions.*®~** Trial courts fre-
quently refer to national standards and guidelines
developed by these organizations, despite the Su-
preme Court’s rejection of the wholesale adoption of
professional standards as a basis for defining consti-
tutional standards.?”*>

In Estelle v. Gamble,”" the Court made it clear that
a single episode of medical malpractice was not
equivalent to deliberate indifference (i.e., was not a
constitutional violation). However, repetitive occur-
rences of providing health care that does not meet the
standard of care has been found to be “systemic mal-
practice,” which may meet the deliberate-indiffer-
ence standard required for a finding of a constitu-
tional violation. This is one of the reasons that
professional health care organizations’ guidelines and
standards are relevant in many trial courts.

Evolution of Prison Litigation

Prison litigation has evolved from a test-case
model to the current implementation model of re-
form. Brown v. Board of Education (1954)*® popular-
ized the litigation strategy known as the test-case
model of law reform, which dominated the early days
of the prisoners’ rights movement. The strategy fo-
cused on bringing cases that would establish new
constitutional protections for inmates, which would
then set precedents that would affect many correc-
tional systems. Many prison regulations were invali-
dated by the courts during the 1960s based on the

First Amendment and Due Process. The test-case
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model emphasizes the liability phase of litigation.
However, this type of litigation was not uniformly
effective in either promoting constitutional compli-
ance or initiating systemic reform.*’

An implementation model of litigation has
evolved that focuses on achieving and maintaining
institutional reform. Judges and litigators have devel-
oped more cooperative forms of fact-finding, reme-
dial formulation, and monitoring that minimize the
negative effects of the adversary process and enhance
the possibility of cooperative approaches to solving
problems identified through litigation or threat of
litigation.?” One of the best examples of this model
was the consent decree issued in Dunn v. Voinovich
(1993),%748 which was a class action suit that focused
on the mental health services available to inmates in the
Ohio Department of Rehabilitation and Correction.

However, strong forces continue to oppose prison
reform, especially if it is mandated by judicial inter-
ventions. Cohen®® describes in detail the conserva-
tive tone established by the present Supreme Court,
which means that an inmate’s basic constitutional
rights to minimal physical and psychological care are
not likely to be enriched or expanded in the near
future. The Prison Litigation Reform Act (PLRA) of
1996 (18 U.S.C. § 3626 (b.)),” has had a negative
impact on the legal-claims process of inmates. The
PLRA established new procedural requirements for
litigation by prisoners and significantly limited the
ability of the courts to order relief.

The role of experts in correctional mental health
litigation has become more complex and essential,
especially related to the implementation model.”®
Psychiatrists often serve as the court’s expert and/or
the agreed-upon expert(s) among the parties in these
lawsuits, especially after resolution of the initial lia-
bility issues.

Class action litigation in correctional facilities can
be conceptualized as having the following three
phases: the liability phase (legally determining
whether constitutional deficiencies exist), the reme-
dial phase (developing a remedy to identified consti-
tutional deficiencies), and the implementation phase
(implementing the remedial plan). Examples of the
psychiatric expert’s role in these phases are described
briefly in the following sections.

The Liability Phase
From the 1960s through the 1980s, the liability

phase was generally the shortest and “easiest” phase

from the plaintiff’s attorney’s perspective, because
the facts of the case often clearly favored the plain-
tiffs. However, there were obviously many obstacles
for the plaintiffs to overcome during this phase.

Class action litigation in correctional facilities dur-
ing the past decade has focused on overcrowding,
environmental health and safety, violence, and
health care. Relevant to this article, several class ac-
tion suits in various state prison systems have focused
solely on the adequacy of mental health care pro-
vided to inmates with serious mental illnesses. This is
becoming more common in the so-called supermax
facilities, which are described further in a later
section.

Standards of care are obviously important in de-
termining the adequacy of mental health systems in
this type of litigation. An essential role of the psychi-
atric expert is to identify for the court the standards
of psychiatric care that are relevant to the correc-
tional mental health system in question and provide
an objective analysis of the specific correctional men-
tal health system in place at the time of the litigation.
The development of national standards and guide-
lines by various health care organizations, especially
the National Commission on Correctional Health
Care and the American Psychiatric Association
(APA) has provided a useful framework for the expert

in articulating pertinent standards of care.**%*

The Remedial Phase

The remedial phase has become less difficult with
time as models have been developed across the coun-
try that provide blueprints for remedial plans that
could be tailored to the specific systems in question.

Ruiz v. Estelle ** is frequently cited as providing a
useful framework for designing remedial plans rele-
vant to correctional mental health systems.?®*4 This
decision described six minimal essential elements for
such services: (1) systematic screening and evalua-
tion, (2) treatment that is more than mere seclusion
or close supervision, (3) participation by trained
mental health professionals, (4) accurate, complete,
and confidential records, (5) safeguards against psy-
chotropic medication prescribed in dangerous
amounts, without adequate supervision, or otherwise
inappropriately administered, and (6) a suicide pre-
vention program.

The national standards and guidelines by various
health care organizations have also facilitated devel-
opment of remedial plans.*>** They have incorpo-
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rated and expanded the framework established in
Ruiz v. Estelle. Significantly, the guidelines for psy-
chiatric services in jails and prisons developed by a
task force of the APA addressed quality of care by
stating “the fundamental policy goal for correctional
mental health care is to provide the same level of
mental health services to each patient in the criminal
justice process that should (emphasis added) be avail-
able in the community.”**

Cohen®' has emphasized an access concept as a
conceptual framework for remedial plans that essen-
tially states that constitutionally adequate correc-
tional mental health systems are characterized by ad-
equate access for inmates to necessary physical and
human resources within a reasonable period.

Standards of care are obviously important in de-
termining the adequacy of proposed remedial plans.
A crucial role of the psychiatric expert is to identify
for the court standards of psychiatric care relevant to
the remedial plan. This may become difficult when
needed data are not available or new correctional
practices are evolving. Examples of these difficulties
are provided in the section of this article regarding
standards of care.

Implementation Phase

Implementation of the remedial plan is the most
difficult phase. This phase is frequently time con-
suming (three or more years) and expensive. Certain
basic elements of remedial plans have been imple-
mented without significant difficulty, because they
have been accepted for many years as a standard of
care. For example, results of a 1994 national survey of
all state prison systems showed that virtually all de-
partments of corrections provide reception mental
health screening or prompt mental health screening
of all newly admitted inmates."”> Rowan and
Hayes”® and Cox>* have been instrumental in the
correctional mental health field in developing sui-
cide-prevention protocols*® that have been adopted
by many correctional mental health care systems.

The largest barrier to implementation of many
remedial plans is invariably the availability of re-
sources (both physical and human). Adequate phys-
ical resources are needed for treatment program space
and supplies. Adequate human resources (i.e.,
enough properly trained and/or experienced mental
health staff) are needed to identify and/or provide
treatment to inmates with serious mental illnesses.
Obviously, both cost money, and personnel are fre-

quently difficult to recruit when the prison is located
in a rural area. Even more difficult and time consum-
ing is capital construction and renovation. Even
when funded by the legislature, these generally re-
quire two to five years for completion.

Most correctional systems that have been success-
fully sued in class action litigation relevant to mental
health services have lacked adequate services in a res-
idential treatment setting for inmates with serious
mental illnesses. Such treatment settings have a vari-
ety of names: special living units, special needs units,
residential treatment programs, extended outpatient
programs, and intermediate care units. The author””
and Haddad*® have provided a summary of such
programs.

The expert’s role in this phase often involves a
delicate balance between monitoring (i.e., is the re-
medial plan being implemented as ordered?) and
consultation with both the plaintiffs and defendants
on a wide variety of subjects. The balance is also
affected by the nature of the monitoring that is es-
tablished by the involved parties or by the court. The
continued annual growth of the correctional popu-
lation, which often results in overcrowding, and the
frequent difficulty in changing long-standing insti-
tutional cultural beliefs and practices are other major
challenges to successful implementation of remedial
plans.

Standards of Mental Health Care

I have chosen to discuss three specific standards of
care involved in correctional mental health care for
three reasons: First, they provide different examples
of pitfalls or difficulties encountered by the forensic
psychiatrist in formulating opinions that often have
far-reaching consequences in this type of litigation.
Second, suicide rates in jails and prisons are com-
monly discussed in a manner that is misleading. Fi-
nally, standards of mental health care are currently
being shaped by class action litigation involving su-
permax prisons and discharge planning for inmates
with serious mental illnesses.

Suicide Prevention

The suicide rate in a specific jail or prison has often
been used to support the legal argument that the
mental health system in a particular facility does not
meet the standard of care, which has obvious liability
implications. Suicide was the third leading cause of

death in prisons between 1995 and 1999 and the
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second leading cause of death in jails from July 1,
1998 to June 30, 1999. Before the early 1980s, good
data that could serve as a norm for comparison pur-
poses were not available to calculate the suicide rate
nationwide in correctional institutions. This often
made it difficult for experts to assess the adequacy of
such programs and the standards of care.

Data became available during the 1980s. The Na-
tional Center on Institutions and Alternatives
(NCIA), a nonprofit agency that promotes criminal
justice reform in the United States, reported that the
suicide rate in county jails (107/100,000 inmates)
was approximately nine times greater than that in the
general population.”” Hayes® also described the
NCIA’s national survey results pertinent to suicides
in prisons during 1993. Based on a total prison pop-
ulation of 889,836 inmates, the national suicide rate
for 1993 was reported as 17.8 per 100,000 inmates,
which was considered to be more than 1.5 times the
rate in the general population.

Studies by Hayes and others have been invaluable
to the field of correctional mental health in raising
awareness concerning the problems of suicides in
correctional facilities and in stimulating develop-
ment of effective suicide prevention programs.*>>?
These needed data served as one of the foundations
for programs now considered to represent the stan-
dards of care for suicide prevention.*’** Detailed
discussions of the specific components are provided
in a National Commission on Correctional Health
Care (NCCHC) publication.*® There is little doubt
that successful implementation of suicide prevention
programs results in a significantly decreased suicide
rate in correctional facilities.”®®° It is for this reason
that so much empbhasis in correctional mental health
systems is appropriately placed on suicide prevention
programs.

However, the suicide rates per 100,000 inmates
that have been referenced in this section are mislead-
ing. These rates have been calculated based on the
average daily population (ADP) nationwide of per-
sons incarcerated in either jails or prisons. There are
a number of reasons that such rates should not be
calculated in this fashion, the most compelling one
being that this method does not factor in the admis-
sion rates for jails and prisons. Annual prison admis-
sion rates, which include newly sentenced inmates
and individuals returned to custody, are equal to ap-
proximately 50 percent of the average daily prison
population. In rounded figures, the ADP of the na-

tion’s prisons in 1995 was approximately 1 million
with approximately 500,000 total admissions. In
contrast, during 1995, the ADP of the nation’s jails
was approximately 500,000, with between 10 mil-
lion and 13 million admissions during that same pe-
riod. O’Toole®! correctly points out thar although
the ADP may serve as a defining statistic for prisons,
at least for the purpose of calculating suicide rates,
ADPs are only marginally useful for calculating such
rates in jails. This is especially true, because research
has demonstrated that most jail suicides occur during
the first 24 hours of incarceration.

O’Toole®" uses a hypothetical jail and prison, each
of which has an ADP of 1,000 inmates. Consistent
with the previously described admission rates during
1995, this jail would be expected to have approxi-
mately 23,000 admissions in a 12-month period,
which means that more than 23,500 inmates would
have been incarcerated in this jail during that same
period. The 1,000-bed prison would be expected to
admit 500 inmates during the same period, which
would mean that approximately 1,500 inmates were
incarcerated in this prison during the study period.
Assuming that both the jail and prison during 1995
each had 10 suicides, the suicide rate reported for
each would be the same, if the previous method for
calculating such rates was used, despite the fact that
the jail would have processed more than 23,500 in-
dividuals and the prison only 1,500. This obviously
would not be a fair comparison.®’

The other major methodological flaw in the sui-
cide rate calculations involves equating the correc-
tional population with the free world general popu-
lation. Minorities and younger male adults are
overrepresented in jails and prisons compared with
the free world. At the very least, the reported suicide
rates should be adjusted to reflect both gender and
age.

The national age-adjusted suicide rate in the
United States during 1992 was 11.1 per 100,000
persons. White men, aged 20 to 24 years, had a sui-
cide rate of 26.6 per 100,000, which compared with
a rate of 21.2 per 100,000 African-American men of
the same age. For 20- to 24-year-old women, the
suicide rate was 4.4 per 100,000 white women and
2.4 per 100,000 African-American women. These
rates were based on population reports compiled by
the United States Bureau of the Census during
1992.%%
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Finally, using the annual suicide rate in a specific
prison or jail as a benchmark for the adequacy of the
suicide-prevention program is problematic. The low
base rate of inmates who commit suicide during a
specific year may lead to inaccurate conclusions. Re-
viewing the suicide rate within the jail or prison dur-
ing a five-year period would result in a more accurate
assessment of the adequacy of the suicide prevention
program.

Expert witnesses can unintentionally mislead the
court regarding the adequacy of a correctional men-
tal health system, especially in the liability and reme-
dial phases of the litigation, if their opinions are
based on suicide rates that are not appropriately ad-
justed and matched, as previously described, for
comparison purposes to either the general popula-
tion or other correctional facilities.

Prevalence of Inmates with Serious Mental
Illiness in Supermax Prisons

It is often difficult to determine the appropriate
standard of mental health care in a correctional facil-
ity, especially if the facility is not a standard prison or
jail. For example, what is the standard of care for
treating inmates with serious mental illnesses in su-
permax prisons? This section provides a summary of
relevant issues and articulates the standard that has
evolved during the past five years.

During the past decade many prison systems have
constructed facilities or units with the specific pur-
pose of incarcerating inmates under highly isolated
conditions with very limited access to programs, ex-
ercise, staff, or other inmates. The use of these facil-
ities in more than 30 states represents a philosophical
change in correctional management of troublesome
inmates from a “dispersion” approach to a “concen-
tration” approach. The underlying premise of the
concentration approach is that general-population
prisons will be safer and more efficiently managed if
the troublemakers are completely removed.®’

The National Institute of Corrections described
results of a nationwide survey of supermax housing
practices during December 1996.%* A surprising re-
sult, based on survey findings and discussions with
department of corrections staffs from many states,
was the lack of a common definition of supermax
housing. In other words, housing that qualifies as
super-maximum security in one jurisdiction may not
be considered so in another jurisdiction. The sur-
veyed states indicated a need for supermax beds rang-

ing from 0 to 20 percent of the system’s overall bed
capacity.

The scientific literature is sparse concerning the
impact of locking an inmate in an isolated cell for an
average of 23 hours a day with limited human inter-
action, with minimal or no participation in pro-
grams, and in an environment that is designed to
exert maximum control over the individual. It has
been this psychiatrist’s experience that mental health
clinicians working in such facilities frequently report
that it is not uncommon to observe many inmates,
who did not have preexisting serious mental disor-
ders, become irritable and anxious and display other
dysphoric symptoms when housed in these units for
long periods.

Zinger and Wichmann®® provide a very useful lit-
erature review relevant to the psychological effects of
60 days in segregation. They point out that the liter-
ature in this area is conflicting, filled with specula-
tions, and often based on far-fetched extrapolations
and generalizations. Methodologic shortcomings ap-
parent from reviewing the literature include reliance
on anecdotal evidence, wide variation in the condi-
tions of confinement in different prisons, and an
overreliance on field and laboratory experiments per-
tinent to sensory deprivation.

Zubek et al.*° conceptualize segregation units as
having three main characteristics: social isolation,
sensory deprivation, and confinement. Each of these
elements can vary significantly, as do different in-
mates’ responses to segregation. In general, decreased
or altered social interactions of inmates in supermax
facilities appear to be more of a problem from a men-
tal health perspective than does sensory deprivation.
Many of the surroundings in such facilities are char-
acterized by sensory overstimulation (e.g., inmates
yelling to communicate or for other reasons). Radios
and television sets, which are usually available in
these housing units, can eliminate or decrease sen-
sory deprivation, although the severe disruption in
normal social interactions remains a problem.

There is general consensus among clinicians that
placement of inmates with serious mental illnesses in
these settings is contraindicated, because many of
these inmates’ psychiatric conditions will clinically
deteriorate or not improve.®” In other words, many
inmates with serious mental illnesses are harmed
when placed in a supermax setting. In addition to
potential litigation, this is one of the main reasons
that an increasing number of supermax facilities ex-

Volume 30, Number |, 2002 25



Class Action Litigation in Correctional Psychiatry

clude from admission inmates with serious mental
illnesses.

A mental health screening process, which should
include screening assessments at the sending facility
and the receiving supermax prison, is the mechanism
used for timely identification of inmates with serious
mental illnesses. In addition to such inmates, devel-
opmentally delayed inmates are usually excluded
from admission, unless there is a specialized mental
health program within the supermax prison similar
to residential treatment programs for general-popu-
lation inmates with serious mental illnesses.”>>°

These programs (also known as special needs
units, special living units, or intermediate care units)
should offer at least 10 to 15 hours a week of out-of-
cell, structured therapeutic activities in addition to at
least another 10 hours a week of unstructured exer-
cise or recreation time. These inmates retain their
supermax classification, which means that the correc-
tional officer staffing should be rich in numbers to
comply with security regulations (e.g., two correc-
tional officers may be required to escort each inmate
who is removed from the cell).

Regardless of the policy for admission or exclusion
of inmates with serious mental illnesses, mental
health staff should regularly perform rounds in all the
housing units within a supermax prison as a further
mental health screening procedure. This screening
process is necessary, because it is frequently not pos-
sible to predict a particular inmate’s reaction to ex-
tended confinement in a segregation (i.e., lockdown)
unit. Establishment of a psychiatric liaison consulta-
tion model with the correctional and health care
staffs, along with the rounds process, can facilitate
timely identification of inmates who are exhibiting
acute symptoms of mental illness and the provision
of appropriate clinical interventions.

The standard of care relevant to supermax prisons
and inmates with serious mental illnesses has become
clearer as the result of clinical experience and litiga-
tion. Although there may be exceptions, it is my
opinion that the standard of care should now require
either exclusion of seriously mentally ill inmates
through the previously referenced screening pro-
cesses or their transfer to a specialized mental health
program within the supermax prison, as previously
described.

Supermax prisons that house inmates with serious
mental illnesses without providing them with neces-
sary mental health treatment (e.g., residential treat-

ment programs) have significant liability risks and do
a disservice to both the correctional staff and the
supermax inmates (especially, those with serious
mental illnesses). The correctional staff in such a fa-
cility has to deal with more behavioral management
problems, with a subsequent increase in staff injuries
and decrease in staff morale. Inmates with serious
mental illnesses suffer because their mental illnesses
are not adequately treated, often resulting in either
clinical deterioration or lack of improvement. Fi-
nally, other inmates experience the stress and distress
of living in an environment that is not only extremely
restrictive, but also frequently chaotic.

Discharge Planning

One last example relevant to developing standards
of care involves discharge planning. For many rea-
sons, such as overcrowding, class action litigation is
now paying more attention to the discharge planning
process for inmates with serious mental illnesses.

The number of U.S. adults on probation or parole
has significantly increased in the past two decades. A
total of 3,417,613 adult men and women were on
probation in the United States at year-end 1998,
representing a growth of 3.7 percent during the year.
The adult parole population grew 1.5 percent to a
total of 704,964 by December 31, 1998.°% In other
words, approximately 2.9 percent of the U.S. adult
population, or 1 in every 34 adults, was incarcerated
or on probation or parole at year’s end in 1998. A
significant percentage of these persons were receiving
psychiatric treatment before probation or parole.

Discharge planning is an essential component of
mental health treatment. It is the process of planning
and arranging for a patient with mental illness to
continue to receive an appropriate level of treatment
after discharge from the care of the current provider.
The earlier correctional mental health litigation did
not emphasize discharge planning, because the focus
was on implementing very basic mental health ser-
vices in the prison or jail system. However, as these
mental health systems have developed and matured,
discharge planning services are now receiving more
intense scrutiny.

The extent of discharge planning services that
should be provided to an inmate depends on a variety
of factors, including the nature and severity of the
inmate’s mental illness, the scope of mental health
services provided to the inmate during incarceration,
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and the inmate’s ability to function independently
after discharge.

Obstacles to effective transition to the community
include homelessness, symptoms associated with
mental illness (such as denial, socialization skills def-
icits, and cognitive impairments), lack of financial
resources and barriers to obtaining entitlements, co-
morbid substance-use disorders, and difficulties ac-
cessing the mental health treatment system.””°

Adequate discharge planning includes: (1) creat-
ing a written service plan that identifies the needs of
the inmate and the appropriate resources available to
him or her after release, (2) referring and linking
(facilitating the connection of) inmates to commu-
nity-based mental health services, (3) providing in-
mates with the temporary supply of medication
when clinically appropriate, (4) referring and/or
linking inmates to appropriate available housing if
they are likely to be homeless after their release, and
(5) assisting the inmate to obtain necessary financial
benefits.

The APA guidelines emphasize that timely and
effective discharge planning is essential to continuity
of care and is an integral part of adequate mental
health treatment. The guidelines recommend that
discharge planning be part of the initial treatment
plan, because discharges from correctional facilities
often occur on short notice.

The important potential of the family, when avail-
able, in the discharge planning process is also
recognized by the APA guidelines.** Steadman ez al.
describe the importance of “boundary spanners” (li-
aisons for coordination of activities among correc-
tional, mental health, and judicial staff) in the dis-
charge treatment process.”" Silberberg e a/. argue for
increased use of mandatory outpatient treatment for
mentally ill offenders, which will require adequate
funding to ensure sufficient community mental
health resources, education of judges concerning the
benefits of current mental health treatments, and im-
proved training for psychiatrists in the psychothera-
peutic aspects of mandated outpatient care.”* How-
ever, whether coercion itself results in better
psychiatric outcomes remains controversial. There
are model programs that have incorporated princi-
ples of adequate discharge planning with very en-
couraging results.”*”">

At this writing, a class action suit, Brad H. v. Cizy
of New York, is in litigation in a state trial court. The
suit claims that inmates who are or will be confined

in New York City jails for 24 hours or more and who,
during their confinement, have received, are receiv-
ing, or will receive treatment for mental illness, have
a right to adequate discharge planning based primar-
ily on New York City’s statutory and administrative
law.”® The outcome of this case has significant po-
tential for shaping nationwide correctional mental
health practices relevant to discharge planning.

In a related case, Wakefield v. Thompson (1999),
the U.S. Ninth Circuit Court of Appeals ruled that a
state must provide an outgoing prisoner, who was
receiving and continues to need medication, with a
supply sufficient to ensure that the inmate has the
medication during a period reasonably long enough
for the inmate to consult a doctor to obtain a new
supply.”” This decision did not establish a constitu-
tional right for a mentally ill inmate to receive dis-
charge planning but appears to establish a constitu-
tional right to implement medically necessary
components of the discharge plan (e.g., administra-
tion of an adequate supply of discharge psychotropic
medications) when such planning for an inmate with
serious mental illness has occurred.

Remember that the APA guidelines™ use the term
“should be” in contrast to “is” when describing the
fundamental policy goal for correctional mental
health care as providing the same level of mental
health services to each patient in the criminal justice
process that should be available in the community. It
is my opinion that the standard of care requires that
discharge planning occur in a timely fashion for in-
mates with serious mental illnesses, although the ex-
tent of discharge planning services will vary as previ-
ously summarized. I do not believe that correctional
mental health staff members should be responsible
for establishing needed community resources when
they are not currently available. However, reasonable
attempts should be made to link inmates in need of
specific services to available resources in the commu-
nity. It is recommended, but not required, from a
standard-of-care perspective, that mental health staff
advocate for relevant services that are needed in the
community butare not currently available to inmates

who are discharged.

Conclusions

Mental health systems are now recognized to be
an essential component of correctional systems
throughout the United States. Class action litigation
has facilitated the development of many of these sys-
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tems, because it has helped to obtain needed re-
sources and decreased long-standing institutional
barriers. Involvement by forensic and clinical psychi-
atrists in this litigation process often results in very
positive changes within the correctional mental
health system. These changes benefit both inmates
and correctional staff from a variety of perspectives
that include better living and working environments.
Many opportunities remain for psychiatrists to con-
tribute to this rewarding specialty of psychiatry.
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