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Law Professor Grant Morris and his psychiatrist col-
leagues have delved into the nuances of competency
to stand trial statutes.1 Through their exploration via
a survey of forensic psychiatrists and psychologists,
they have effectively raised concerns about the assess-
ment of competency to stand trial. They subse-
quently offer recommendations from their data. Re-
thinking their work from methodologic, clinical, and
legal perspectives highlights some shortcomings in
the design of their survey and subsequent analysis of
the data to support their recommendations as well as
other findings they assert flow from their informa-
tion regarding the competency assessment by foren-
sic clinicians.

The authors’ survey of forensic psychiatrists and
psychologists revolved around three different legal
definitions of competency to stand trial. Survey par-
ticipants were asked to assess the competence of two
defendants presented in case vignettes, by using three
different competency standards: (A) the “rational
understanding” standard based on Dusky v. U.S.2;
(B) the “rational manner” standard; and (C) the “as-
sist properly” standard. The authors viewed standard
A as a cognitive test and standard B as a behavioral
test. Presumably, they would have also categorized
standard C as a behavioral test. Based on their find-
ings, the authors recommended: (1) eliminating the

“rational manner” standard currently in use in eight
states; (2) calling on legislatures and appellate courts
to refine the “rational understanding” standard pro-
mulgated by Dusky; and (3) calling on judges, attor-
neys, and forensic clinicians to understand and ac-
cept their roles in the process of the assessment and
determination of competence.

While the authors’ survey data on competence to
stand trial can, on the surface, appear compelling
because of the volume of data obtained, there are
significant limitations to their findings, including
some possibly questionable assumptions. There may
be some confusion on the part of the authors in cat-
egorizing the Dusky “rational understanding” stan-
dard as purely a cognitive test. The Dusky standard
can be conceptualized as having both cognitive and
volitional (i.e., behavioral) components, with the
former component involving the capacity to compre-
hend relevant legal concepts and procedures and the
latter component involving the capacity to utilize
information appropriately in one’s own defense and
to function effectively in the legal environment.3 Al-
though this realization may not necessarily alter the
authors’ recommendations, their rationale for elimi-
nation of the “rational manner” standard appears less
vibrant, as all three standards can be conceptualized
as having at least some behavioral component.

The authors made no visible attempt to validate
their survey questions by a pretest. They assumed
that what they had intended should be clear to the
survey takers. This deficiency becomes an important
matter when considering their outcomes. Also, the
order effect (see Ref. 4, p 256) may have influenced
the results, as each subject was asked to evaluate the
competency of the vignette’s defendant in a certain
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sequence, presumably beginning with standard A,
thereby potentially contaminating the outcomes for
standards B and C. Moreover, the vignettes were
ambiguous and minimal, so that the survey takers
would have inadequate information on which to
form an opinion, forcing them to create assumptions
to fill in the gaps. Finally, we have no idea of what the
survey takers would have done if presented with cases
more representative of those encountered in everyday
practice, though clinical intuition argues that the re-
sults would not have been as skewed as those pre-
sented by the authors.

Law Professor Ralph Slovenko has pointed out
that Dusky establishes a minimal constitutional stan-
dard for competency.5 If one considers a behavioral
test to be more favorable to the defendant, then the
“rational manner” and “assist properly” standards
would be constitutionally permissible. In addition,
when considering laws pertaining to mental health
across jurisdictions in terms of both statutory and
case law, we do not find any uniformity in such areas
as the insanity defense, civil commitment, duty to
warn/protect, and sexually violent predator laws.
Homogenization and nationalization of a compe-
tency-to-stand-trial standard would indeed be a his-
toric event in mental health law. A few states have
already attempted to spell out specifics for their test
of competency to stand trial.5 However, none of
these states has established the same additions, sug-
gesting that a uniform standard would probably be
difficult to achieve.

The American Bar Association’s recent publica-
tion on mental health evidence and testimony in the
criminal arena,6 as well as a law professor’s encyclo-
pedic work encompassing the topic,5 suggest that the
legal community has essentially not sought to define
competency to stand trial beyond that provided by
Dusky. Both of these publications reference work by
forensic psychiatrists and psychologists in defining
the Dusky standard. As the survey authors have
noted, in the post-Dusky years the U.S. Supreme
Court has, for all intents and purposes, affirmed the
Dusky competency-to-stand-trial standard.7,8 Given
that in the 40-plus years since Dusky, there has been
little legal refinement except to borrow from the clin-
ical community, we should not expect much move-
ment, if any, in the foreseeable future in the legal
profession.

Shortly after the Dusky decision, the forensic clin-
ical community embarked on the task of operation-

alizing the assessment of competency to stand trial.
Probably the earliest in-depth work undertaken in
this area has been associated with McGarry. Mc-
Garry and colleagues published their findings over
three decades ago and identified 13 areas of function-
ing to be considered in competency-to-stand-trial as-
sessments. These 13 areas include the following (as
listed in Ref. 9, p 268):

(1) Ability to appraise the legal defenses available, (2) Level of
unmanageable behavior, (3) Quality of relating to attorney, (4)
Ability to plan legal strategy, (5) Ability to appraise the roles of
various participants in the courtroom proceedings, (6) Under-
standing court procedure, (7) Appreciation of the charges, (8)
Appreciation of the range and nature of possible penalties, (9)
Ability to appraise the likely outcomes, (10) Capacity to disclose
to the attorney available pertinent facts surrounding the offense,
(11) Capacity to challenge prosecution witnesses realistically,
(12) Capacity to testify relevantly, and (13) Manifestation of
self-serving versus self-defeating motivation.

At least 5 of these 13 items (numbers 2, 3, 4, 10, and
12) appear to have a significant behavioral
component.

Other competency-to-stand-trial tools have subse-
quently been developed, with the most recent being
the MacArthur Competence Assessment Tool-
Criminal Adjudication (MacCAT-CA).10 –12 The
MacCAT-CA was a collaborative effort by experts
from the disciplines of psychology, psychiatry, and
law. The MacCAT-CA underwent rigorous develop-
ment as a psychometric instrument11 and attempts
to tap into 22 elements involving understanding, rea-
soning, and appreciation. The eight understanding
items involve:

(1) roles of defense attorney and prosecutor, (2) elements of an
offense, (3) elements of a lesser included offense, (4) role of the
jury, (5) role of the judge at trial, (6) consequences of convic-
tion, (7) pleading guilty, and (8) rights waived in making a
guilty plea.

The eight reasoning items involve:

(1) self-defense, (2) mitigating the prosecution’s evidence of
intent, (3) possible provocation, (4) fear as a motivator for one’s
behavior, (5) possible mitigating effects of intoxication, (6)
seeking information, (7) weighing consequences, and (8) mak-
ing comparisons.

The six appreciation items are:

(1) likelihood of being treated fairly, (2) likelihood of being
assisted by defense counsel, (3) likelihood of fully disclosing case
information to the defense attorney, (4) likelihood of being
found guilty, (5) likelihood of punishment if convicted, and (6)
likelihood of pleading guilty [Ref. 12, p 10].
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These 22 items are clearly slanted toward cognitive
abilities. However, the MacCAT-CA authors also
recognized that there were other possibly relevant
items, such as, but not limited to, the ability to re-
member relevant events, the ability to communicate
in a coherent manner, and the ability to function in
courtroom roles.11 These other abilities are predom-
inately behavioral in nature. In other words, the clin-
ical world has recognized the predominance of cog-
nitive capacities in assessing competence to stand
trial, but does allow for behavioral impairments. This
allowance appears to be in line with the behaviorally
based reasons for which defense attorneys often re-
quest competency evaluations and judges subse-
quently rule the defendant incompetent. Morris and
colleagues1 fail to appreciate the value and findings of
these tools and instead point toward some future
revision of the competency standard. However, as
previously pointed out, the legal system has for the
most part shown minimal interest in revising the
competency standard, and if history is any indica-
tion, there will probably be little interest for the fore-
seeable future. It is noteworthy that the authors
themselves offer no replacement competency
standard.

The authors suggest that the most prominent
finding was the matter of the competence opinion
itself. They analogized competency evaluations to
“flipping coins in the courtroom.” They further pos-
tulated that the “defendant’s fate depends only on
who performed the evaluation.” But revisiting the
previously mentioned methodologic shortcomings,
the more obvious conclusion is that the survey ques-
tions were flawed, as there was no pretest to assess for
validity and no attempt to utilize representative cases
to see whether there would be an appearance of pure
chance. Only 0.8 percent of the respondents an-
swered the first vignette and only 2.5 percent of the
respondents answered the second vignette as the au-
thors believed they should have, which clearly infers
that the vignettes failed to test what the authors had
intended and not that the forensic psychiatrists and
psychologists lacked the ability to assess competency
to stand trial. Of course, in the actual courtroom
setting, the prosecution or defense can challenge the
forensic expert’s opinion and the trier-of-fact re-
mains the final decision-maker on the competency
question. If what the authors assert were really true,
there would be more contested competency hearings
than presently occur.

Another recent survey that utilized a hypothetical
case also found a wide variance among both mental
health professionals and attorneys in regard to the
competence opinion.13 This survey utilized a single
case vignette involving an atypical and ambiguous
situation and thereby has the same shortcomings as
the index survey. Although extrapolating from the
other survey suggests that the determination of com-
petence by mental health professionals can be prob-
lematic in certain cases, it also highlights disagree-
ment among attorneys, leading to the conclusion
that leaving any reengineering of process or proce-
dures for competency to stand trial to attorneys
would not be expected to yield any improvement
over what the clinical world has to offer.

Thus, we are led back to the need to operationalize
criteria for competency to stand trial in clinical
terms, since psychiatrists and psychologists are ex-
perts in mental disorders and many jurisdictions re-
quire incompetence to stand trial to be the result of a
mental condition. While the MacCAT-CA empha-
sizes the cognitive aspects of the Dusky competency
standard, as it has a more solid foundation in terms of
validity and reliability, nonetheless, the behavioral
aspects of the Dusky competency standard should not
be underappreciated. Courts operate in real time,
and defendants who lack the abilities to navigate be-
haviorally through the judicial process because of ac-
tive mental disorders are just as incompetent as those
who lack the purely cognitive capacities.

Notwithstanding the psychometric sophistication
of our latest available competency tool, the Mac-
CAT-CA, the role of the forensic evaluator remains
that of informing the court of the impairments and
abilities of the defendant so that the court can render
an informed decision. It would then be up to the
court to apply the legal standard. As noted earlier, the
behavioral aspects of competency to stand trial re-
main important, and so those states that retain a
more behavioral standard should be encouraged to
apply it. In fact, in contradistinction to the authors’
recommendations, perhaps more states should enter-
tain a different standard to include a behavioral
component.

The authors allude to the importance of improved
communication between the legal system and foren-
sic evaluator prior to the competency assessment.
Their discussion suggests that information from de-
fense counsel could be especially illuminating.
Translating that into practical terms, defense counsel

Commentary

248 The Journal of the American Academy of Psychiatry and the Law



should transmit relevant observations (from the per-
spective of a non–mental health professional), cogni-
tive and/or behavioral, to the forensic evaluator along
with the court order or request for competency as-
sessment. This requirement would apply whether or
not defense counsel raised the doubt about the de-
fendant’s competence. In some cases defense counsel
believes the defendant is incompetent and would
have a professional duty to raise the issue. Even in
cases in which the court or prosecutor has raised the
doubt, the defense may have an interest in the sub-
sequent determination of competence. In some juris-
dictions, the requesting party has to formalize the
reason for the competency evaluation, thereby pro-
viding the forensic evaluator with the origins of the
doubt of the defendant’s competence. However, in
many jurisdictions the usual practice involves merely
the ordering of the competency evaluation without
further annotation or comment. National support
for providing this information not only would be of
practical value, but also would not require any fun-
damental changes in the competency standard. Fur-
thermore, it would encourage some defense attorneys
who decline to provide any input, claiming attorney-
client privilege, to communicate their concern or
lack of concern about their clients’ competence. De-
fense counsel could readily redact any critical infor-
mation and provide cogent observations to the foren-
sic examiner. This suggestion seems to be the
highlight of the authors’ article.

If there were to be further study of the competency
issue, the first step would be to collect data prospec-
tively. For example, a possible approach might follow
defendants through the legal proceedings, beginning
with the initial reason(s) for the evaluation and iden-
tification of the party or parties who raised the com-
petency issue. Collecting relevant clinical data during
the evaluation, adjudication, and possible restoration
of competence would also be a part of the study. In
other words, a large-scale project similar to the recent
MacArthur study on the dangerousness of released
psychiatric inpatients might further elucidate the
strengths and weaknesses of the present system of
competence determinations.

The problematic methodology and analysis of the
index survey provide no scientific justification for
either an overhaul of the current competency assess-
ment process, or reengineering of the “rational man-
ner” statutes in the eight states. It remains my view
that the authors have not solidly buttressed their con-
clusion that a competency opinion resembles a flip of
the coin.

Finally, the recently decided U.S. Supreme Court
case of Sell v. U.S.14 may be pivotal among the recent
set of competency-to-stand-trial cases. Sell has
shifted the focus in the competency-to-stand-trial
debate to restorability. Future clinical research and
legal commentary will, in all likelihood, be called on
to address the questions embedded in Sell.
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