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The legal duty of a psychiatrist or psychotherapist to warn an identifiable victim of a patient’s serious threat of harm
has been well recognized in U.S. jurisprudence and clinical practice since the Tarasoff decision of the Supreme
Court of California in 1976. Warning practices vary over a spectrum ranging from those that are essentially legally
required duties of clinicians to those based on rights of actual or potential victims to be warned of a specific event.
These practices can be categorized as follows: (1) warning of the risk of violence; (2) warning of the threat of
violence; (3) requested warning; and (4) criminal victims’ warning mandated by statute. As legal requirements and
clinical standards for Tarasoff-type warnings continue to evolve, it behooves mental health professionals to
recognize these four different types of warnings. Although not all are equally supported in law, all four practices
can appear to carry some measure of legal obligation.
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The legal duty of a psychiatrist or psychotherapist to
warn an identifiable victim of a patient’s serious
threat of harm has been well recognized in U.S. ju-
risprudence and clinical practice since the Tarasoff v.
Regents of the University of California1 decision of the
Supreme Court of California in 1976. Much has
been written about this legal obligation and its re-
markable diversification in various U.S. jurisdic-
tions.2–5 Scholarly discussion has also addressed the
clinical assessment of violent risk,6–12 violent threats
in particular,13 and forensic consultations wherein
failure to warn or protect was claimed after a third
person was harmed.14,15 Not considered in the pro-
fessional literature, however, is whether warning a
potential victim is driven primarily by the clinician’s
duty to warn of a recognized danger or by a victim’s
right to be warned based on a concern-arousing
event. Granted, a duty of one person to another in-
variably corresponds to the other person’s right;
however, the professional literature, and to some ex-

tent case law, emphasize duty or right depending on
the type of warning.

True, the Tarasoff principle is a duty to protect,
not a duty to warn. Or more accurately, it is a duty
“to use reasonable care to protect the intended vic-
tim” (Ref. 1, p 340), not requiring absolute protec-
tion, if reasonable preventive measures have been
made. But the real change brought about by the
Tarasoff decision was the explicit acknowledgment
that one of the protective measures, which could
constitute a legal obligation in itself depending on
circumstances, was warning the intended victim and
possibly law enforcement as well. Whether framed as
a component of the broader duty to protect or as a
separate protective duty,16 warning a victim is itself a
duty in some case law and statutory law that establish
Tarasoff-like protective duties. Certainly, in the clin-
ical and legal literature this duty and its various per-
mutations have received far more discussion than the
corresponding and equally diverse rights of would-be
victims to be warned, or, for that matter, to be
protected.

Warning practices vary over a spectrum ranging
from those that are essentially legally required duties
of clinicians to those based on rights of actual or
potential victims to be warned. These warning prac-
tices can be categorized as follows: (1) warning of the
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risk of violence after the clinician appraised the risk
to be serious and probable: (2) warning of the threat
of violence based only on the threat itself; (3) re-
quested warning, based on a potential victim’s per-
ceived risk to self; and (4) required criminal victim
warning mandated by statute when requested by a
person who had already been criminally victimized
by the offender in question. In contrast to the first
three practices, warnings to individuals who have al-
ready been criminally victimized do not involve par-
ticipation of mental health professionals.

Each of these four warning practices has been ob-
served, reported, and/or discussed in the professional
literature. In explaining each practice, selected case
and statutory law will be referenced for their descrip-
tive relevance in identifying these different practices
or for providing legal support for their existence.

These four warning practices are distinguished by
what occasions or justifies the warning. The “reason”
for the warning, at least in practice if not in law or
ethics, results in this exceptional violation to confi-
dentiality, a tenet so important to both clinicians and
their patients. In many cases police are informed,
sometimes without notifying the victim. Family
members or others likely to convey the warning to
the identified victims may be warned by some cli-
nicians, depending on circumstances, and some
laws, including the Tarasoff principle may require this
(see Ewing v. Goldstein17). This discussion will not
explore all the variations of warning practices: rather
it will focus on those practices wherein the “justifying
criteria” are fundamentally different. Beyond the
protective intent of warnings, the operational trig-
gers lie at the crux of whether and under what cir-
cumstances confidentiality should yield to protec-
tion through warnings.

This analysis is intended to be descriptive of these
four different warnings, not prescriptive of how cli-
nicians ought to address warnings or other protective
duties where they practice. Other writings have at-
tempted to summarize the complex duty to warn or
protect jurisprudence (e.g., Refs. 2–5), and a recent
JAAPL article by Kachigian and Felthous18 provides
a table of Tarasoff statutes applicable to physicians for
all states and an analysis of how appellate courts ap-
plied or did not apply these statutes to individual
cases. Even with the benefit of such resource articles,
the clinician will recognize inconsistencies in ap-
proaches between statutes, between courts, and be-
tween statutes and courts within the same state. This

jurisprudence is fluid and dynamic. Clinicians are
advised to familiarize themselves with the laws in
their jurisdiction and, especially when confusion ex-
ists, to consult with a mental health attorney.

Neither is this discussion intended to describe
what the law requiring warnings actually is, an objec-
tive already addressed in the aforecited publications.
In describing these four types of warnings, however,
legal cases and statutes are cited to substantiate the
existence of these patterns. In some individual cases,
the published opinion describes in the factual sum-
mary what occasioned the clinician’s warning and
how the clinician went about issuing the warning.
Other judicial opinions and statutes that prescribe
warning practices, presumably correspond to or at
least support future compliance practices. There is
no attempt here to weigh the actual legal authority of
individual court decisions or statutes. The authority
and specific interpreted meaning of the Tarasoff prin-
ciple itself has evolved in California over the past 30
years.

Warning of the Risk of Violence

Cases of Duty to Warn or Protect

The practice of warning an identifiable victim of
the risk of violence, adequately determined through
clinical assessment, is the model that is discussed and
promoted in the professional literature and is in
greatest agreement with the Tarasoff principle itself.
The Tarasoff principle does not require the clinician
to warn the victim of the “verbal threat,” but rather of
the “danger,” when victim warning is the appropriate
protective measure. Neither is the warning necessar-
ily triggered or legally required by a verbal threat
expressed by the patient, the facts of the Tarasoff case
notwithstanding. Rather, the duty to warn, or to take
any appropriate protective measures arises, “[W]hen
a therapist determines, or pursuant to the standards
of his profession should determine, that his patient
presents a serious danger of violence to another”(Ref.
1, p 426), according to the original Tarasoff princi-
ple. Regardless of the limited professional standards
at the time of the Tarasoff event and the case for
accurately predicting future acts of violence, the
court’s formulation made clear that some attempt to
assess the seriousness of the danger was required; a
simple knee-jerk acceptance of any expressed threat
would not do. By improving the accuracy of a deter-
mination of dangerousness, protective disclosures
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would be limited to situations wherein warnings are
deemed necessary to prevent serious harm. Assess-
ment and determination of risk further justifies vio-
lating confidentiality and serves to reduce the likeli-
hood of unnecessary disclosures, which could result
in adverse consequences from the disclosures them-
selves. According to the Tarasoff principle, the in-
tended victim is to be warned of the “danger” (Ref. 1,
p 426) posed by the patient, not simply of the pa-
tient’s verbal threat.

Several early Tarasoff-like cases did not involve a
verbal threat against an individual, yet the court
found a duty to warn. Obviously, the warning would
not have been of a nonexistent threat, but of the
presumed danger to the otherwise foreseeable victim.
In McIntosh v. Milano19 for example, the Superior
Court of New Jersey held that a psychiatrist had a
duty to warn, even though his patient had not ex-
pressed a threat to harm the patient’s homicide vic-
tim. According to the court, the question for the jury
was whether the psychiatrist “knew or should have
known” that his patient “presented a clear danger or
threat” to the victim (Ref. 19, p 511). Here, the court
must have been more concerned about a possible
danger than a verbal expression for which no evi-
dence was entered. In suggesting that the jury look
for “retaliation fantasies,” the court implied that the
psychiatrist should have considered this in assessing
whether a clear danger existed. The court’s emphasis
on “retaliation fantasies,” can be faulted for failing to
distinguish between idle fantasies and serious inten-
tions. Was the court asking the jury to “fish” for
surrogates of missing threats or intentions? Or, more
favorably, perhaps the court was simply attempting
to advise the jury how to determine whether danger-
ousness was present and properly assessed.

Especially on point is Jablonski v. United States20

in which the United States Court of Appeals for the
Ninth Circuit affirmed the trial court’s finding that
the psychiatrist had a duty to warn the future homi-
cide victim, Ms. Kimball. Although the patient, Mr.
Jablonski, had not expressedly threatened to kill
Kimball, further assessment should have established
the danger he posed to her. Specifically, the hospital
should have “secure[d] Jablonski’s prior records”
(Ref. 20, p 397). This appears to support a duty to
warn of the patient’s danger or risk to the victim. Ms.
Kimball told Dr. Kopiloff that she felt “insecure
around Mr. Jablonski and was concerned about his
unusual behavior” (Ref. 20, p 393). Dr. “Kopiloff

recommended that she leave Jablonski at least while
he was being evaluated. When Kimball responded ‘I
love him’, [Dr.] Kopiloff did not warn her further
because she would not listen to him” (Ref. 20, p
393). According to the Ninth Circuit’s holding, the
duty to warn Ms. Kimball of the risk was insuffi-
ciently fulfilled.

Dangerous Patient Exception to Privilege Cases

Dangerous patient exception to privilege cases do
not contribute to the duty to warn jurisprudence.
However, the genre of cases that invoke the Tarasoff
exception to confidentiality provides another view of
how some courts view the duty (i.e., whether it is a
duty to communicate the patient’s dangerousness or
the patient’s threat). Long before the Tarasoff deci-
sion, the patient’s privilege prohibiting a psychiatrist
or therapist from testifying in court could be violated
to allow for expert testimony to support civil com-
mitment. The Supreme Court of California in Tara-
soff noted this exception to justify violating confiden-
tiality for protective warnings. Justice Tobriner’s
famous quotation, “The protective privilege ends
where the public peril begins” (Ref. 1, p 347) alludes
to this comparison, even though conceptually and
semantically conflating confidentiality with the evi-
dentiary privilege.

Following Tarasoff, a series of cases established in
California a “dangerous patient exception” to this
privilege, which allows therapists to testify in court in
the prosecution of their patient for a criminal of-
fense. If a Tarasoff warning had been issued, the
court could compel the therapist to testify about the
warning and the basis for it to prove the elements of
the crime. (For analysis of dangerous patient excep-
tion to privilege cases in California, the reader is re-
ferred to articles by Harris,21 Leong et al.,22–25 and
Weinstock et al.26 In the present discussion, interest
belongs with the court’s view of the duty to warn, not
the exception to privileges for which these cases are
legally important.

In People v. Wharton27 the Supreme Court of Cal-
ifornia held:

[W]here a psychotherapist warns a potential victim . . . [the]
statute permits the psychotherapist to reveal, in a later trial or
proceeding, both the substance of the warning and the patient’s
statements made in therapy, which caused or triggered the
warning [Ref. 27, p 314].

However, because the defendant/patient did not
threaten to kill or murder the victim, there was no
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verbal threat to convey. The therapist was apparently
alarmed by the patient’s expressed fear of losing con-
trol of his anger. Thus, the therapist warned the vic-
tim not of a nonexistent verbal threat, but that “she
was in danger” (Ref. 27, p 304).

Wharton is not the only case involving the danger-
ous patient exception to the therapist-patient privi-
lege that could be cited, wherein the court supported
or referenced a duty to warn the potential victim, not
of a threat but of an independently determined dan-
ger (e.g., Bradley v. Ray28). If the duty is to warn of a
danger and not of a specific threat, then a verbal
threat may not be necessary to trigger the duty. Other
findings can establish the potential for violence
against a foreseeable victim.

How to Warn of the Danger

Not discussed in Tarasoff-like cases, Tarasoff stat-
utes, or even clinical writings is how warnings of
danger ought to be expressed to an identifiable vic-
tim. Should the therapist say, for example: “After
assessing my patient, who is your live-in partner, I am
convinced that he presents a substantial risk to your
life. In other words, he could kill you.”? Would the
potential victim be helped or unnecessarily shocked
if the therapist quoted the patient’s threats or other
statements that substantiated the risk? Rather than
just paraphrasing the patient’s threat or giving an
absolutistic warning (e.g., “Your life is endan-
gered.”), conveying estimated degree of risk (high,
medium, low) may be helpful. Should the therapist
offer any advice about self-protective measures? Or
does it suffice simply to state, “I believe John Doe is
a danger to you.” But then how should the therapist
respond to questions evoked by such a chilling warn-
ing? The best practices for how clinicians should is-
sue warnings is an important topic that warrants
more discussion than current space allows, but now
we shall see that warning the victim of the risk is by
no means the universal standard for discharging a
protective duty via a warning.

Warning of the Threat of Violence

Definition of a Threat

Without a disambiguating definition, the word
“threat” can carry multiple meanings. A threat can be
“an expression of intention to inflict evil, injury, or
damage” (Ref. 29, p 1224) or “an indication of some-
thing impending” (Ref. 29, p 1224), especially some-

thing “evil”30 or dangerous. Apart from Tarasoff ju-
risprudence, the legal definition of a threat occurs in
the context of criminal law: “A communicated intent
to inflict harm or loss on another or on another’s
property, especially one that might diminish a per-
son’s freedom to act voluntarily or with lawful con-
sent.”31 However, even the offense of a “criminal
threat” need not involve an intent of actually carrying
out the threat. The statement is intended to be taken
as a threat and to convey “gravity of purpose,”32 re-
gardless of whether the speaker actually intends to
follow through with the threat. When applied to
people, a threat usually denotes verbal or written ex-
pression rather than actual potential for harmful
act(s). Unless otherwise defined or unless context in-
dicates an alternative meaning, in Tarasoff jurispru-
dence and clinical practice, the term threat denotes a
patient’s verbally expressed intention to harm an-
other person. A relatively recent development in Cal-
ifornia was an appellate court interpretation of “pa-
tient communication” to include communications
from the patient to a family member who in turn
conveys the communication to the therapist (Ewing
v. Goldstein17), to be discussed later in the article.
More typically, however, the threat is expressed to
the clinician and not necessarily to the intended
victim.

Tarasoff Statutes

Some clinicians warn intended victims of a pa-
tient’s verbal threat to harm them without conduct-
ing a clinical assessment to determine whether the
threat is serious or likely to be acted on. In actuality,
the formulation of various Tarasoff statutes and ap-
pellate court decisions indicate that warnings are
triggered by the threat itself. Granted, the threat-
triggered warning is typically qualified as “serious”
(e.g., California33 and Colorado34), “actual” (e.g.,
Indiana,35 Kentucky,36 Montana,37 and Washing-
ton38), “immediate” (Louisiana39), or “specific [and]
serious” (Minnesota40), suggesting at least some
judgment about the nature of the threat. Follow-up
qualifiers further define the threat: for example, Ken-
tucky’s statute requires the threat to be one of “phys-
ical violence against a clearly identified or reasonably
identifiable victim.”36 Tarasoff statutes are typically
mute on the matter of assessment and refer to threats
as triggering events, not clinically established risks of
violence. Furthermore, the warning option for pro-
tecting an identifiable victim is to “communicate the
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threat” (e.g., California,33 Indiana,35 Kentucky,36

Minnesota,40 New Hampshire,41 and Washing-
ton38), not the assessed danger or risk, to the in-
tended victim. Likewise, police are to be “notif[ied]”
of the same threat, not of the risk or danger.

Although Tarasoff statutes typically allow or re-
quire warning of the patient’s threat rather than dan-
ger, some statutes are exceptional and require com-
munication of “communications” or “information”
after dangerousness has been determined. Florida’s
permissive protective disclosure law, for example,
permits communication of the “patient communica-
tion” to the potential victim or other, when the treat-
ing psychiatrist “makes a clinical judgment that the
patient has the apparent capability to commit such
an act and that it is more likely than not that in the
near future the patient will carry out the threat.”42

Presumably a verbal threat per se is neither sufficient
nor necessary to occasion a protective disclosure, but
how the danger is to be determined is left to the
clinician. Oregon’s law allows for disclosure of nei-
ther a threat nor the risk but rather, “[i]nformation
obtained in the course of diagnosis, evaluation or
treatment of an individual that in the professional
judgment of the health care services provider, indi-
cates a clear and immediate danger to others or to soci-
ety” (emphasis added).43 Another variation is a warn-
ing not of the threat, the danger, or the information,
but rather of the “conduct” that occasioned the con-
cern (Almonte v. New York Medical College).44

The first Tarasoff statute, sometimes referred to by
its sponsor’s name, McAlister, became effective in
California in 1986. It was intended to provide Cali-
fornia psychotherapists with more guidance and lia-
bility protection than the post-Tarasoff case law did.
Without affirmation or denial that a duty to warn or
protect exists, the law stated that if such a duty exists,
it exists only if “the patient has communicated to the
therapist a serious threat of physical violence against
a reasonably identifiable victim or victims” (§ 43.92
subdiv. (a)33). The therapist fulfills any duty that
may exist by making “reasonable efforts to commu-
nicate the threat to the victim or victims and to a law
enforcement agency.”

Beyond its attempts to circumscribe and clarify
any potential protection responsibilities, two specific
departures from the Tarasoff principle should be
noted. First, the therapist need not determine, by
application of his profession standards, that “his pa-
tient presents a serious danger of violence to another.”

If the patient has communicated a “serious threat of
physical violence against a reasonably identifiable
victim or victims” [emphasis added],33 this alone is
sufficient to elicit the duty. The qualifier “serious”
could require some discernment or assessment. The
original bill used the term “actual” (AB1133) rather
than “serious.” However, the Attorney General ex-
pressed concern that “actual” could prevent liability
where the threat is credible but conditional.45 Even
with the measured expansion of liability, any duty of
the therapist hinges more on what the patient said
(threat) and how he said it (serious), than whether or
not the therapist conducted an assessment of risk.

Second, any protective duty is not discharged by
warning of the “danger” or risk as required by the
Tarasoff principle, but rather by attempting to “com-
municate the threat.” Incidentally, although the
Tarasoff principle included family members by im-
plication (i.e., warning “others likely to apprise the
victim of the danger” could suffice), the McAlister
law limits the sphere of warnings to the victim(s) and
law enforcement and does not include family
members.

Example of a Court’s Interpretation of “Serious
Threat” in a Tarasoff Statute

The majority of appellate courts in states with
Tarasoff statutes18 surprisingly do not consider the
relevant statute when considering a case of duty to
warn or protect. In contrast to these other courts, the
Second District, California Court of Appeals in Ew-
ing v. Goldstein17 actually examined California’s
Tarasoff statute (i.e., § 43.92 of the California Civil
Code) in arriving at its decision.

The patient, Mr. Colello, told his father over din-
ner that, “[h]e couldn’t handle the fact that [his
former girlfriend] was going with someone else” and
that he “was considering causing harm to the young
man that [his girlfriend] was seeing” (Ref. 17, p 867).
Mr. Colello’s father told Dr. David Goldstein, Mr.
Colello’s therapist, what Mr. Colello had said. Dr.
Goldstein was instrumental in initiating Mr. Colel-
lo’s hospitalization.

Upon hearing that Mr. Colello would soon be
discharged, Dr. Goldstein shared with Dr. Levinson,
Mr. Colello’s hospital psychiatrist, his concerns and
urged Dr. Levinson not to discharge Mr. Colello.
Nonetheless, Mr. Colello was discharged and on the
very next day murdered his former girlfriend’s new
boyfriend and then killed himself. The trial court
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granted summary judgment, because the California
Tarasoff statute requires that, “the patient has com-
municated to the psychotherapist a serious threat of
physical violence against a reasonably identifiable vic-
tim or victims” (emphasis added, § 43.92). Because
the patient himself did not communicate the threat,
as required by the statute, the trial court found that
the immunity provided by the statute protected the
therapist. Moreover, Dr. Goldstein’s information
did not constitute the “serious threat of physical vi-
olence” specified in the statute.

Rather than settle for the literal meaning of the
statute, the appellate court looked for legislative in-
tent and construed a “patient communication” to
include a “communication from a patient’s family
member to the patient’s therapist, made for the pur-
pose of advancing the patient’s therapy” (Ref. 17, p
868). Thus, Mr. Colello’s father’s report of what Mr.
Colello said amounted to a “patient communica-
tion.” The California appellate court held that the
trial court’s finding of summary judgment was in
error and that the communication from the patient’s
father “raised a triable issue concerning the thera-
pist’s duty to warn the victim” (Ref. 17, p 866). In
discussion the court explained that the threat must
actually lead the therapist, “to believe the patient
poses a risk of grave bodily injury to another person”
(Ref. 17, p 874). “. . . [A] threat to take another’s life,
if believed, is sufficient to trigger a therapist’s duty to
warn the intended victim and a law enforcement
agency” (Ref. 17, p 874).

In the original Tarasoff case, the greatest error ap-
pears to have been committed by the campus police
officers who failed to carry out the therapist’s instruc-
tion and take patient Poddar to the hospital for ad-
mission. Dr. Moore, the therapist, was potentially
liable because he tried to do the right thing. By ini-
tiating hospitalization he demonstrated his belief
that the patient was dangerous and thereby estab-
lished the possibility of his own liability. Similarly, in
Ewing, if an error was committed, it was the hospital
psychiatrist’s failure to keep Mr. Colello in the hos-
pital despite Dr. Goldstein’s caution. By urging Dr.
Levinson to keep Mr. Colello in the hospital, Dr.
Goldstein demonstrated his belief that Mr. Colello
was dangerous, thereby contributing to the clini-
cian’s own potential liability in this new, expanded
version of the Tarasoff duty in California.

The appellate court did not find that the commu-
nication from Mr. Colello’s father to Dr. Goldstein

was sufficient alone to trigger the duty to warn. How-
ever, this communication should have been allowed
for the jury to determine “whether the patient had
communicated to the therapist a serious threat of
physical violence to another” (Ref. 17, p 873). From
this, one might conclude that this opinion suggests
that the threat triggers a risk assessment and that the
warning is to be issued only after the risk is deter-
mined to be serious. The opinion, however, does not
say this. Rather, the second critical question in deter-
mining when a therapist has a duty to warn, is
whether the threat “actually leads him or her to be-
lieve the patient poses a risk of grave bodily injury to
another person” [emphasis added] (Ref. 17, p 874).
Unlike the Tarasoff principle which required the
therapist to use the standards of his profession to
assess the risk of danger, Ewing, consistent with the
dissenting opinion of Justice Mosk in Tarasoff, re-
quired only that the therapist believed the risk to be
present.

Anti-Tarasoff Court Decisions

As illustrated here, some court decisions require
therapists to warn the victim of the danger posed by
the patient,46 whereas others specify that the victim is
to be warned of the patient’s threat, that is, the verbal
threat that occasioned the protective measure. Even
decisions contrary to Tarasoff refer to warnings of
and based on threats, not dangers or risks established
as a result of clinical assessment. For example, in the
Texas Supreme Court’s rejection of Tarasoff-like
duties in its decision in Thapar v. Zezulka47 the court
“decline[d] to impose a common law duty on mental
health professionals to warn third parties of their pa-
tient’s threats” [emphasis added] (Ref. 47, p 640).

Lyndall Zezulka, heir to the estate of Henry Ze-
zulka, who was killed by her son, Freddy Ray Lilly,
brought action against Dr. Thapar who had treated
Lilly. She claimed that Dr. Thapar had been negli-
gent in failing to warn her family that Lilly “contem-
plated killing” his stepfather, Henry Zezulka (Ze-
zulka v. Thapar, Ref. 48, p 507). On appeal, the
Texas Supreme Court articulated the complaint as a
negligent failure “to warn of Lilly’s threats toward
Henry Zezulka” (Ref. 47, p 636). Therefore, the
question was whether a mental health professional,
such as Dr. Thapar, has a “duty to directly warn third
parties of a patient’s threats” [emphasis added] (Ref.
47, p 637), not of the patient’s risk, danger, potential
for violence, or even contemplations, but simply the
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threats themselves. (One could argue that since the
court found no duty to convey the patient’s threats
and did not address whether a duty exists to notify
the victim of the homicidal risk posed by the patient,
the Texas court did not reject the Tarasoff principle
after all.)

Dangerous Patient Exception to Privilege Cases

In the previous section, the California Supreme
Court’s Wharton case, concerning the dangerous pa-
tient exception to testimonial privilege, involved
therapists who warned the identified victim of the
danger that the patient posed to her safety. In a sim-
ilar case (Menendez v. Superior Court, 1992),49 the
same court again acknowledged a qualified and lim-
ited “dangerous patient” exception to the therapist-
patient testimonial privilege. However, in this case,
the facts described the Tarasoff-type warning, not as a
warning of the danger, but of the verbal threat. The
psychotherapist had reason to believe that “(1) the
patient [was] dangerous and (2) disclosure [was] nec-
essary to prevent any harm,” suggesting some impres-
sionistic weighing, if not assessment, of risk. In Me-
nendez, however, the two patients expressed during
therapy verbal threats to kill identifiable individuals,
and the warnings are described as disclosures of
“communications” made in the course of psycho-
therapy. This practice conforms to the California
statutory duty to communicate the threat,27 already
expressed by the patient(s), but not to the Tarasoff
duty “to apprise the victim of the danger” [emphasis
added] (Ref. 1, p 426).

The Ninth Circuit Court of Appeals (United States
v. Chase50) considered whether a dangerous patient
exception to a psychotherapist-patient privilege
should be acknowledged. Of particular relevance to
the practice of warning of threats was the factual
account of the interaction between patient Chase
and his psychiatrist. The psychiatrist “warned Chase
that if he told her specifics about whom he planned
to kill, she would have a duty to alert those people”
(Ref. 50, p 1021). This approach reflects a practice of
fulfilling the duty to warn the potential victim of the
threat, but not primarily to protect the victim by first
evaluating the nature and seriousness of the risk. Af-
ter consulting with her supervisor and obtaining
more information from the patient, the psychiatrist,
“disclosed to FBI agents the threatening statements
Chase had made during the therapy sessions and de-
scribed whom he had threatened” (Ref. 50, p 1021).

In a case (United States v. Glass51) permitting the
“dangerous patient exception to testimonial privi-
lege,” the Tenth Circuit Court of Appeals wrote:
“[A] psychotherapist may testify about a threat made
by a patient if the threat was serious when it was
uttered and . . . its disclosure was the only means of
averting harm . . .” [emphasis added] (Ref. 51, p
1360). The qualifier “serious” leaves open the ques-
tion of whether the seriousness of a threat is self-
evident or requires clinical assessment. In any case, it
is the threat and not the risk that is to be disclosed,
although, by the second part of this formulation, the
risk of harm would have been appropriately assessed.
Thus, there is a subcategory of warning of verbal
threats, only after the threat has been assessed as rep-
resenting an actual danger. Emerging literature13

that advises clinicians how to assess the risk of vio-
lence when a patient has expressed a verbal threat
further supports this practice. If only those verbal
threats deemed to represent actual risk of violence are
shared with the intended victim, this second step
would limit disclosures and reduce unnecessary
warnings with their potential for untoward
consequences.

What percentage of court decisions that explicitly
require clinicians to assess the degree of risk (e.g.,
Jablonski20), rather than simply to convey a verbal
threat, is an interesting empirical question. In any
event, according to some court decisions, clinicians
who warn of verbal threats based only on the threats
themselves may be guided by duties articulated in
case and statutory law.

An Unexpressed Ethic?

Why would a verbal threat trigger a warning with-
out an assessment of the risk? Although it is admit-
tedly speculative, one cannot help but wonder
whether a powerful, unexpressed ethic is at work
here. The threat can be regarded as either a red flag
that signals further danger or as an essentially offen-
sive act per se. An expression of harmful intent ren-
ders the object of the patient’s resentment even more
vulnerable if the person is unaware of the threat. The
expressed intent can be regarded as a prelude to the
grim performance.

However valid or invalid as a predictor of future
violence in individual cases, a verbal threat can also
be considered as an act of aggression in itself, even if
not expressed directly to the potential victim in per-
son. Regardless of whether physically attacked, the
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“victim” is already victimized in effect by the threat,
somewhat as one can be victimized by libel or slan-
der. In fact patients have been prosecuted for having
expressed a threat, even when the threat was confined
to the context of therapy (see Weiner52). The tacit,
underlying assumption, then, is that the object of the
threat has a right to know of the act (viz, the threat)
“already committed” against him or her. In a sense,
the victim’s right to know compares with the govern-
ment’s right to know of terrorists’ plans to commit
atrocities. From this perspective, the intended victim
has a right to be warned of the threat regardless of
how great or little the risk of violence in fact is.

Requested Warning

Some individuals, who have been threatened or
attacked by a patient or criminal defendant, or who
for other reasons feel endangered, ask to be warned.
Typically they request that the warning be issued
shortly before the threatening person is about to be
released from hospital, jail, or prison. Clinicians may
respect this request, because they share the individu-
al’s concern or perhaps because they fear a lawsuit, if
the person is harmed by the patient or inmate after
the concerned person requested a warning, but the
request was disregarded by the clinician. Conceiv-
ably, the clinician may interpret the person’s request
itself as evidence for the subject’s dangerousness. Also
the case can occur wherein the clinician, because of
an earlier agreement with the person, warns the re-
questing person without further assessing the danger-
ousness of the patient or inmate. Here, the warning
may be motivated more by the sense that the self-
perceived potential victim has a right to be warned,
rather than by a duty to warn of an established
danger.

The timing of the warning is not triggered by a
verbal threat but rather by the release of the worri-
some individual into the community. Because the
would-be victim already feels endangered, no notifi-
cation that the subject is dangerous to her or him is
needed; rather the person simply wants to know
when the subject is released into the community and
would therefore be free to attack the victim. To what
extent the would-be victim’s request for advanced
warning of the subject’s release is formal or in writing
is undoubtedly variable. In some cases, the clinician
may simply respond to the victim’s obvious fear and
promise notification out of a sense of compassion
and desire to protect. Yet, the agreement itself could

trigger a legal duty to protect not yet fully acknowl-
edged in Tarasoff jurisprudence concerning clini-
cians, the legal basis for which is illustrated in the
following case not involving a clinician.

Duty to Warn Cases

Though not involving clinical care, a pre-Tarasoff
California case, Morgan v. County of Yuba53 illus-
trates this genre of potential liability based on a
promise to warn. A police officer, who was aware that
the accused had threatened to harm a complaining
witness, allegedly promised the victim that he would
warn her if and when the accused were to be released
from jail custody. However, when the accused was
released on bail, no such warning was issued. The
accused fatally attacked the victim, whose estate
sued, claiming she should have been warned as prom-
ised. The appellate court found that the defendants
did not “induce reliance or lull (the victim) into a
false sense of security” (Ref. 53, p 886), because no
such promise had been made. Even this negative
finding, however, suggests a possible legal duty to
warn of the accused’s release, if in fact such a reassur-
ing promise had been made to the complainant.

The factual account of Nasser v. Parker,54 a Vir-
ginia case, illustrates how knowledge of a patient’s
hospitalization and hospital discharge can affect a
victim’s actual or perceived vulnerability. George
Edwards put a gun to the head of his rejecting girl-
friend, Angela Lemon, and threatened to kill her. It is
difficult to imagine a verbal warning from a therapist
that could have been anymore informative of the
danger than the patient’s actual threat and conduct
toward the victim. Indeed, in fear of her safety, Ms.
Lemon left her home so Mr. Edwards would not find
her. Five days after he threatened to kill Ms. Lemon,
Mr. Edwards was hospitalized voluntarily. Feeling
safe with the knowledge that he was hospitalized, Ms.
Lemon returned to her home. However, Mr. Ed-
wards was not on a secure unit and he left the hospital
without authorization. Eleven days later, Mr. Ed-
wards fatally shot Ms. Lemon and then himself.

The Virginia Supreme Court found no duty to
warn or protect, and this case does not provide legal
support for the practice of requested warnings. Re-
gardless of whether the psychiatrist acted negligently
or not, one can appreciate post hoc that the victim
would have wanted the patient to remain hospital-
ized. Or, if he were released or allowed to leave with-
out authorization, she would have wanted to know of
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this fact, so she could remain in hiding or do what-
ever was needed to protect herself. Though typically
unsuccessful, other plaintiffs have claimed failure to
warn of a patient’s hospital release (e.g., Bishop v.
S.C. Dept. of Mental Health).55

Is there a Duty to Warn Victims Who Already
Know of the Danger?

If a person has already been threatened or attacked
by the subject, is it reasonable to assume that the
person wants to be warned, even without an ex-
pressed request? Does the law require warnings in
such cases? Or is there no duty, because the would-be
victim would not be told of something she or he does
not already know? In Cantrell v. United States56 the
United States District Court Eastern District of
North Carolina, Raleigh Division, found that the
victim’s prior knowledge of the subject’s “violent
tendencies” was further reason for not supporting a
clinician’s duty to warn her. The Supreme Court of
Minnesota found that, “. . . if a duty to warn exists at
all, it is a duty to warn of latent dangers [emphasis
added]” (Cairl v. State, Ref. 57, p 26)—that is, when
the victim is not already aware of the patient’s violent
disposition (Ref. 2, p 24). In contrast, in Jablonski,20

the warning to Ms. Kimball that if she felt threat-
ened, she should consider staying away from patient
Jablonski, was unheeded and afterward found by the
court to have been insufficient. Courts are divided on
whether a duty to warn exists when the victim is
otherwise already aware of the danger.

Criminal Victims’ Warning Mandated
by Statute

State and federal correctional systems have mech-
anisms, often through postal mail, of notifying vic-
tims or witnesses upon the release of prisoners (Ref.
58, pp 169–70). Statutes prescribe warning a person
who asks to be warned, if the person has fallen victim
to a criminal act. These warnings are issued by prison
authorities and prosecuting attorneys just before the
criminal is to be released from prison. Warning vic-
tims of a crime that the offender is about to be re-
leased does not involve participation of mental health
professionals.

Warning criminal victims is a matter of victim’s
rights: clinical assessments of dangerousness are not
part of the protocol. Although these warnings may
serve to protect victims against further victimization,
they are issued without regard to estimates of recidi-

vism. Because clinicians are not involved, there is no
violation of professional privilege. As a legal duty
with virtually no countervailing interests, the likeli-
hood of lawsuit for disclosures required by law seems
improbable.

Discussion

Four different patterns of warning potential vic-
tims of a danger or a threat posed by a patient or
criminal offender have been identified. Together,
they represent a spectrum. Warning of the danger is
a clinical duty that involves risk assessment wherever
practical before issuing a warning. It is a duty to
convey a serious risk of danger, not simply the pa-
tient’s verbal threat of harm. Even this duty to warn
is the result of a corresponding right of the endan-
gered person to be warned, a right enforced by civil
liability. However, the emphasis, at least in clinical
literature, is on the clinician’s duty to issue the
warning.

Although not supported by most clinical literature
on Tarasoff-like obligations, the warning of threats
may seem to be compelled by specific law. In this
sense, warning of threats comports with ethics guide-
lines, which are invariably consistent with legal re-
quirements. When clinicians have felt ill-prepared to
assess the seriousness of a threat or to conduct a risk
assessment, basing the disclosure on the threat alone
is at least a consistent, reasonably clear approach.
Lacking a standard for effectuating the warning, sim-
ply conveying the threat itself may seem sufficient.
Since risk assessment is not explicitly required, warn-
ing of threats can be seen as more driven by the
identified victim’s right to be warned in comparison
with a duty grounded in clinically established risk.
The corresponding duty to warn of the threat does
not explicitly involve a clinical and legal duty to con-
duct a risk assessment. In some situations and juris-
dictions, however, the verbal threat must be followed
by a clinical determination of significant risk, before
the threat is conveyed to the victim.

Requested warnings are least supported by the law
and by the clinical literature, although they may seem
to carry liability for the clinician if not followed.
Without something else, such as a threat, a person
does not have a right to be warned just because the
person asked to be warned and, therefore, the clini-
cian has no duty to issue a warning. A more appro-
priate clinical response would be to inquire about the
basis for the person’s concern and then follow up
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with the appropriate risk or threat assessment to be
repeated before the patient is released The anxious
individual may believe she or he has a right to be
warned, however, and the clinician may share this
belief, and also believe that he or she has a duty to
warn. Such assumptions do not correspond to actual
legal requirements and accepted clinical standards.
At least in the case of requested warnings, however,
there is no guessing as to whether the would-be vic-
tim wants to be warned. Similarly, the clinician can
readily imagine that the victim or the victim’s family
will have wanted to be warned afterward if the feared
individual is released from confinement and then
harms the victim.

Warning criminal victims involves no clinical as-
sessment of risk, no clinical responsibility whatso-
ever. Warning criminal victims is a matter of victims’
rights, which requires an administrative response,
not a clinical one. The victim’s right to be notified of
the offender’s release from prison corresponds to the
administrative duty to issue such notification in ac-
cordance with the regulatory statute. Victim notifi-
cation occurs without clinical risk or threat assess-
ment, or non-clinical assessment for that matter. If
this measure was enacted out of concern for future
violence, this concern was based only on the violent
act for which the offender was convicted and sen-
tenced. The right of the victim to be warned, there-
fore, weighs more heavily than either an individual’s
right to be protected or a clinician’s duty to protect
against future violence; consequently, assessment of
risk and alternative safety measures have no role.

While recognizing four different types of warn-
ings, it should be acknowledged and equally clear
from this discussion that there is a gradient between
categories. On the one hand, warnings of a threat are
not uniformly based on the threat alone; they may be
based additionally on the clinician’s belief that the
threat reflects serious intent. Then the warning may
be of the threat or danger, even if based only on the
believed threat. Unless risk assessment was implied,
however, such a warning is not actually a warning of
the risk. On the other hand, warnings of risks may or
may not have been prompted by a threat, and in
court decisions the nature of the risk assessment is
typically not addressed, perhaps because little or no
formal risk assessment was done by the clinician and
offered in his or her defense.

These four practices of warning were not empiri-
cally measured for frequency through self-report sur-

veys. Such data may contribute to this discussion,
but a grain of skepticism is warranted where veridical
replies could be compromised by a natural desire to
provide “acceptable” entries. At any rate, all four
practices have been observed and have various de-
grees of direct or indirect legal support.

If every legal duty is joined with a corresponding
right, then the duty to warn of a danger corresponds
to a right to be warned of the danger; the duty to
warn of a threat, to a right to be warned of the threat;
the duty, if it exists, to be warned of a custodial
release if requested, to a right to be notified of release;
and the administrative duty to warn a criminal victim
of an offender’s release, to the victim’s right to be
warned of the offender’s release. From a legal per-
spective, duty and right are not independent; rather,
one exists because of the other. Nonetheless, there are
differences in the four types of warnings that can be
confusing. The emphasis in the clinical literature on
a clinician’s duty to warn (or protect) can obscure the
would-be victim’s right to be warned. Statutorily re-
quired notification of a prisoner’s release, not a duty
of clinicians, is framed more as victim’s rights law. In
practice, some warnings may be based more on as-
sumed than actual duties or rights.

Clinicians are accustomed to thinking through
duties involving risk assessment and preventive strat-
egies to reduce the probability of patient-perpetrated
violence. When warnings are to be considered, risk
assessment and protective measures are the preemi-
nent objectives, weighed against the patient’s inter-
ests in privacy, privilege, and confidentiality. Impor-
tant to recognize, however, is that not all warnings
are driven by a duty to protect someone from a clin-
ically established risk of violence. Some warnings are
more consistent with an assumed or actual legal right
of prior and potential victims to be warned of the
prospective assailant’s threat alone or of his or her
impending release from custody.
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