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It is common law that persons cannot benefit from their crimes. For this reason, most states have enacted slayer
rules that prevent a killer from sharing in the victim’s estate. However, terms in the slayer rules, such as willful and
unlawful, can be difficult to apply, as illustrated by the situation in which a slayer is found not guilty by reason of
insanity. The Washington Supreme Court has recently addressed whether a man who killed his mother and was
then found not guilty by reason of insanity in criminal court can inherit a portion of his mother’s estate.
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There is a dictum in our society that one shall not
benefit from his wrongdoing. In particular, no killer
shall be allowed to benefit from having committed a
wrongful killing. This principle, carried through the
common law, is the rationale behind the slayer rules
statutorily codified in many states, including Wash-
ington.1 A slayer rule is a law that prohibits a killer
from benefiting from the victim’s death. In a case of
first impression in Washington State, the Washing-
ton Supreme Court recently considered whether a
man who killed his mother and was found not guilty
by reason of insanity could inherit a portion of a
wrongful death settlement obtained by his mother’s
estate.2 In In re Estate of Kissinger,2 the question be-
fore the court was whether an insane man was a
slayer, as defined by the state’s slayer statute, and was
therefore barred from benefiting from his mother’s
death. In contrast to several other jurisdictions, the
Washington Supreme Court ruled that a person held
not guilty by reason of insanity can be characterized
as a slayer. The Kissinger case illustrates some of the
difficulties in applying the slayer statutes outside the
context of basic homicide cases.

Facts of the Case

The case of In re Estate of Kissinger2,3 concerned
Joshua Hoge, who was found not guilty by reason of
insanity in the killing of his mother, Pamela Kiss-
inger, in a criminal case. Mr. Hoge had a long history
of mental illness with multiple inpatient psychiatric

admissions. He had diagnoses of paranoid schizo-
phrenia and Capgras syndrome. In Capgras syn-
drome, the affected individual harbors the delusion
that others, frequently a relative, have been replaced
by impostors. Mr. Hoge had a long-standing delu-
sion that his mother was not in fact his mother but an
impostor. Consistent with his diagnoses, Mr. Hoge
also experienced chronic auditory hallucinations and
paranoia.

In June 1999, Mr. Hoge entered his mother’s
house and stabbed her and his stepbrother, causing
their deaths. He also attempted to kill his mother’s
boyfriend. At the time, he was not taking antipsy-
chotic medication.

Mr. Hoge was criminally charged with the kill-
ings. In the criminal case, both the state and defense
experts agreed that he was legally insane at the time of
the killings. After a joint motion by both the state
and defense, the trial court found Mr. Hoge not
guilty by reason of insanity, specifically finding that
he met both prongs of the state’s M’Naughten-type
insanity statute.4,5 As part of the plea agreement, Mr.
Hoge stipulated that he had committed the acts as
charged. He was committed to the state hospital for
inpatient psychiatric treatment.

Subsequently, the estate of Ms. Kissinger filed a
lawsuit against her son’s outpatient mental health
agency, claiming that the agency was liable for her
death as a result of their mismanagement of her son’s
illness. After settling the lawsuit, the representative of
the estate then filed a petition to bar Mr. Hoge from
sharing in the proceeds of the settlement, arguing
that he was prohibited from collecting under the
slayer statute. Mr. Hoge argued that because he was
found not guilty by reason of insanity, he could not
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have “willfully and unlawfully” killed his mother, in
accordance with the Washington slayer statue.

Origins of the Slayer Rule

The common law dictum that no person shall be
allowed to benefit from his wrongdoing has a long
history in our judicial system. The first American
case to articulate a slayer rule was Mutual Life Insur-
ance Company v. Armstrong.6 In that case, a man was
issued a life insurance policy that he assigned to a
third party. The third party was convicted of killing
the man, and the insurance company refused to pay
the proceeds to the administrator of the man’s estate,
prompting the administrator to sue on behalf of the
estate. The administrator lost the case, and the case
was subsequently appealed to the U.S. Supreme
Court. The Court reasoned as follows:

[I]ndependently of any proof of the motives of [the slayer]
in obtaining the policy, and even assuming that they were
just and proper, [the slayer] forfeited all rights under it
when, to secure its immediate payment, he murdered the
assured. It would be a reproach to the jurisprudence of the
country, if one could recover insurance money payable on
the death of a party whose life he had feloniously taken
[Ref. 6, p 600].

The first noninsurance case was decided three
years after Mutual Life Insurance Company v. Arm-
strong in Riggs v. Palmer.7 The Riggs case, decided by
the New York Court of Appeals, addressed whether a
man could be a beneficiary of his grandfather’s estate
when the man had killed his grandfather. The court
ruled that the grandson could not. However, the dis-
senting opinion presented the argument that the
grandson should benefit under a strict reading of the
statute of wills, as the grandfather had properly exe-
cuted the will, and the grandson did not fall within
one of the legislated exceptions to being a benefi-
ciary. The dissent further articulated that it was the
role of the legislature, not the court, to define those
who cannot benefit, though named in a will. Since
this ruling, most states have passed legislation relat-
ing to slayer rules.8

In the 1960s, Professor John Wade attempted to
create a uniform slayer statute.9 The rule proposed by
Professor Wade required that a killing be willful and
unlawful. The Uniform Probate Code (UPC) in-
cludes a slayer rule, and most states have adopted
some version of the UPC rule.10 In most states that
have enacted slayer statutes, the killing must be felo-
nious and intentional, which is the language used in
the current UPC. The slayer rule, as written in the

UPC, limits the applicable actions to murder and
voluntary manslaughter.

The Current Washington Slayer Statute

In Washington, Wash. Rev. Code § 11.84 (1955)
governs the distribution of the property when a per-
son is killed by a potential beneficiary. The statute
states: “No slayer shall in any way acquire any prop-
erty or receive any benefit as the result of the death of
the decedent, but shall pass as provided in the sec-
tions following.”1 The statute defines “slayer” as fol-
lows: “‘Slayer’ shall mean any person who partici-
pates, either as a principal or an accessory before the
fact, in the willful and unlawful killing of any other
person (emphasis added).11 Accordingly, at issue in
Kissinger was whether the killing was willful and un-
lawful. No Washington case had decided this ques-
tion in the context of a defendant found not guilty by
reason of insanity.

The first application of the slayer rule in Washing-
ton was in In re Tyler’s Estate.12 In that case, the court
held that a man who had murdered his spouse was
not eligible for an award in lieu of homestead from
the spouse’s property. Subsequent to this decision,
the legislature codified the court’s holding in the fol-
lowing year, preventing a slayer from obtaining an
award in lieu of a homestead, but not extending the
slayer legislation to other applications.13

The application of a slayer rule next occurred in In
re Duncan’s Estates,14 wherein the court ruled on a
son who murdered his father and then sought to
inherit from his father’s estate. In that case, the court
refused to extend the boundaries of the 1927 slayer
legislation beyond awards in lieu of homestead, but
suggested that the “legislature. . .take prompt action
so the result. . .in the instant case may be avoided in
the future” (Ref. 14, p 447). The legislature re-
sponded and adopted Washington’s current slayer
statute in 1955.15

Washington’s Supreme Court in New York Life
Insurance Company v. Jones discussed the definition
of willful under the current slayer statute.16 In that
case, a woman pleaded guilty to second-degree mur-
der in the killing of her husband. Second-degree
murder is a homicide in which the defendant lacks
the premeditation and deliberation necessary for a
conviction for first-degree murder. At issue was
whether the killing was willful, thus precluding the
woman from being a beneficiary of her husband’s life
insurance policy. The court interpreted willfully (for
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purposes of the slayer statute) to mean intentionally
and designedly. In precluding summary judgment
for the petitioner’s (husband’s estate), the court held
that conviction for second-degree murder does not
necessitate application of the slayer rule. “Since a
charge of second-degree felony murder. . .can be sus-
tained without proof that the killing was intention-
ally done, it follows that a plea of guilty to such a
charge does not admit that the killing was willful”
(Ref. 16, p 991).

Interpretation of Slayer Rule
Terms in Kissinger

Washington’s slayer statute prohibits an individ-
ual who has engaged in the willful and unlawful kill-
ing of another person from receiving any benefit as a
result of the act. Can one who lacks the mental ca-
pacity to conform his behavior to the law commit a
willful and unlawful act in killing another? In Kiss-
inger, Mr. Hoge argued that a person who has been
found not guilty by reason of insanity cannot be a
slayer under Washington’s slayer statute because his
acts cannot be characterized as willful and unlawful.

The court first addressed the meaning of unlawful
as used in the slayer statute. Mr. Hoge argued that
legal insanity is a complete defense to his crime, ab-
solving him of all criminal responsibility. The court
stated:

The affirmative defense of insanity precludes criminal pun-
ishment, but it does not legally authorize a person to kill
another human being. Nor does it negate a necessary ele-
ment of the crime. We hold that a finding of not guilty by
reason of insanity does not make an otherwise unlawful act
lawful for application of the slayer statute [Ref. 2, p 670].

Since Mr. Hoge had stipulated that he caused the
death of another person, the act was deemed
unlawful.

Next, the court addressed whether Mr. Hoge had
acted willfully, according to the slayer statute. The
estate argued that the definition of willful should
derive from the state’s criminal code and was satisfied
when the defendant acts “knowingly with respect to
the material elements of the crime.”2 In contrast, Mr.
Hoge argued that the definition of willful should
stem from civil law, a stricter standard of intention-
ally and designedly, which had been used in New
York Life Insurance Company v. Jones.16 The court
determined that the standard to define willful should
stem from civil, not criminal, law, as the slayer rule is

a civil statute. Nevertheless, the court found that Mr.
Hoge met the requisite for willfulness:

Certainly, Hoge could have been so delusional that he did
not intend or even know that he was killing a human being.
Not every homicide committed by the criminally insane is
willful and deliberate. But the trial court made very specific
findings of fact and conclusions of law and determined that
Hoge acted with premeditated intent when he killed his
mother [Ref. 2, p 671].

Slayer Statutes in Other Jurisdictions

Although consideration of insanity with respect to
the slayer rule in Kissinger was a case of first impres-
sion in Washington, several other jurisdictions have
ruled on the question. Despite similar language in
most slayer statutes, the results of these decisions
have been varied. Some states conclusively hold that
the slayer statute applies only to sane killers.17 Other
states have determined that an individual found not
guilty by reason of insanity may not receive property
as a result of the victim’s death.18 Many states deter-
mine on a case-by-case basis whether a killer meets
the intent requirement of their slayer statute. Fur-
ther, most states have not addressed the specific ques-
tion. A few cases in other jurisdictions illustrate the
variability between jurisdictions.

In the case of Turner v. Estate of Turner,19 the
Indiana Court of Appeals addressed whether a son
who had killed his parents could benefit from their
estate. The criminal court had found that the son
committed the murders, but was not responsible by
reason of insanity. The court of appeals held for the
son regarding the inheritance, articulating that, given
that he was found to be insane, his situation did not
satisfy the slayer rule’s requirement that the killing be
intentional. In response to the holding, the Indiana
legislature amended their slayer statute to prevent
killers found not guilty by reason of insanity from
benefiting from their victims’ estates.18

In contrast to Indiana, South Dakota applies the
slayer statute only to sane killers. In De Zotell v. Mu-
tual Life Insurance Company, a man sought to collect
on an insurance policy after killing the insured indi-
vidual.17 In De Zotell, the court stated: “a sane felo-
nious killer cannot recover insurance money on the
life of his victim” (Ref. 17, p 59).

To compound the complexity, some states assess
whether a killer has met the requisite level of intent as
required by their particular slayer statute. In Mary-
land, for example, a criminal intent standard is re-
quired. In the Maryland case of Ford v. Ford,20 a
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woman killed her mother and subsequently sought to
benefit from her mother’s estate. At the criminal
trial, she was found not responsible by reason of in-
sanity. The appellate court held that because the
woman was criminally insane when she killed her
mother, she did not have the requisite intent neces-
sary for murder and was not prohibited from bene-
fiting from her mother’s estate. Several other states
and also the Restatement of Restitution21 allow in-
sane killers to benefit.22–24

Other states similarly apply a case-by-case intent
standard, but make it more difficult for the crimi-
nally insane killer to benefit under the slayer statute,
using a civil court-derived standard of intent. In a
case in Michigan, a man sought to collect military
benefits that his victim wife had been collecting.25 At
his criminal trial, the man had been found not guilty
by reason of temporary insanity. The civil court han-
dling the estate found that, despite the finding of not
guilty by reason of insanity, the man did intend to
kill his wife. The court held that the intent require-
ment was therefore met for the slayer statute to apply,
and the husband was not able to collect benefits.

Discussion

Criminal law in the United States presumes that
individuals know the law and have free will. The
abilities to know and to choose (a person’s cognitive
and volitional capacities) are historic premises of
criminal responsibility. Central to these assumptions
is the idea that the threat of punishment will influ-
ence behavior. If people know they will be punished
for breaking the law, they will decide not to break the
law. In turn, retributivists believe that individuals
elect to commit crimes and therefore deserve to be
penalized. There are very few instances in which
criminal law doctrine condones cognitive or voli-
tional failure as an excuse for the crime. Such in-
stances include duress and legal insanity, both of
which require demanding demonstrations.

Legally defined insanity is considered an excuse for
the commission of the crime. In the United States,
there are two primary standards for the insanity de-
fense used by various jurisdictions: the M’Naughten
test and the American Law Institute (ALI) test.26

These tests presume that the individual has a mental
illness that is beyond his control; that the illness in-
terferes with important psychological functions; and
that such impaired functioning affects the individu-
al’s understanding and conduct. With either test, a

legally insane person is not responsible for the crime
committed.

The insanity defense serves to protect individuals
who, due to a mental illness, are unable to compre-
hend the illegality of their conduct or to obey the law.
Supporters of the defense suggest that it is cruel and
pointless to punish such individuals. However, the
defense remains controversial. Insanity defense cases
are commonly raised to high-profile status in the
media. Insanity acquittals have been known to incite
public outrage and movement for reform, as the in-
sanity defense leaves crimes without accountable
perpetrators.

It is against this backdrop that the application of
the slayer rule to individuals found not guilty by
reason of insanity forces difficult policy choices. If
one argues that the main purpose of the slayer statute
is to deter killing for financial benefit, it might follow
that a slayer statute should require the motivation of
economic gain from the killing, which no slayer stat-
ute currently does.

If an individual is incapable of realizing that he
could benefit from his victim’s estate, how will the
slayer statute prevent the killing? A person who kills
while legally insane is not able to make rational as-
sessment of the results, if any, that his acts will have
on any benefits that may result from the killing. This
is the rationale for the person’s not being convicted
criminally, as punishment will not deter or correct
the behavior. Strikingly, in Kissinger, the initial mo-
tion for the insanity acquittal was a joint motion by
both the defense and the state, and the court made
specific findings that Mr. Hoge could neither appre-
ciate the nature and quality of his act nor perceive the
difference between right and wrong with respect to
his actions. Mr. Hoge had Capgras syndrome and
did not believe that the person he was killing was his
mother. Of clinical-legal significance, the association
of Capgras syndrome with physically violent behav-
ior directed toward others—especially geographi-
cally proximate family members—suggests that Mr.
Hoge’s situation may not be rare.27–31

It is also interesting to recall that financial benefits
became an issue in Kissinger only because his moth-
er’s estate filed a lawsuit against Mr. Hoge’s treat-
ment facility, arguing at that time that he had not
been treated properly for his severe mental illness.
The lawsuit laid the responsibility on the mental
health agency that should have been supervising Mr.
Hoge. He had not killed to benefit financially. Also,
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his mother was familiar with his chronic mental ill-
ness. It is not unreasonable to conclude that she
would have wanted him to have the benefits to facil-
itate his treatment and care.

Yet, there are competing policies for limiting any
financial recovery to insane killers as the result of
their acts. Estate law has been devised to honor the
intent of the decedent. The law is likely to assume
that in most cases a victim of a homicide would not
intend his or her killer to benefit from the killing. In
civil legal suits, private parties litigate over the same
interests. Should an insane killer be granted benefits
under his or her victim’s estate, it prevents another
(most likely innocent) party from collecting that
share of the estate. Some might also argue as a matter
of public policy that the state should establish regu-
lations for transfer of assets to individuals who may
lack the mental ability to manage them.

The complexity of these cases and competing pol-
icy influences have resulted in jurisdictions formulat-
ing and applying differing standards to those individ-
uals who are found not guilty by reason of insanity in
the setting of slayer statutes. Not only are there vari-
ations by state, but those states that have case-by-case
intent analyses, such as the willful analysis in Kiss-
inger,2 are bound to have differing results, depending
on the discretion of the court. The ruling in Kissinger
notes that “not every homicide committed by the
criminally insane is willful and deliberate” (Ref. 2, p
671). In holding that Mr. Hoge willfully killed his
victims, the court relied heavily on his prior stipula-
tion in the criminal proceeding that his actions were
intentional and premeditated. This fact underlies the
importance of the specific trial court proceedings, as
defendants could make stipulations of fact without
knowledge of future legal proceedings, or even the
possibility of collecting as a beneficiary, as exempli-
fied by Mr. Hoge.

References
1. Wash. Rev. Code § 11.84.020 (1955)
2. In re Estate of Kissinger, 206 P.3d 665 (Wash. 2009)
3. In re Estate of Kissinger, 173 P.3d 956 (Wash. Ct. App. 2007)
4. Wash. Rev. Code § 9A.12.010 (1975)
5. M‘Naghten’s Case, 101 Cl. & F. 200, 8 Eng. Rep. 718 (H.L. 1843)
6. Mutual Life Ins. Co. v. Armstrong, 117 U.S. 591 (1886)
7. Riggs v. Palmer, 22 N.E. 188 (N.Y. 1889)
8. Blackwell GC: Comment: Property: creating a slayer statute Okla-

homans can live with. Okla L Rev 57:143–81, 2004
9. Wade JW: Acquisition of property by willfully killing another: a

statutory solution. Harv L Rev 49:715–55, 1936
10. Unif. Probate Code § 2-893 (2006)
11. Wash. Rev. Code § 11.84.010 (1955)
12. In re Tyler’s Estate, 250 P. 456 (Wash. 1926)
13. Gose JG, Hawley JW: Probate Legislation enacted by the 1955 ses-

sion of the Washington Legislature. Wash L Rev 31:22–38, 1956
14. In re Duncan’s Estates, 246 P.2d 445 (Wash. 1952)
15. Wash. Rev. Code § 11.84 (1955)
16. New York Life Ins. Co. v. Jones, 541 P.2d 989 (Wash. 1975)
17. De Zotell v. Mutual Life Ins. Co., 245 N.W. 58 (S.D. 1932)
18. Ind. Code § 29-1-2-12.1 (2009)
19. Turner v. Estate of Turner, 454 N.E.2d 1247 (Ind. Ct. App.

1983)
20. Ford v. Ford, 512 A.2d 389 (Md. 1986)
21. Restatement of the Law of Restitution: Quasi Contracts and Con-

structive Trusts, as Adopted and Promulgated by the American
Law Institute at Washington, D.C., May 8, 1936. St. Paul: Amer-
ican Law Institute Publishers, 1937–1988

22. In re Estate of Artz v. Artz, 487 A.2d 1294 (N.J. Super. Ct. App.
Div. 1985)

23. In re Estates of Ladd, 153 Cal. Rptr. 888 (Cal. Ct. App. 1979)
24. Restatement of Restitution, § 187 (1936)
25. United States v. Kwasniewski, 91 F. Supp. 847 (E.D. Mich. 1950)
26. Model Penal Code § 4.01 (1985)
27. Silva JA, Leong GB, Weinstock R, et al: Capgras syndrome and

dangerousness. Bull Am Acad Psychiatry Law 17:5–14, 1989
28. Silva JA, Leong GB, Weinstock R: The dangerousness of persons

with misidentification syndromes. Bull Am Acad Psychiatry Law
20:77–86, 1992

29. Silva JA, Leong GB, Weinstock R, et al: Delusional misidentifi-
cation syndromes and dangerousness. Psychopathology 27:215–
19, 1994

30. Silva JA, Harry BE, Leong GB, et al: Dangerous delusional mis-
identification and homicide. J Forensic Sci 41:641–4, 1996

31. Silva JA, Leong GB, Weinstock R: Misidentification syndromes,
aggression and forensic issues, in Explorations in Criminal Psy-
chopathology: Clinical Syndromes with Forensic Implications (ed
2). Edited by Schlesinger LB. Springfield, IL: Charles. C Thomas,
2007, pp 114–32

The Slayer Statute and Insanity

262 The Journal of the American Academy of Psychiatry and the Law


