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As the total number of persons held within the U.S. immigration detention system has grown, the number of
detained persons with severe mental illnesses has grown correspondingly. Reports issued by the government, legal
and human rights advocates, and the media have brought to light a problematic and growing detention system with
pervasive legal and mental health care disparities. Described are the structure and funding of the U.S. immigration
detention system, the legal state of affairs for immigration detainees with mental illnesses, and what is known about
the present system of mental health care within the U.S. immigration detention system. Attention is given to the
paucity of legal protections for immigration detainees with severe mental illnesses, such as no right to appointed
legal counsel and no requirement for mental competence before undergoing deportation proceedings. A case
example and discussion of potential alternatives to detention highlight the need for wide-ranging reform.
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Immigration law, due process, and access to care for
immigration detainees are new and rapidly evolving
areas for both forensic and correctional psychiatry.
Little has been reported in the literature on this sub-
ject. The following article is the first to review the
unique public health and legal problems that arise
when a person with a severe mental illness is detained
within the U.S. immigration system. Emerging stan-
dard of care and human rights concerns implicated
by this topic require diligent scrutiny from a forensic,
legal, and advocacy perspective and make this an im-
portant area for increased awareness among forensic
psychiatrists.

A Rapidly Growing System

U.S. Immigration Detention is expanding at such
a pace that Immigration and Customs Enforcement
(ICE) and the U.S. Department of Justice have so-
licited thousands of beds in commercial facilities to
accommodate the increasing number of detainees.1–3

The enacted budget for fiscal year 2010 is $2.55
billion for ICE Detention and Removal Operations.4

The U.S. Department of Health and Human Ser-
vices, Office of Inspector General, which audits ICE
activities related to detainee health and welfare, has
issued two reports in the past three years calling for
improvement of oversight at facilities housing immi-
gration detainees to ensure adherence to standards of
medical and mental health care.5,6 The most recent
report released by Dr. Dora Schriro, former Director
of the ICE Office of Detention Policy and Planning,
describes a costly, punitive immigration detention
system that is growing despite management and
monitoring flaws and failures to maintain adequate
detainee health and safety.7 In large part because of
highly publicized detainee deaths, detention health
standards have become a persistent topic in the me-
dia, and human rights organizations are beginning to
make recommendations to close the gap between de-
tainee health needs and the services actually pro-
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vided. The Obama administration has pledged more
oversight and accountability of the immigration de-
tention system, including plans to overhaul health
and mental health care provision.7,8

Publicly available government reports of demo-
graphic data on immigrants within the U.S. immi-
gration detention system are limited, although aggre-
gate numbers are published by the government
annually. What is clear is that the detention popula-
tion is growing rapidly. The growth is due in part to
the passage of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, which vastly
increased the number of crimes for which nonciti-
zens could be removed and expanded the categories
of persons subject to mandatory detention.9 Since
1994, the immigration detention system has ex-
panded sixfold, from 6,785 beds per night to
33,400.10 During fiscal year 2008, ICE detained a
record 378,582 persons, representing a 60 percent
increase from 2005.11 The Detention Watch Net-
work projects that by 2010, the U.S. government will
hold in excess of 440,000 people in immigration cus-
tody, more than triple the number of people in de-
tention just 10 years ago, in a network of over 400
facilities, and at an annual cost of more than $1.7
billion.12

The United States immigration detention system
is civil and subjects immigrants to detention for the
primary purpose of preventing their absconding
from civil deportation proceedings, not to punish or
rehabilitate.7,13 Its function stands in contrast to the
criminal justice system, which utilizes detention and
incarceration, not only to prevent flight during the
pendency of the criminal process, but also to punish
and rehabilitate those convicted of crimes. The gov-
ernment’s most recent reports indicate that 11 per-
cent of immigration detainees had committed vio-
lent crimes and that the majority of the population is
characterized as “low custody” with a low propensity
for violence.7 Immigrants are detained in many dif-
ferent types of settings, with varying access to medi-
cal and psychiatric care, under the purview of U.S.
Immigration and Customs Enforcement. ICE re-
ported an average detention stay of 30.49 days in
fiscal year 200814; however, according to a 2003
study, asylum seekers who were eventually granted
asylum spent an average of 10 months in detention
with the longest reported period being 3.5 years.15

Those immigrants who seek to appeal an immigra-
tion judge’s order of deportation also typically spend

much longer periods in custody. There is also growing
evidence that immigration detainees with mental ill-
nesses are likely to experience prolonged detention.16

ICE reports that in fiscal year 2008, it performed
29,423 mental health interventions17 and managed a
daily population of between 1,350 to 2,160 detainees
with serious mental illnesses18 (based on ICE popu-
lation data, this represents approximately 4%–7% of
detainees), but in confidential memos, officials esti-
mate that about 15 percent are mentally ill,19 a per-
centage resembling that of U.S. prison inmates, of
whom 15 to 24 percent are estimated to have a severe
mental illness.20,21 There has been much controversy
about preventable deaths and the accurate reporting
of those deaths within the U.S. immigration deten-
tion system. The New York Times obtained and pub-
lished the government’s unofficial roster of detainee
deaths from 2003 to 2008, showing that 13.5 per-
cent were ruled suicides.22 In a similar report, The
New York Times reported that ICE’s Office of Pro-
fessional Responsibility found that ICE officials ob-
scured facts of detainee suicides to appear less culpa-
ble.23 ICE reviewers have called for welfare checks,
key and tool control, noninvasive searches, and a
viable suicide prevention program.7

Lack of Due Process for Detained Persons
With Mental Illnesses

Deportation proceedings are civil legal proceed-
ings that are adversarial in nature. Immigration
judges preside over the proceedings. A trained ICE
attorney leads the legal efforts to deport the person
who has been placed in deportation proceedings. In a
typical immigration case, the ICE attorney will lay
out the legal reasons that the person in proceedings
should be deported. The person is then given a
chance to respond with the legal reasons that he or
she should not be deported. After both cases have
been presented, the immigration judge issues a
decision.

The United States Supreme Court has affirmed
that people in deportation proceedings are entitled to
due process and basic fairness.24 In Bridges v.
Wixon,25 the Court recognized that due process plays
an especially vital role in deportation proceedings
because of the fundamental interests at stake:

. . .[T]hough deportation is not technically a criminal pro-
ceeding, it visits a great hardship on the individual and
deprives him of the right to stay and live and work in this
land of freedom. That deportation is a penalty—at times a
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most serious one—cannot be doubted. Meticulous care
must be exercised lest the procedure by which he is deprived
of that liberty not meet the essential standards of fairness
[Ref. 25, p 154].

In Ng Fung Ho v. White, the Court also acknowl-
edged that deportation can result “in loss of both
property and life, or of all that makes life worth liv-
ing” (Ref. 26, p 284) and in Fong Haw Tan v. Phelan,
the Court noted that deportation “is . . . at times the
equivalent of banishment or exile” (Ref. 27, p 10).

Because of the interests at stake in deportation
proceedings, immigration law contains protections
available to all persons in removal proceedings. Pri-
mary among these protections is the right to an at-
torney. According to 8 U.S.C. §1362, a person in
deportation proceedings has “the privilege of being
represented. . .by counsel”; however, the right is lim-
ited, because such representation must be “at no ex-
pense to the Government.” Stated differently, if a
person in deportation proceedings cannot afford an
attorney, he must proceed pro se, even though immi-
gration law and deportation proceedings have been
described as “complicated”28 and “labyrinthine”29 to
the extent that pro se litigants are unlikely to know
the law well enough to avoid deportation.30

The practical result is that most people in depor-
tation proceedings proceed pro se because they are
unable to afford legal assistance. According to statis-
tics from the Executive Office of Immigration Re-
view (EOIR), the percentage of unrepresented immi-
grants for fiscal years (FYs) 2004 to 2008 ranged
from 55 to 65 percent.31 Those percentages are
much higher for detained individuals according to
advocacy groups, which have reported that 84 to 90
percent of detainees go without counsel.32,33

This situation has been described as an “immigra-
tion representation crisis”34 and is troubling not just
to the legal community, but to the U.S. Department
of Justice itself, which has called on immigration
judges “to ensure that [individuals appearing pro se]
understand the nature of the proceedings, as well as
their rights and responsibilities [and] take extra care
and spend additional time explaining this informa-
tion” (Ref. 31, p G1).

The widespread concern about the lack of due
process and basic fairness for unrepresented people in
removal proceedings is heightened where those peo-
ple have mental illnesses. Although persons with se-
vere mental illnesses, especially those unrepresented
by counsel, often face greater difficulties throughout

the legal process, there are few regulations that safe-
guard their guarantee of due process under the Con-
stitution. There is anecdotal evidence that people
with mental illnesses, and in particular those who are
detained and without community support, have re-
duced capacity to obtain counsel and are therefore
especially likely to proceed pro se.35

Moreover, existing immigration laws and regula-
tions do not adequately address what additional pro-
cedures or protections must be provided to ensure
that those people in deportation proceedings who are
unrepresented by counsel and who have mental ill-
nesses are afforded due process and basic fairness.35

These regulations are narrow in scope and do not
address the broader question of what overall legal
framework is necessary to ensure due process and
basic fairness to the mentally incompetent and un-
represented person in deportation proceedings.

Advocates have pointed to the paucity of guide-
lines and the lack of an overall legal framework for
protecting the rights of those with mental illness as a
cause of inconsistent immigration court practices in
which uncertain immigration judges sometimes pro-
ceed without addressing a detainee’s mental illness or
repeatedly reset deportation hearings while the indi-
vidual remains in prolonged detention.35 Indeed,
immigration judges are challenged to provide funda-
mental fairness to potentially incompetent individu-
als despite limited guidance, sparse precedent case
law, and a lack of issued policy memoranda.36 Both
administrative and judicial efficiency for the U.S.
Department of Justice could be gained by confront-
ing the problem, which leads to procedural errors
and protracted litigation37 and presumably increases
detention and health care costs.

In marked contrast with criminal proceedings,
where a criminal defendant must be mentally com-
petent to be subjected to the criminal process, even
when represented by counsel, U.S. immigration au-
thorities have taken the legal position that deporta-
tion proceedings may be conducted against a person
who is unrepresented by counsel and mentally in-
competent.38 “Trial competence” does not yet exist
conceptually under American immigration law. Al-
though this has been identified as a growing problem
for detainees with mental illness,39 the EOIR has
confirmed that although a respondent is determined
to be incompetent in immigration court, there is no
rule that an attorney be appointed.39
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Although the U.S. Supreme Court has yet to rule
on the issue, a few courts have held that mentally
incompetent persons can be deported. In Nee Hao
Wong v. INS,40 the Ninth Circuit Court determined
that due process was not violated when a litigant with
an attorney was found incompetent because the pro-
ceedings were civil and not criminal. In Jaadan v.
Gonzales,41 the Sixth Circuit Court ruled that Mr.
Jaadan did not have a right to a competency hearing
and that a determination of mental incompetence
did not preclude deportation; he was subsequently
deported.41 In Mohamed v. Gonzales,42 the Eighth
Circuit Court determined that the lack of a compe-
tency hearing was not an abuse of discretion and did
not violate Mr. Mohamed’s right to procedural due
process.

There is an apparent conflict between these cases,
which suggest that a mentally incompetent person
can be deported consistent with due process in some
situations and the U.S. Supreme Court’s definitive
holding that people in removal proceedings must be
provided with due process and basic fairness. There is
also an apparent conflict between these cases and
Section 240(b)(3)of the Immigration and National-
ity Act. Although the meaning of this section remains
unclear and largely unaddressed by case law, the sec-
tion seems to expressly protect the rights of those
who are mentally incompetent in deportation pro-
ceedings in that it instructs the Attorney General to
“prescribe safeguards to protect the rights and privi-
leges” of respondents who are not “present” by rea-
son of mental incompetence. Clarification of what
Section 240(b)(3) actually requires of immigration
authorities in terms of increased protections would
be likely to increase fairness and prevent the delays,
errors, and expenses caused by the status quo.

For people in deportation proceedings who are
mentally ill and without counsel, the greater likeli-
hood of pro se status, the lack of an adequate legal
framework to ensure basic fairness, and the unsettled
state of the law have sometimes resulted in gross mis-
carriages of justice, such as when people who are
actually U.S. citizens have been deported.43

There are signs that efforts at reform are afoot.
Advocates have urged the appointment of counsel for
all people with mental illnesses who are in deporta-
tion proceedings and have also suggested appoint-
ment of a guardian ad litem for those found mentally
incompetent.35 The appointment of a guardian is
not unprecedented in removal proceedings,44 and if a

family member of the litigant is not available, “pub-
lic” guardians could be assigned by the EOIR. More-
over, in February of 2009, the U.S. House of Repre-
sentatives passed a bill encouraging the EOIR “to
work with experts and interested parties in develop-
ing standards and materials for immigration judges
to use in conducting competency evaluations of per-
sons appearing before the courts” (Ref. 36, p 2).
However, it is apparent that much work remains be-
fore due process and basic fairness are guaranteed to
all people in deportation proceedings, especially to
those with mental illnesses.

A Broken System of Care for Detainees
With Mental Illness

The provision of health care, including mental
health care, for persons in ICE custody is directed by
the Division of Immigration Health Services
(DIHS), which also sets medical polices and reim-
bursement guidelines.45 DIHS procedures, and ICE
standards as a whole, do not constitute formal federal
administrative regulations and thus do not carry the
force of law.46,47 In July 2009, the Obama adminis-
tration affirmed Bush-era ICE policy by refusing to
codify detention standards in a federal regulation.48

As a consequence, when an individual detention cen-
ter, or ICE as an agency, fails to provide adequate
care for detainees, accountability is limited. More-
over, the current ICE medical care standards do not
require accreditation by the National Commission on
Correctional Health Care (NCCHC) or the Joint
Commission (formerly the Joint Commission on Ac-
creditation of Health Care Organizations; JCAHO).49

Detainees are often held in facilities designed for
criminal offenders because the industry of immigrant
detention is mostly an expansion of existing correc-
tions infrastructure.46 The most common detention
venues (350 facilities holding over 50% of all detain-
ees) are state prisons and local jails that ICE pays to
house immigrants through Intergovernmental Ser-
vice Agreements.1 ICE also houses immigrants in
for-profit prisons known as Contract Detention Fa-
cilities, in its own Service Processing Centers, in the
federal Bureau of Prisons system, in shelters for mi-
nors run by the Office of Refugee Resettlement, and
in other less restrictive facilities like medical centers,
shelters, and hotels.50

Most immigrants held in detention have no crim-
inal record,51 yet advocates have argued that they
receive health care of lower quality than do crimi-
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nally incarcerated persons in the United States.12

Several stories in the media of detainees suffering and
dying because of delayed or denied medical and men-
tal health care have emerged amid a mounting cri-
tique of the ICE detention medical system as a
whole.46,52,53 In addition to reports from the media,
Congressional hearings, United Nations Reports,
lawsuits, and nongovernmental organization reports
have unearthed instances of facilities’ ignoring sick-
call requests, poor monitoring of persons at risk of
suicide, not delivering medication, losing medical
records, failing to provide translation services, im-
peding access to specialist care, and denying needed
treatment.46,54–58

Medicolegal experts question whether ICE’s in-
formation systems (particularly ENFORCE, their
electronic record-keeping system) contain sufficient
data to allow compliance with existing detention
standards or with potential new standards created as
part of the proposed detention system transforma-
tion.49 For example, ICE standards require that de-
tainees, their families and their attorneys be notified
of imminent transfers and that official health records
accompany transferred detainees, but the OIG has
reported noncompliance with this rule, citing elec-
tronic record shortcomings and staff failures to prop-
erly fill out notification forms for 143 of the 144
transfers tested.59

There have been reports of noncitizens with severe
mental illnesses being transferred and held for pro-
longed periods without contact with family and
counsel in privately contracted psychiatric hospi-
tals.60,61 Standards of care and patient’s rights within
these facilities appear to vary widely, often failing to
meet applicable state laws as well as ICE’s own de-
tention standards.59 For example, one hospital
shackled immigration detainees to beds 24 hours a
day, kept them in virtual isolation, denied them op-
portunities for exercise, socialization, group therapy,
phone calls, visitors, watching television, or using the
telephone.60 Disability rights attorneys in California
issued a demand letter to the aforementioned hospi-
tal, which halted its acceptance of ICE detainees as
patients.62

Case Example

A 47-year-old Latino male with schizoaffective
disorder and alcohol dementia, held in a privately
contracted detention facility in California, entered
the United States at the age of 17 and gained lawful

permanent resident status. He was put into deporta-
tion proceedings following criminal convictions that
occurred principally as a result of his untreated men-
tal illness. The severity of his symptoms often re-
quired a high level of care; thus, he was held largely in
a patchwork of psychiatric hospitals all over the
United States. These hospitalizations lasted for over
two years, during which time he was held incognito,
without a hearing and without access to counsel or
family. Finally able to contact his family, he gained
legal representation. After a psychiatric evaluation
and with the help of his attorney, he was found to be
incompetent to undergo deportation proceedings by
an immigration judge who was concerned about the
unfairness of the man’s situation and who made the
ruling in the absence of clear law. At the urging of the
defendant’s counsel, the immigration judge also ap-
pointed a guardian ad litem and granted the defen-
dant’s release on bond, which would have allowed
him to receive community psychiatric treatment
during the pendency of his deportation proceedings.
The ICE attorney, however, opposed the granting of
bond, arguing that the man’s mental illness made
him dangerous, and appealed the immigration
judge’s decision to the Board of Immigration Appeal,
which reversed the immigration judge. At this writ-
ing, the man remains in immigration custody, over
five years after first being placed into immigration
detention.

Alternatives to Detention

Persons with severe mental illness in the U.S. im-
migration detention system are similar to those
within U.S. jails and prisons, in that they too have
been affected by the profound paradigm shift over
the past few decades from hospitalization to incarcer-
ation.63 Indeed, the concept of therapeutic jurispru-
dence, which emphasizes that the law should be used
to promote the mental and physical well-being of the
people it affects,64 should afford one plausible rem-
edy, which is not to detain persons with severe men-
tal illnesses at all.

To meet the challenges of this growing public
health and human rights problem outside of the de-
tention system, there should be forms of available
community treatment, including assisted outpatient
treatment and hospitalization, as alternatives. Even
ICE concedes that many immigrants should be in
facilities less restrictive than jails and prisons8 and
that alternatives to detention, such as conditional
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release, reporting requirements, bond, or financial
deposits, appear to be the way forward.65

Alternative programs have already been champi-
oned by ICE and others as providing a cost-effective,
humane alternative to detention.66 ICE estimates
that its three alternative programs cost far less than
hard detention and enjoy relatively high rates of suc-
cess.67 In 2004, ICE implemented its Intensive Su-
pervision Appearance Program which uses electronic
monitoring devices (ankle bracelets), check-in by
telephone, home visits, and restrictions on move-
ment to make sure that an individual complies with
his or her conditions of release and shows up for
immigration court proceedings.57

The ICE fiscal year 2010 enacted budget includes
$69.9 million for alternatives to detention.68 These
programs might be better characterized as “construc-
tive custody” whereby noncitizens can receive ser-
vices, including greater access to health and mental
health services, before or upon adjudication, that
avoid inappropriate detention or deportation. If this
were to occur, the potential savings to the govern-
ment and benefits to individuals with severe mental
illnesses would be immense.

Conclusions

The fate of immigration detainees with severe
mental illnesses in the U.S. immigration detention
system has far-reaching public health and legal im-
plications. It is also a rapidly changing and evolving
area for the field of forensic and correctional psychi-
atry. Forensic psychiatrists will be increasingly called
on to give opinions on cases involving mentally ill
immigration detainees and provide expertise for im-
migration detention reform efforts. This topic,
which presently receives little or no attention in fo-
rensic psychiatry training programs nationally, is im-
portant to teach to fellows who are more likely than
ever to encounter ICE detainees and immigrants in
deportation proceedings during their careers. Foren-
sic psychiatrists are poised to provide scholarly work,
including research and analysis, as well as increased
oversight, to ensure quality of care for detained im-
migrants with mental illnesses.
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