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Throwing the Baby Out With the Bath
Water: Is It Time for Clinical Judgment to
Supplement Actuarial Risk Assessment?

Brian R. Abbott, PhD

The assessment of the potential for sexual violence is one of three prongs that must be met to satisfy the
requirements for civil confinement of dangerous sex offenders in the 21 U.S. jurisdictions that have these laws. In
a recent issue of The Journal, Sreenivasan et al. argued that, because of a host of methodological problems, actuarial
risk assessment methods in general and the Static-99 and its progeny in particular are insufficient for accurate
assessment of risk for dangerous sex offenders. They propose using a combination of clinical judgment with
actuarial science as a solution. This analysis and review of Sreenivasan et al. reveals and corrects flaws in the
arguments they employed to support their position and shows how the combination of actuarial science with
clinical judgment is more error prone than the actuarial approach only, and cannot be forensically defended in
court. Recommendations on reporting Static-99R data in expert testimony are provided, taking into account the

limitations of the instrument.
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In an article recently published in 7he Journal,
Sreenivasan and colleagues' wrote about the limita-
tions of sexual recidivism actuarial risk instruments
in assessing the dangerousness criterion under sexu-
ally violent predator or sexually dangerous person
(SVP/SDP) civil confinement laws, in particular fo-
cusing on the Static-99 and Static-99R. They dis-
cussed some important points about the limitations
of the Static-99 and its current revision, the Static-
99R, when deployed in forensic practice. Based on
these limitations, they argued that other risk-relevant
clinical factors should be considered along with the
results of actuarial risk assessment tools, in render-
ing a comprehensive risk assessment. This commen-
tary will show that the very arguments Sreenivasan
et al. propounded for combining actuarial science
with clinical judgment actually lead to different
conclusions.

The first section of the commentary presents var-
ious arguments of Sreenivasan ez al. that are in fact
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misrepresentations of the literature related to the
Static-99 and Static-99R. The response then ad-
dresses the legitimate arguments that Sreenivasan ez
al. present but shows how the limitations they assert
as supporting the use of a combination of actuarial
science and clinical judgment are in fact the major
strengths of actuarial instruments that provide guid-
ance to clinicians in their proper application and in-
terpretation. The commentary concludes by discuss-
ing some suggestions for the application of the Static-
99R and the possible role of empirically validated
methods of combining actuarial risk assessment with
other risk-relevant factors external to the actuarial
instrument.

Misrepresentations

Sreenivasan e 4l." argue that the score-wise recid-
ivism estimates obtained with the three versions of
the Static-997~* and the 2006 age data published by
Hanson’ could be applied to individuals being as-
sessed under SVP/SDP statutes. There is no justifi-
cation for a forensic evaluator to apply the wide array
of risk estimates, as suggested by Sreenivasan ez 4.
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With the unveiling of each successive iteration of the
Static-99, including the revised version (Static-99R),
the developers instructed end users to employ the
revised sexual recidivism experience tables over the
previous version.>* The Static-99R developers have
provided age-graded, score-wise risk estimates that
can be used® in place of the 2006 age-adjusted risk
estimates. The age of the individual who is being
assessed should be considered in the clinician’s deci-
sion to use the 5- or 10-year recidivism estimates.
Published literature documenting the risk-mitigat-
ing effect of advancing age” and the age analysis con-
ducted by the developers of the Static-99R® suggest
that a reasonable rule of thumb would be to use the
5-year recidivism rate for SVPs/SDPs who are age 40
or older. The 10-year risk Static-99R risk estimates
would overpredict sexual recidivism risk for individ-
uals age 40 or older, as these data reflect rising recid-
ivism risk in an age group showing declining risk.
Given the importance of advancing age as a risk-
mitigating factor,”'® clinicians should report and
testify about the Static-99R age-adjusted and unad-
justed recidivism rates and make it clear to triers of
fact that actuarial risk estimates do not reflect the
recidivism risk of the individual who is being
assessed. !

A second area of criticism leveled by Sreenivasan ez
al. is that the experience tables contained in the sec-
ond and third iterations of the Static-99 (2008 and
Static-99R) may be defective because the developers
relied on unpublished studies. This possibility would
be a legitimate concern if the Static-99 developers
had relied on data contained only in the unpublished
papers. They did not, however. They acquired and
reanalyzed the raw data from each of the published
and unpublished studies, from which they calculated
the sexual recidivism data provided in the Static-99
and Static-99R experience tables.'” Since it is rare for
peer reviewers to examine raw data sets when consid-
ering manuscripts submitted for publication, the
criticism about the use of unpublished papers lacks
merit. On the other hand, it is incumbent on the
Static-99R developers to report clearly on the meth-
odology leading to the development and implemen-
tation of the Static-99R experience tables in a man-
uscript that is subject to peer review and publication.

Sreenivasan ez al. make valid remarks about sam-
ple representativeness, which will be discussed later.
Briefly, however, they make two misrepresentations

regarding the Static-99R Preselected High Risk

Group. They describe this group as comprising sex
offenders who were referred to forensic psychiatric
hospitals and characterize one of the samples from
Bridgewater, Massachusetts, as consisting of insanity
acquittees. Both characterizations are incorrect. The
Preselected High Risk Group comprises sex offend-
ers from high—security forensic hospitals and prisons
in Canada.'® The Bridgewater sample comprises sex
offenders who were sent to that facility for consider-
ation as sexually dangerous persons (SDPs)'? under a
version of the civil confinement law in Massachusetts
that was repealed in 1990.'* An unknown propor-
tion were committed as SDPs, while the remaining
offenders were returned to prison to serve their crim-
inal sentences. This distinction in the Bridgewater
sample is important because those offenders who
were found not to be SDPs and who were returned to
prison to complete their sentences may be more ap-
propriately classified in one of the other Static-99R
reference groups (e.g., Routine Corrections or Pre-
selected Treatment). Such criterion contamination
diminishes the validity of the risk data from the Pre-
selected High Risk Group when trying to apply it
to other groups of sex offenders, including SVP/SDP
populations.

Sreenivasan ez al. discuss the differences in calcu-
lating sexual recidivism estimates by logistic regres-
sion versus survival analysis. They seem to imply that
the Static-99R developers’ instructions to use the lo-
gistic regression estimates may be faulty because the
survival analysis method is superior, although they
fail to illustrate whether this is actually true when
applied to the Static-99 and Static-99R. Rather than
get into a lengthy discussion about the mechanics of
logistic regression analysis and survival analysis, it is
easier to test the assertion of Sreenivasan er al. by
using both methods of calculation to examine the
Static-99R experience tables that report the recidi-
vism rates. Inspection of these experience tables'
reveals the fallacy of the authors’ argument. Each
score-wise logistic regression estimate contained in
the experience tables includes a 95 percent confi-
dence interval. If a score-wise risk estimate deter-
mined by survival analysis falls outside the 95 percent
confidence interval for the corresponding logistic re-
gression estimate, then it might be concluded that
the difference between the two methods of calcula-
tion is meaningful. With rare exception, the score-
wise risk estimates based on survival analysis fall
within the 95 percent confidence interval for the lo-
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gistic regression estimates, and the two estimates
therefore do not differ significantly. The Preselected
High Risk Group score-wise risk estimates at the
10-year follow-up reflect the least congruence be-
tween the two statistical methods. In this situation,
the logistic regression data reflect higher sexual recid-
ivism estimates than do the results of the survival
analyses.

Finally, Sreenivasan ez a/. fault the developers of
the Static-99 and Static-99R for implying that the
score-wise risk estimates were stable across popula-
tions, when in fact they were not. The basis of this
criticism seems to lie in a misunderstanding of the
metric used to assess predictive accuracy. The au-
thors appear to conflate the effect size known as the
receiver operating characteristics area under the
curve (AUC) as a metric to assess the stability of
score-wise risk estimates across populations. The
AUC is a rough measure of predictive accuracy that
indicates the extent to which the Static-99 or Static-
99R separates recidivists from nonrecidivists at each
score. The AUC is not a measure of predictive accu-
racy of risk estimates but rather plots the true- and
false-positive rates at each score on the actuarial mea-
sure. Moreover, the AUC found for a specific sample
to which the Static-99 or Static-99R has been applied
is usually not generalizable to other populations.'”

Clinicians familiar with the peer-reviewed pub-
lished literature became aware of the instability of the
Static-99 score-wise risk estimates as early as 2004,
when Doren'® published data comparing Static-99
risk estimates across populations. I discussed the vari-
ability in Static-99 score-wise risk estimates across
populations in a paper that was published in 2009."
Also in 2006, Mossman'® described how sexual re-
cidivism score-wise risk estimates are determined en-
tirely by the base rate of sexual recidivism and the
distribution of score-wise likelihood ratios by the ac-
tuarial instrument in a particular population of sex
offenders. When applying these principles to Do-
ren’s results, Mossman found greater instability in
the Static-99 score-wise risk estimates across samples
than Doren reported. Mossman’s work was validated
in a mathematical proof published by Donaldson
and Wollert'” in 2008. As cited by Sreenivasan et al.,
there was a significant lapse of time before the Stat-
ic-99 experience tables reflected reductions in recid-
ivism risk as a function of lower base rates. This cir-
cumstance, however, does not relieve the end users
who employ the Static-99 of the responsibility of

considering and applying currently available base
rate information when interpreting Static-99 score-
wise risk estimates that are based on substantially
different base rates than those found in local popu-
lations of sex offenders.*® This topic is discussed in
the conclusion section.

Analysis of the Legitimate Criticisms

In the end, Sreenivasan ez al. cite two legitimate
criticisms about the methods used to develop and
validate the Static-99 and Static-99R: sample repre-
sentativeness and uniform measurement of outcome.
This section briefly comments on these two argu-
ments and then addresses whether these deficiencies
justify combining clinical judgment with actuarial
science.

As Sreenivasan et al. note, the Static-99 (2008 ver-
sion) and the Static-99R combine recidivism data
representing arrests and convictions. This artifact is
a result of the various raw data sets that the Static-
99/-99R developers collected when the original re-
searchers decided on the definition of the recidivism
criterion. Using data provided by Helmus (Table
D-1; Ref. 12, p 160), I calculated that 60 percent of
the recidivism estimates are based on convictions for
sexual offenses and the remaining proportion on
charges. Clearly, this result presents a problem re-
lated to the interpretation of the risk estimates and
raises the question of the extent to which data based
on convictions may underestimate the true propor-
tion of sexual recidivism. It is generally accepted in
the field that recidivism data based on convictions
underestimate the true sexual recidivism rate. Solv-
ing this problem and arriving at a way to estimate the
true recidivism rate is complicated and beyond the
scope of this response. Interested readers are referred
to Wollert?! for a detailed discussion. Nonetheless,
this deficiency does not justify combining actuarial
science with clinical judgment, nor would this
method solve this problem. Rather, clinicians must
state in written reports and oral testimony the limi-
tations of using Static-99R risk estimates, in that
they are based on a combination of charges and
convictions.

Sample representativeness is a serious concern
with the Static-99 and Static-99R. I authored a crit-
ical analysis of the 2008 version of the Static-99,'”
which, among many topics, explained how the lack
of sample representativeness was a significant threat
to the validity of the Static-99 risk estimates when
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applied to other groups representing individuals who
were being assessed. In the analysis of the data un-
derlying the Static-99R, Helmus'? reported that she
took into account many of the criticisms that I raised
regarding sample representativeness. This exchange
in part led the Static-99R developers to employ data
analysis methods to control for threats related to
sample representativeness that ultimately resulted in
the conception of the four-reference-group model
(Routine Corrections, Nonroutine Corrections, Pre-
selected Treatment, and Preselected High Risk).

This model, used for the interpretation of Static-
99R score-wise risk estimates, is of questionable va-
lidity and reliability, but for reasons different from
those pointed out by Sreenivasan ez a/. The model
was devised by a combination of statistical discrimi-
nation and clinical judgment.'* Three of the four
reference groups (Routine Corrections, Preselected
Treatment, and Preselected High Risk) were each
found to be significantly different from one another
on the variable of sexual recidivism base rates. The
Nonroutine Corrections Group was constructed by
combining the Preselected Treatment and High Risk
groups with three additional samples, and the base
rate was not significantly different from those of the
other three groups.'” The Static-99R developers em-
ployed ad hoc logical inference to develop criteria
they believe distinguish the four reference groups so
that clinicians in the field could select an appropriate
reference group to compare with the group repre-
senting the individual who is being assessed. This
procedure assumes that the criteria distinguishing
the Static-99R reference groups are valid and can be
reliably applied to other groups of sex offenders. The
Static-99R developers provide no validity or reliabil-
ity data that this method works. It is unlikely that this
will ever be accomplished because the data necessary
to test the discrimination criteria for each reference
group were not collected on each sample comprising
the Static-99R data set. The only empirically vali-
dated method to select a reference group is based on
the similarity of base rates between the reference
group and the group representing the individual who
is being assessed.

Sreenivasan et al. raise an important question re-
lated to sample representativeness, regarding the dif-
ference between individuals in a comparison group
and those in the Static-99R reference group from
which the risk estimates were derived. In practice,
score-wise risk estimates are interpreted by compar-

ing the extent of similarity between the selected Stat-
ic-99R reference group and the group representing
the individual who is under assessment. There is a
reciprocal association in this relationship, in that the
fewer distinguishing characteristics shared between
the two groups, the less valid the score-wise risk esti-
mates from the Static-99R reference group when ap-
plied to the group representing the individual who is
being evaluated. Needless to say, there is no easy way
to quantify this difference and to adjust accordingly
the probability of risk provided in the actuarial expe-
rience tables. Even if this problem could be solved,
there is an additional dilemma as to how group-
based, score-wise risk estimates are applied to the
individual who is under assessment.

Cooke and Michie** offer a solution to this pre-
dicament by applying a mathematical formula, ex-
pressed by what is known as the confidence interval
for the individual (CII), that accounts for the extent
of error in the group-based, score-wise risk estimates
when applied to an individual. The CII is conceptu-
ally similar to a 95 percent confidence interval, but it
accounts for the standard error of estimation in pre-
diction when the score-wise risk estimate is applied
to the individual. The CII depends on the magnitude
of the correlation between the risk instrument and
sexual recidivism as applied to the individual. The
lower this correlation, the higher the degree of error
in the score-wise risk estimate as applied to the indi-
vidual. In any group of sex offenders, the actuarial
instrument may be highly associated with the poten-
tial to engage in future sexual recidivism, while the
extent of this association is lower or possibly absent
for others in the population. The CII quantifies the
variance for individuals in the population in the form
of a level of confidence whereby a clinician can de-
termine the extent to which he can rely on the score-
wise risk estimate as applying to the individual whom
he is assessing. This information can be communi-
cated in expert testimony so that the trier of fact can
assign appropriate weight to the risk assessment out-
come, as statutorily defined in the SVP/SDP laws.
Interested readers are referred to Donaldson and
Abbott™ for a further explanation as to how the
CII is calculated with dichotomous outcome data,
such as sexual recidivism and its application to the
Static-99R.

The CII can be used to demonstrate conceptually
that actuarial assessment combined with clinical
judgment increases the extent of error over that of the
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actuarial-only method when group-based, score-wise
risk estimates are applied to the individual. As de-
scribed in the previous paragraph, the standard error
of estimation used in the CII is based on the correla-
tion between the predictor and outcome variables.
The correlation between the Static-99 and the pre-
diction of sexual recidivism ranges between 0.245%4
and 0.33,% while clinical judgment correlates at a rate
of 0.10 with the same outcome variable.?’> Given that
clinical judgment correlates at a lower rate than the
Static-99, it would be expected that the combination
of the two methods would yield a correlation coeffi-
cient somewhere between their respective individual
values. This low correlation translates into an enor-
mous amount of error variance, wherein the score-
wise risk estimates would be likely to span the entire
range of predicted values (i.e., 0%—-100%), assuming
that it is even possible to derive score-wise estimates
using the method proposed by Sreenivasan ez al.

In Weakness, There Is Strength

The methods by which actuarial instruments are
constructed bring transparency, accountability, and
consistency to the judicial risk-finding process in
SVP/SDP proceedings that is not possible when us-
ing clinical judgment."' As weaknesses are identified
in the development of actuarial risk methods (e.g.,
changing base rates and threats to external validity of
risk estimates), the instrument developers can study
ways to correct such deficiencies and distribute solu-
tions to end users, as has been the situation with the
developers of the Static-99 and Static-99R. By un-
derstanding the limitations of the methods by which
actuarial instruments are developed, clinicians can
more accurately testify about the relevancy or admis-
sibility of measures like the Static-99R. For instance,
in a recent Daubert challenge to the Static-99R in a
New Hampshire SVP/SDP case, the judge found
most of the Static-99R inadmissible except for the
data from the Routine Corrections Group, largely
because of the lack of evidence regarding the reliabil-
ity and validity used to develop the four-reference-
group model.”® Taking this example one step fur-
ther, experts who now testify about the Static-99R in
New Hampshire can explain the strengths and limi-
tations of the risk information related to the Routine
Corrections Group, so that the trier of fact can assign
appropriate weight to the risk data in determining
whether the individual who is being assessed meets
the statutorily defined risk criterion.

Clinical Judgment Is a Weaker Approach

Sreenivasan ez 4l. cite one study indicating that the
combination of Static-99 with clinical judgment did
not improve the accuracy of predicting sexual recid-
ivism.”” They appear to dismiss the findings of the
study by stating that the results were obtained be-
cause probation officers made the ratings, which may
be valid but misses a critical point regarding the ro-
bust body of literature that consistently shows that
actuarial methods of prediction far surpass clinical
judgment in accuracy. As early as 1956, Mechl*® dis-
cussed research showing the superiority of actuarial
assessment methods over clinical judgment unrelated
to sex offenders and sexual recidivism. Grove and
Meehl?® summarized a large body of literature (start-
ing in the 1960s) supporting actuarial science over
clinical judgment, as well as discussing the fallacy
of clinicians who attempt to combine the two ap-
proaches, as advocated by Sreenivasan e a/. Litera-
ture that specifically addresses actuarial versus clini-
cal judgment in predicting sexual recidivism risk has
been published since 1998. There have been two
major meta-analyses that have examined the use of
clinical judgment versus actuarial methods in assess-
ing sexual recidivism risk.

In 1998, Hanson and Bussiere?® conducted a
meta-analysis of 10 studies using clinical judgment in
an aggregate sample of 1,453 sex offenders and found
that the correlation between this method of assess-
ment and the prediction of sexual recidivism was
poor. The correlation between actuarial methods and
predicting future sexual recidivism (z = 6 studies;
aggregate sample size = 684) was about four times
higher than clinical judgment. Hanson and Morton-
Bourgon®® updated the 1998 meta-analysis by exam-
ining nine studies using clinical judgment, where five
of the studies were contained in the 1998 meta-
analysis, with a total aggregate sample size of 1,679.
They reported aggregate data from 33 sexual recidi-
vism actuarial risk assessment studies with a com-
bined sample size of 6,972. The median and mean
effect sizes (Cohen’s 4) for the actuarial methods
were almost one-half and one-third greater, respec-
tively, than those for clinical judgment. The peer-
reviewed literature overwhelmingly rebuts the con-
tention made by Sreenivasan ¢z 4/. that the combination
of actuarial science with clinical judgment improves
predictive accuracy.

Combining actuarial science with clinical judg-
ment obscures the transparency, accountability, and
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consistency necessary to establish the reliability and
validity of the risk prediction, to ensure that it meets
standards of relevancy, admissibility, and weight.
Sreenivasan ¢t al. do not offer any reference in de-
fense of their position that combining actuarial sci-
ence with clinical judgment has been empirically
supported or conceptually endorsed.

In the conclusion to their article, Sreenivasan ez 4.
refer to the importance of considering salient clinical
risk factors in conjunction with actuarial risk assess-
ment results when practitioners offer risk opinions.
As examples of this idea, they identify the risk factors
of strangulation and sexual sadism. They offer no
references to support that these two risk factors in-
crease the potential to engage in sexual reoffending
let alone incrementally increasing risk beyond that
determined by the Static-99R. This writer is not
aware of any sexual recidivism studies that state that
acts of strangulation involving multiple victims in-
crease the risk of sexual recidivism. The closest proxy
variable to strangulation as studied in meta-analyses
may be paraphilic interest in rape or violence, the
degree of force used,?® or the force or injury to vic-
tim,>” all of which were found not to be significantly
related to predicting the occurrence of sexual recidi-
vism. Kingston ez a/”" directly addressed the external
risk factor of sexual sadism and found that it was
unrelated to predicting future sexual recidivism.
These findings illustrate a significant deficiency in
the risk assessment approach propounded by
Sreenivasan ez al.

Sreenivasan ez al. assert that the combination of
actuarial science with clinical judgment somehow
improves the accuracy of risk assessment in SVP/
SDP proceedings. The abject lack of literature to
justify their approach compared with the peer-re-
viewed literature that contradicts the validity of the
approach illustrates the danger of the method that
they propose. Clinical judgment relies on the idio-
syncratic opinions of clinicians based on risk factors
that the clinicians believe increase the potential for
sexual recidivism without having to prove empiri-
cally that such relationships exist. Clinicians who
combine actuarial science with clinical judgment
cannot inform the trier of fact regarding the validity,
reliability, or error rate of the method. Most impor-
tantly, there is no method by which clinicians can
adjust the actuarially derived score-wise risk estimate
to account for the purported risk-enhancing effect of

other salient clinical factors." Returning to the case
example in Sreenivasan ez 4/. illustrates this last point.

Their example patient (whom they called Mr. X)
had a score of four on the Static-99R. The five-year
recidivism estimate for those with this score in the
Preselected High Risk Group is 20.1 percent (assum-
ing that this comparison group can be justified as
applicable to the group representing the patient). If
he is being assessed for civil confinement as an SVP/
SDP where the legally prescribed level of risk is
greater than 50 percent, it becomes apparent that sex
offenders comprising the group of which he is a
member would not meet this threshold based on the
findings from the Static-99R. The clinician then de-
cides to incorporate what he believes are other clini-
cally relevant risk factors, including strangulation of
victims and a diagnosis of sexual sadism. By combin-
ing the actuarial approach with other salient clinical
factors, the clinician testifies that the patient meets
the legally prescribed burden of risk, in that there is
greater than a 50 percent probability that he will
engage in future sexual violence. This example raises
several significant questions. What was the method
used by the evaluator to increase the patient’s risk
potential by two and one-half times over the actuari-
ally derived risk estimate? What studies have exam-
ined these two risk factors in relation to the proba-
bility of committing future sexual offenses? Can the
probability of risk yielded by the two other clinical
factors be combined with the actuarially derived risk
estimate to elevate the respondent’s risk by 30 per-
centage points? What are the reliability and validity
of this method? What is the false-positive rate asso-
ciated with this method? Is this approach generally
accepted in the scientific community? None of these
important questions related to the transparency, ac-
countability, and consistency of the risk assessment
method can be answered to justify such testimony as
relevant or admissible.

Conclusions

Sreenivasan e al. argue that the reasoned judg-
ments of forensic experts based on their education,
skill, and professional experience when combined
with actuarial science somehow improves the validity
of risk assessments conducted in the SVP/SDP arena.
The logic they employ to justify their position is
internally inconsistent, in that they fail to apply the
same standards of evaluating the efficacy of the actu-
arial approach to the combination of actuarial sci-
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ence and clinical judgment. Rather, they assume it
works to provide incremental predictive validity be-
yond the actuarial risk score despite offering no em-
pirical support for this position. This commentary
has provided ample evidence that the prevailing lit-
erature for more than 50 years has not supported the
methods advocated by Sreenivasan ez a/. The hazard
of using their approach can be seen when examin-
ing the legal requirements for civil confinement of
SVPs/SDPs.

SVP/SDP laws adopt a framework for identifying
convicted sex offenders who are nearing completion
of their criminal sentences and authorize civilly com-
mitting them in secure treatment settings if they
meet certain criteria. Although there are some varia-
tions among jurisdictions, SVP laws share common
elements to justify civil confinement of individu-
als,”” including the presence of a mental disorder or
abnormality that causes or is associated with an ele-
vated risk of future sexual misconduct and the pur-
pose of commitment, which is treatment. Offenders
who are legally determined to be sexually violent
predators remain involuntarily confined until they
no longer meet the criteria.'' The legally defined risk
threshold is commonly, but not in all jurisdictions,
defined as more likely than not,”" which can be con-
ceptually quantified as a risk greater than 50 percent.
To inform the trier of fact whether an individual
meets the legally prescribed level of risk in SVP/SDP
proceedings, clinicians must know the absolute
score-wise risk estimates, %! along with the associ-
ated degree of measurement error. Actuarial experi-
ence tables and the CII provide this information.
When combining actuarially derived risk estimates
with clinical judgment the score-wise risk estimates
become invalid, and there is no known error rate
associated with the prediction. As discussed previ-
ously, even if this problem could be solved, the re-
sulting low correlation of this method would result in
enormous error variance in the predicted group-
based score-wise risk estimates that are applied to the
individual. As a result, clinicians using the method
advocated by Sreenivasan ez a/. would be unable to
substantiate forensically that an individual who is
being considered for civil confinement meets the
statutorily defined risk criteria.

The combination of clinical judgment with actu-
arial science opens the door to confirmatory and an-
choring biases that can influence evaluators’ opinions
as to whether individuals meet the risk criterion set

forth in SVP/SDP statutes.”® This approach encour-
ages the clinician who is inclined to believe that the
respondent meets the legally prescribed threshold of
risk to conclude that he in fact does, when the actu-
arially derived risk estimates indicate the contrary.
These same biases may operate powerfully in SVP/
SDP trials. Jurors who are inclined to view a respon-
dent as meeting the risk criterion are likely to dismiss
conclusions to the contrary that are based on actuar-
ial science in favor of reasoned judgments that reso-
nate with the jurors’ initial negative opinions of the
respondent that are engendered by prosecutors who
present the lurid minutia of the sexual offenses com-
mitted by the accused. The only way to counteract
such partisan influences is for courts to allow only
testimony about risk factors external to actuarial
instruments that have been empirically supported
through cross-validation in SVP/SDP populations as
increasing predictive validity beyond the actuarial
score-wise risk estimate.

Research in this direction holds some prom-
ise,”>™° but is only in its infancy and requires cross-
validation in other groups, including SVP/SDP pop-
ulations. On the other hand, studies examining the
predictive validity of the Static-99 combined with
other dynamic factors assessed by a structured assess-
ment instrument found that this method fell below
chance levels of prediction in sex offenders from the
United States®® and either decreased or did not im-
prove the detection rate of sexual recidivists beyond
the Static-99 alone.’”*® Given the current state of
the literature, clinicians should refrain from consid-
ering and courts should disallow any testimony
about the use of clinical risk factors outside the actu-
arial instrument to arrive at a conclusion about
whether respondents meet the legally prescribed
SVP/SDP threshold of risk for sexual violence.

At this time, the scientific literature supports the
use of an actuarial-only approach in assessing the
sexual recidivism risk of individuals who are being
considered for civil confinement as SVPs/SDPs. The
Static-99 has the greatest amount of published re-
search to support its use compared with other sexual
recidivism actuarial instruments. It is also the most
frequently employed actuarial instrument in SVP/
SDP assessments.”” A major limitation in using the
Static-99R is the lack of peer-reviewed literature
about the method. Despite the deficit in published
studies, it is reasonable to conclude that the Static-

99R has validity and reliability similar to that of its

228 The Journal of the American Academy of Psychiatry and the Law



Abbott

predecessor instrument based on the empirical meth-
ods used to revise the scoring of the age-at-release
item.® Based on the known limitations of the Static-
99R as documented in this response and elsewhere
(Abbott BR, unpublished paper, 2010), the follow-
ing three recommendations are offered for utilizing it
in SVP/SDP risk assessments.

First, clinicians should not employ the discrimi-
nation criteria offered by the Static-99R developers
to select a reference group to compare with the pop-
ulation representing the individual who is being as-
sessed. Instead, practitioners should select the Static-
99R reference group that best matches the known
local base rate for prison releasees or SVPs/SDPs in
the local community. In the absence of local base rate
data, c11n1c1ans can rely on national base rate infor-
mation*® of 6.5 percent over five years, which would
support using the score-wise risk estimates from the
Routine Corrections Group.

Second, the age-unadjusted and -adjusted risk es-
timates should be reported. For those offenders aged
40 or older, the five-year recidivism rates should be
presented with the caveat that the risk of sexual re-
cidivism with each year of advancing age declines ata
rate of between two® and four'® percent.

Third, based on the reference group selected, cli-
nicians can apply the CII for the individual’s score-
wise risk estimate, which becomes the basis for in-
forming the trier of fact as to the level of confidence
that can be assigned to the score-wise risk estimate.
Donaldson and Abbott*® discuss this procedure in
detail and provide the CII’s for each of the Static-
99R reference groups.
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