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In their study of 927 youths, Kivisto and colleagues found that future orientation, as well as age and intellectual
ability, are associated with capacities indicating competence to stand trial. They conclude that the relationship
between the capacity to make reasoned decisions and age is partially explained by variable development in future
orientation. In particular, the findings of Kivisto and colleagues raise the possibility of applying a standard for
competence for juveniles that is based on judgment or future orientation and is higher than the rationality standard
for adult criminal defendants. These findings are placed in context by comparing adult and juvenile competencies
and by illustrating the remarkable diversity among courts in their approaches to juvenile competence to stand trial.
It is doubtful that the juvenile justice system would uniformly adopt a mechanism for finding incompetence based
on developmental immaturity or underdeveloped capacity for future orientation.
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Competence to stand trial (CST) determinations
serve four legal purposes: they ensure the accu-
racy,1,2 fairness, and dignity and integrity of the
adjudication and that an accused who is eventually
found guilty and punished knows why he is to be
punished.3 Perhaps the most important purpose is
fairness to the accused, raising lexical and consti-
tutional questions about fairness. Fairness can be
diminished by setting the threshold criteria for
competence to stand trial too high, as was ad-
dressed by the U.S. Supreme Court in Dusky v.
United States,4 or too low, thereby potentially fo-
menting abuses of excess, as described by Stone.5

Kivisto and colleagues6 report results of research
that considers future orientation, in particular as it
may relate to a juvenile’s competence to stand
trial. They also advance the applicability of the
judgment model for CST in juvenile adjudication.

Legal Standards and Psychological
Functions for Competence to Stand Trial

Before 1960, the common law standard for com-
petence to stand trial required that the defendant be
able to understand the proceedings against him and
to assist in his defense.7 The Dusky standard of the
U.S. Supreme Court explicitly included rationality.
The defendant’s understanding of the proceedings
must be rational, and his ability to assist in his de-
fense must be rational.4 For the purpose of CST,
rational means free of psychotic distortion, not sim-
ply without faulty judgment.7 Despite the obvious
relevance of rationality to CST, this quality is not
explicit in most CST statutes7 and is not invariably
assumed by trial and appellate courts (e.g., United
States v. Timmins8). Redding and Frost2 observe that
the Dusky/Drope standard for CST does not include
psychological factors that can result in incompe-
tence. By following the trend of conflating the two
standards, they neglect the important consideration
of rationality that is explicit in the Dusky standard,
but not in the Drope standard.9 If rationality, explicit
in the Dusky standard, is not uniformly presumed as
critical to CST, it is questionable how much impor-
tance courts will attach to other psychological func-
tions, beyond the factual understanding of the pro-
ceedings and communicative capacity that were
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already required by the pre-Dusky common law
standard.

Other authors have gone further in delineating the
capacities needed for CST. Bonnie proposed that
CST involves two constructs: “a foundational con-
cept of competence to assist counsel and a contextu-
alized concept of decisional competence” (Ref. 10, p
294). Both competence to assist and decisional com-
petence require the capacities to reason, to under-
stand, and to appreciate one’s legal situation. CST
involves further the ability to articulate legal choices,
to share these choices, to share relevant information,
to make informed and rational decisions, and to plan
and execute a defense strategy.10 From a legal stand-
point, however, courts do not typically disaggregate
the components of CST suggested by legal scholars,2

and high executive functions are not usually ad-
dressed in any detail.

Since the U.S. Supreme Court’s Dusky decision,
psychiatrists and psychologists have developed
screening and assessment instruments for CST. One
such instrument, the MacArthur Competence As-
sessment Tool-Criminal Adjudication (Mac-CAT-
CA), was designed to assess functions relevant to
CST determination.11 The three general functional
areas addressed by the Mac-CAT-CA instrument are
understanding, reasoning, and appreciation. The
AAPL Practice Guideline for CST12 correctly ob-
served that the Mac-CAT-CA instrument is in-
tended as an aid for improving the thoroughness and
quality of and evaluation of adjudicative compe-
tence.11 Its administration does not constitute, per se,
an assessment of CST.12

Criminal Minority and Psychological
Immaturity of Juveniles

The development of the juvenile justice system in
the United States was driven by a concept of fairness:
It was not considered fair to hold children and ado-
lescents to the same degree of responsibility for their
criminal behavior and to subject them to commen-
surate criminal punishment as adults. A separate ju-
venile system, it was and is hoped, would serve to
protect youthful offenders from victimization and
criminal socialization by adult offenders. Of note, it
was assumed that immaturity was a favorable, mal-
leable condition, in that it offered hope for rehabili-
tation and positive psychosocial development,
thereby obviating the need for retributive punish-
ment.13,14 “At the heart of the juvenile justice sys-

tem” (Ref. 2, p 354) was the assumption of incom-
petence.2,15 In fact, the juvenile justice system is
intended to provide treatment for the mental disor-
ders of youthful offenders.15

To further reduce the association with adult crim-
inal courts and criminality, juvenile proceedings are
designated as civil, not criminal.16 From this stand-
point, the state assumes a parens patriae role,17 not
unlike its role in addressing the needs of the mentally
ill through the mental health system. As noted by
Redding and Frost,2 juvenile incompetence may
have seemed irrelevant because of the “traditional
parens patriae mission of the juvenile court” (Ref. 2, p
372). Nonetheless, adjudications of juvenile delin-
quency are not always accurate and fair, and their
consequences are not invariably helpful, even in
achieving the aims of the juvenile justice system. As
Kivisto and colleagues6 point out, the procedural
safeguards for juvenile adjudications were increased
in the 1960s to address such concerns (In re Gault18;
Kent v. United States19; In re Winship20; but see Mc-
Keiver v. Pennsylvania21).

Although the U.S. Supreme Court has required
that juveniles be afforded many of the procedural
protections of adult criminal defendants, the Court
has not required CST or adjudicative competence for
juveniles to be evaluated.2,12 CST of juveniles has
been addressed by statute or appellate court decisions
in more than two-thirds of the states.2,12 Case law in
Oklahoma explicitly states that juvenile defendants
need not be competent for adjudication.15 Even
where state law does not require juvenile compe-
tence, some juvenile court judges require CST eval-
uations.12 Most states that require CST for juveniles
apply a competence standard that is the same as that
for adults and that is based on mental retardation or
mental illness, not immaturity alone.12 Some juve-
nile courts have adopted an adversarial model,22

whereas others have followed a “best interest” model
(Ref. 16, p 1401). Criminalization of juvenile adju-
dication procedures did not result in universal appli-
cation of competence to stand trial determinations,
as occurs in adult criminal courts.17 Because some
criminal procedural protections, but not others, have
been guaranteed for juveniles, the juvenile court sys-
tem has been described as a “constitutional twilight
zone” (Ref. 16, p 1406).

No state has a minimum age at which the juve-
nile’s CST must be assessed.2 CST evaluations for
juveniles are, in most states, restricted to the adjudi-
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cation of delinquency proceedings, whereas other
states apply CST determinations to status offenses as
well.2 In some jurisdictions, juveniles must be found
to be competent before they are waived to adult crim-
inal court (e.g., District of Columbia23 and Vir-
ginia24). Definitions of CST for juveniles also vary
among the states, with Florida finding immaturity
alone to constitute incompetence25 and others apply-
ing a more restrictive standard in juveniles than in
adults,26 while still other states apply essentially the
same Dusky/Drope (Ref. 2, p 369) standard that is
used for adult offenders (e.g., South Carolina27). As
was explained earlier, the latter carries the same am-
biguity for juveniles as it does for adult offenders:
should competency require rationality, as is explicit
in the Dusky standard,4 or not, as is not explicit in the
Drope standard?8,5 Where the statute does not distin-
guish a separate standard for juveniles, courts apply
the same standard as for adult defendants.2 While
applying the adult Dusky/Drope standard for juvenile
defendants, some courts nonetheless operationalized
the standard differently for juveniles under the as-
sumption that “even a normal juvenile often will not
have the same ‘rational’ understanding of the pro-
ceedings as an adult would nor be able to consult
with his lawyer with the same understanding” (Ref.
28, p 1268). A Louisiana court found that “tender
years” alone constitute juvenile incompetence (Ref.
29, p 476).

In the 1990s, laws were changed to allow an in-
creasing number of juveniles to be waived from juve-
nile to adult criminal courts to face criminal trial and
punishment.12,14,30–32 Subsequently, courts have in-
creasingly required that juveniles, like their adult
counterparts, be competent to stand trial before they
face criminal prosecution with punishment, some-
times severe, a possibility.33 In light of the purposes
of competence to stand trial determinations and the
purposes and penal results of the criminal justice sys-
tem, juveniles tried in adult criminal courts must be
competent.12

Although many attorneys believe that develop-
mental immaturity should serve as a basis for incom-
petence determinations, attorneys who represent ju-
veniles are often reluctant to request competency
assessments.14 Their attempts to deal with suspected
incompetence through involvement of parents and
teaching their youthful clients about the legal pro-
ceedings14 suggests more of a traditional parens pa-

triae approach to juvenile justice, despite the current
increase in CST determinations of juveniles.

As suggested in the American Academy of Psychi-
atry and the Law Guideline for Competence to Stand
Trial,12 recognition of CST based on immaturity
alone raises other questions. Should such immatu-
rity-based CST be differentially applied, depending
on whether the offending behavior is serious or in-
consequential? Should the trial of a juvenile who is
incompetent to stand trial because of immaturity be
delayed until he matures?

Because of their cognitive and emotional levels of
psychological development, juveniles younger than
14,12 and more categorically those younger than
12,34 are unlikely to be CST according to the Dusky
standard. Although Grisso35 suggested a presump-
tion of incompetence for juveniles younger than 14,
no state has applied this presumption.2 Many 14-
and 15-year-olds would show similar delays, whereas
16- to 18-year-olds function similar to adults.11

With regard to the competence of juveniles, much
heterogeneity exists within age groups. Kivisto et al.6

had a large number of subjects (n � 1,393) repre-
senting a wide age range (11–24 years).

Traditionally, juveniles were spared harsh punish-
ments, including life sentences and execution, by vir-
tue of their minority alone, without further consid-
eration of their underdeveloped psychological
functions. Since the recent increase in juveniles
waived to adult criminal court, for whom the tradi-
tional protection of the juvenile justice system is no
longer in place, the U.S. Supreme Court has prohib-
ited execution36 and life sentences37 of juveniles who
are waived to adult court on the basis of their chro-
nological age (i.e., legal minority) alone. Although
the Supreme Court’s prohibition of the most severe
punishments for juveniles pertained to minority cat-
egorically, the Court’s reasoning was in each of these
landmark cases based substantially on evidence of the
psychological underdevelopment of adolescents. To-
day, this same concern for the psychological and neu-
rological underdevelopment of juveniles for waived
juveniles is directed at those in the juvenile justice
system as well, although as mentioned, not uni-
formly so. This year the United States Supreme
Court held that a juvenile’s age is relevant as to
whether a suspect who is questioned by police is in
custody, thereby requiring a Miranda warning.38

States must find an appropriate balance between the
three goals of protecting the public, ensuring the best
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treatment and rehabilitative interests of juvenile of-
fenders, and protecting their due process rights.2

With the exceptions noted, the U.S. Supreme
Court has allowed states to strike this balance
independently.21

The experience in the Commonwealth of Virginia
illustrates the challenges in enacting CST legislation
for juveniles that gives adequate consideration to
both the legitimate parens patriae purposes of the
juvenile system and the need for procedural protec-
tions. In 1994 and 1996, the Virginia General As-
sembly enacted a revision of the juvenile code that
increased punitive options for juveniles charged with
serious offenses.2,24 Because of the serious conse-
quences of juvenile delinquency adjudications, an in-
teragency work group concluded that “fundamental
fairness and due process require that juveniles be
competent before they can be subject to delinquency
adjudication” (Ref. 2, pp 383–4) (also citing the Vir-
ginia Commission Youth, Study of Juvenile Compe-
tence Issues in Legal Proceedings39). For status of-
fense proceedings in contrast, wherein the court
exercises its traditional parens patriae functions and
liberty interests are less compelling, competence
should not be required.2 The work group decided
against recommending different competence stan-
dards for different offenses on the basis of seriousness
because of practical difficulties in adopting and im-
plementing such refinements. The law incorporated
the so-called Dusky/Drope standard for juvenile com-
petence, which, because rationality was not explicitly
mentioned, was more Drope than Dusky. To be com-
petent the juvenile must have “substantial capacity to
understand the proceedings against him or to assist
his attorney in his own defense” (Ref. 2, p 384).40

The Meaning of an Orientation Toward
Future Consequences in CST Assessment
of Juveniles

The ability to plan for the future in making deci-
sions is self-evidently an element of judgment. Re-
search demonstrates that adolescents focus more on
short-term than long-term consequences,41 and they
weigh more heavily the potential benefits than risks
of a decision,41 supporting the notion that immatu-
rity is associated with immature judgment.2 Failure
to plan and conduct one’s life accordingly is one of
three types of impulsivity measured by the Barratt
Impulsivity Scale.42,43 Adult offenders with impul-
sively aggressive behavior tend to have planning as

well as motor and cognitive impulsivity.44 Poor plan-
ning impulsivity and lack of future orientation, al-
though relevant, do not constitute incompetence.
The finding by Kivisto and colleagues6 that future
orientation at least partly mediates the relationship
between age and reason and appreciation of the Mac-
CAT-CA is not surprising and is particularly relevant
to CST if an expanded-judgment model45 is to be
preferred over the rationality model. Neither would
it be surprising if future research demonstrated that
impaired future orientation or planning impulsivity
was associated with diminished reason and appreci-
ation in adult criminal defendants. Note, however,
that even the lower CST threshold of the rationality
model has not been uniformly applied by courts and
forensic clinicians.7 Without examining cognitive
abilities in detail, earlier authors concluded that
young children lack CST because they are overly def-
erential to their parents or their adult caretakers.
Given the developmental limitation in their capacity
to plan for the future, such filial deference should
serve adaptation, depending on the presence of psy-
chologically mature and caring parents or custodians.
The AAPL Guideline12 raises the public policy ques-
tion as to whether the availability of parents or other
surrogate decision makers, who can assist the juve-
nile, should be taken into account when considering
CST based on immaturity. A further consideration
that follows from the findings of Kivisto and col-
leagues,6 not to be resolved here, is whether with
regard to CST, allowance ought to be given to juve-
niles that is not afforded adult criminal defendants,
such as a more vigorous application of the judgment
model and whether the judgment model is more or
less relevant to waived versus nonwaived juveniles. In
any case, rationality is much more critical to CST
than judgment.

Conclusions

The finding by Kivisto and colleagues6 that future
orientation is lacking in juvenile defendants and at
least partly mediates the relationship between age
and reason and appreciation of the Mac-CAT-CA
suggests the relevance of future orientation to CST in
juvenile defendants, if not adult criminal defendants
in general. They further suggest utility of the judg-
ment model in assessing CST of juveniles, which
raises the question of whether and to what extent
CST standards and legal procedures should corre-
spond to those for adults in criminal procedures.
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The strongest argument for CST applies to juve-
niles who are facing waiver hearings, because at this
juncture the parens patriae justification of juvenile
adjudication is about to be discarded. Once waived,
juveniles will be fully subject to the adult criminal
proceedings, including competence to stand trial in
any event. Full criminalization of juvenile adjudica-
tion proceedings would require CST for nonwaived
juveniles as well. If a higher standard based on judg-
ment or future orientation were to be applied to
juveniles, supporting a specific minority incompe-
tence based on either age or developmental incom-
petence, this could result in a lower threshold for a
finding of incompetence in juveniles. As other au-
thors have observed, however, existing law does not
have a uniformly accepted mechanism for a finding
of incompetence based on developmental immatu-
rity.1,2,46 Nor on the judgment model, it should be
added.
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