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In recent years, the question to many physicians
around the United States has morphed from, “How
about some Viagra, doc?” to, “How about some med-
ical marijuana, doc?” California exemplifies the
bookends of the medical marijuana/legalization
movement. The movement’s major victory was in
November of 1996, when Proposition 215, the
Compassionate Use Act, was voted into law," creat-
ing a process by which physicians could recommend
the use of marijuana for various serious conditions.
The Compassionate Use Act was championed as an
act of mercy for citizens with chronic serious illnesses
that did not respond to conventional medical treat-
ments. The legislation received wide support and has
been a model for other states to follow, including 16
states and the District of Colombia. The California
law gives physicians the discretion to recommend
marijuana for certain listed medical conditions. In
addition to those, California physicians may also rec-
ommend marijuana for any other conditions that, in
their clinical judgment, warrant marijuana use.” This
methodology places doctors in the gatekeeper role of
conferring their blessing on the use of a gateway drug
for medical purposes. Law enforcement is often con-
fused when asked to differentiate between criminal
laws for marijuana cultivation and the exceptions
outlined in the Compassionate Use Act. Attempts to
clarify legal issues raised by the Compassionate Use
Act have led to court battles that were decided in the
highest court in the land. However, the holding by
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the Supreme Court in Gonzales v. Raich’ did little to
resolve the legal uncertainties associated with medi-
cal marijuana.

There are compelling arguments both for and
against the use of medical cannabis. Those who sup-
port its medical use argue that marijuana can be an
effective medication to reduce suffering for patients
who have exhausted all other means of treating a
condition. Those who argue against the medical use
of marijuana cite the lack of data on its safety and
efficacy, an ever-expanding list of conditions that the
drug is purported to treat, and fear that recommen-
dations for medical marijuana are a physician’s bless-
ing for drug abuse. Medical organizations have ar-
gued for caution due to both the absence of
standardization and the lack of research supporting
the use of marijuana for various conditions.

Clinical Concerns Surrounding Medical
Marijuana Laws

The upregulation or downregulation of various
components of the endocannabinoid system may
have great promise for future medical treatments
once adequately studied. Anti-nausea effects are well
documented and are widely used by cancer and HIV
patients when standard anti-emetics fail. Various
forms of synthetic tetrahydrocannabinol (THC) and
other compounds have been rigorously studied and
have undergone U.S Food and Drug Administration
(FDA) approval, starting with dronabinol in 1985.
This medication has been shown to be effective in the
treatment of nausea and vomiting associated with
chemotherapy and reduces anorexia and weight loss
in AIDS and cancer patients.” Synthetic cannabinoid
analogs such as nabilone and standardized cannabis
extracts including nabiximols have been tested. Case
reports and studies offer some support for cannabis

460 The Journal of the American Academy of Psychiatry and the Law



Thompson and Koenen

use in conditions including anorexia, nausea, chronic
pain, trichotillomania, spasticity, and seizure disor-
ders.°"® However, many studies have produced
mixed results or no therapeutic benefit for the treat-
ment of other medical conditions.”'® Cannabinoids
appear to have some clinical utility in the reduction
of intraocular pressure in glaucoma. However, when
marijuana is smoked for this purpose, patients must
use large quantities of cannabis, and treatment ben-
efits are frequently offset by the toxic effects of the
drug.'!

The benefits of cannabis use are often uncertain,
and the risks are difficult to assess. Predictable side
effects of marijuana use include impaired judgment,
cognitive impairment, impaired driving ability, hal-
lucinations, early onset of psychosis in certain indi-
viduals, memory impairment, worsening of mood
and anxiety disorders, and the risk of depen-
dence."*"* Individuals with major mental illnesses
are especially vulnerable to the deleterious effects of
cannabis.'® Smoking marijuana includes risks of
rapid onset of intoxication as well as exposure to a
variety of toxic and carcinogenic combustible prod-
ucts.'” Vaporization reduces exposure to some po-
tential toxins such as carbon monoxide, but is unable
to remove aluminum, ammonia, acetaldehyde, and
other substances.'®

Marijuana varies widely in quality and concentra-
tion. The ratio of tetrahydrocannabinol (THC) to
cannabidiol (CBD) is not consistent. While CBD
has important analgesic, anticonvulsant, and neuro-
protective qualities, it has been selectively bred out of
marijuana over the years because it does not produce
intoxication. The resulting high levels of THC com-
bined with the lack of CBD may have adverse effects
for the chronic user."”

Quality control is an additional concern. Mari-
juana may be adulterated with other compounds and
may be contaminated with aflatoxins or microbes.*
In some cases, it has been found to contain pesticides
or heavy metals.?’

Finally, there is no aftermarket surveillance and
reporting of the adverse events of cannabis to a cen-
tral agency. Given the uncertainty associated with
composition, dosage, and presence of contaminants,
it is hard to determine whether any side effects re-
ported by a patient are from the marijuana, contam-
inants in the marijuana, or interactions between con-
ventional medications and marijuana.

Providing informed consent regarding the risks
and benefits of medical marijuana is rarely possible.
Theoretically, a physician could recommend and
prescribe standardized and tested THC preparations
or synthetic cannabinoids for conditions in an in-
formed manner. However, this is not possible when
recommending the use of medical marijuana pur-
chased at a dispensary or on the street. These con-
cerns, combined with the lack of information about
quality, purity, and potential contaminants, make an
assessment of the risks of medical marijuana ex-
tremely difficult if not impossible. While it can be
argued that a standardized system of medical canna-
bis would alleviate some of these problems, such a
system has been tried and has largely failed in Can-
ada. Health Canada provides marijuana with stan-
dardized THC content that is subject to rigid quality
control. Fewer than 14% of medical cannabis users
in Canada obtain their drug through Health Canada,
preferring to purchase it from so-called compassion
clubs and illicit suppliers.** From a professional lia-
bility standpoint, recommending medical marijuana
is not unlike advising a patient to “go buy some pain
pills somewhere.”

Legal Issues Surrounding Medical
Marijuana Laws

The possession, manufacture, and distribution of
marijuana are prohibited by the Federal Controlled
Substances Act of 1970.>> Proponents of the legal-
ization of marijuana have argued that it is a relatively
benign and commonly used drug for which rigorous
prosecution makes poor economic sense. The legal-
ization movement has not been successful in its at-
tempts to change federal law. It has been far more
successful at the state level, particularly in advocating
for the legalization of marijuana for medical
purposes.

The medical marijuana movement is a classic ex-
ample of popular opinion driving medicine. The
compassionate use acts were written to usurp the law
by placing physicians in a gatekeeper function. The
process was supported by testimonials from physi-
cians who were often chronic medical marijuana us-
ers themselves. The physicians who participate in
recommending medical marijuana are immune from
prosecution under the act.

The State of California passed the first medical
marijuana law in 1996 through the state initiative
process. California’s Compassionate Use Act pro-

Volume 39, Number 4, 2011 461



Physicians and the Use of Medical Marijuana

vides that seriously ill Californians have the right to
obtain and use marijuana for medical purposes when
the drug is recommended by a physician. Patients,
growers, and caregivers are exempt from prosecution
under California’s laws. Sixteen states and the Dis-
trict of Columbia have followed suit. These laws al-
low the patient the right to the personal, medical use
of marijuana as an affirmative defense against prose-
cution under state laws pertaining to cannabis.

State laws conflict with the federal Controlled
Substances Act, which classifies marijuana as a
Schedule T drug. At times, federal authorities have
threatened providers with prosecution, the revoca-
tion of Drug Enforcement Administration (DEA)
licenses, and exclusion from federally funded health
care programs such as Medicare and Medicaid. The
Obama Administration has adopted a somewhat
more permissive approach and has instructed federal
authorities not to focus on the prosecution of pa-
tients and providers.**

Several legal cases have challenged the right of the
federal government to prohibit the use of marijuana
for medical purposes. The most notable one is Gon-
zales v. Raich which was ultimately decided by the
United States Supreme Court.” Angel Raich had an
inoperable brain tumor and was cultivating mari-
juana to treat her condition. She argued that the
federal Controlled Substances Act was unconstitu-
tional with regard to persons who cultivated and used
cannabis to alleviate individual suffering. The district
court denied Raich’s motion for a preliminary in-
junction, stating that she had not met the burden of
likelihood of success on the merits. The Ninth Cir-
cuit Court of Appeals reversed the district court’s
decision and made a distinction between the federal
government’s regulation of drug activity and the use
of marijuana for medical purposes. The Ninth Cir-
cuit opined that the Controlled Substances Act was
unconstitutional as it applied to Raich’s use of mar-
ijjuana for medical purposes. The U.S. Supreme
Court disagreed and held that the federal Commerce
Clause gives Congress the power to prohibit the cul-
tivation and use of marijuana.

The Raich decision did little to rectify the conflict
between federal drug laws and state medical mari-
juana laws. After the decision was announced, federal
agents raided several marijuana dispensaries in Cali-
fornia and charged numerous individuals with drug
smuggling. Several attorneys general in states that
authorize the use of medical marijuana responded by

asserting that medical marijuana remained legal in
their states, regardless of the Court’s ruling.2 De-
spite the reportedly more permissive stance of the
Obama Administration on prosecution of medical
marijuana, there have been numerous raids on mar-
ijuana dispensaries within the past year.?® Washing-
ton Governor Gregoire cited the risk of federal pros-
ecution of state officials managing the state medical
marijuana programs as a reason for vetoing the State
Legislaturez’; latest effort to regulate medical
marijuana.

The Slippery Slope of the Evolving List of
Medical Conditions

The number of illnesses that cannabis purports to
treat continues to proliferate. Various websites de-
scribe marijuana as a treatment for cancer, HIV, au-
tism, attention deficit disorder, arthritis, anxiety, in-
somnia, muscle spasms, headaches, menstrual
symptoms, depression, epilepsy, and gliomas, among
others.”® Some authors have made the questionable
claim that clinical endocannabinoid deficiency is re-
sponsible for a variety of conditions, including mi-
graines, fibromyalgia, and irritable bowel syn-
drome.”” These individuals hypothesize that patients
with a heterogeneous group of disorders are unified
by the fact that they do not smoke enough marijuana.
Unfortunately, the use of cannabis as a cure for any
imaginable ailment has increasingly become the
norm in California and other states where medical
marijuana can be recommended “for any other illness
for which marijuana provides relief.”

Some states, including Washington, have more
restrictions on the conditions for which medical mar-
ijjuana can be used. In reality, this limitation has
proven to be an insignificant one to obtaining med-
ical cannabis. From the perspective of the co-author,
who has conducted thousands of psychiatric evalua-
tions in the Evergreen State, marijuana is commonly
recommended to individuals with depression, anxi-
ety disorders, character disorders, and substance
abuse problems. During the course of a typical day of
psychiatric evaluations for Social Security Disability,
it is not uncommon for every examinee to have a
medical marijuana card or so called green card; and
the data support this observation. Studies have re-
vealed that a large percentage of individuals seeking
marijuana do so for the treatment of anxiety, depres-
sion, and other psychiatric conditions. In many
cases, individuals seeking medical marijuana have a
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history of alcohol and drug abuse since adolescence
and continue to use illicit substances.*®

Physician tolerance of the use of medical mari-
juana among patients with substance abuse problems
is a serious concern. Teenagers frequently obtain
medical marijuana for purposes of treating psychiat-
ric problems commonly associated with adoles-
cence.’’ The fact that teenagers can smoke marijuana
(because it is medicine) complicates substance abuse
treatment in this vulnerable population. The use of
marijuana is also tolerated in some methadone pro-
grams. While patients are subject to drug screening
and are found to be noncompliant if using alcohol or
even prescribed benzodiazepines, medical marijuana
is acceptable. The co-author has evaluated patients
who presented to the clinic too intoxicated on med-
ical marijuana to engage in meaningful treatment.

The commercialization of medical marijuana rec-
ommendations is rapidly expanding. Numerous web
portals advertise directly to the consumer and help
the consumer to contact marijuana doctors (e.g.,
www.marijuanadoctors.com), who, for a fee, will
make the necessary recommendations for the patient
to obtain a medical evaluation. The co-author has
frequently asked his patients how they obtained a
green card. A common scenario involves a brief his-
tory and cursory examination that may include only
vital signs, along with filling out some forms and
payment of fees. While there are undoubtedly prac-
titioners who perform adequate assessments in good
faith, there are others who essentially sell protection
from arrest and facilitate drug use in an at-risk
population.

Conclusions

Promoting medical marijuana for questionable in-
dications as a means of legalizing the drug is unfor-
tunate but should not obscure the potential for legit-
imate uses of cannabis or its active ingredients to
alleviate suffering. Present medical uses of THC de-
rivatives have been useful in patients with HIV and
cancer where anorexia, nausea, and vomiting can be
life-threatening conditions. Conversely, the use of
cannabis for conditions where there is little research
to support its efficacy, such as in psychiatric condi-
tions, should be strongly discouraged. Further re-
search is needed on the administration, dosage, and
predictable treatment response for many disorders.

Placing individual physicians in the position of
gatekeeper in the dispensing of medical marijuana is

likely to result in an ever-expanding list of unsup-
ported indications for the drug, the proliferation of
dispensaries, and many of the same problems en-
countered with so called pain medicine clinics. The
2010 American Society of Addiction Medicine
(ASAM) position paper on the use of medical mari-
juana notes that: “Without exception, all of the state
laws make physicians the ‘gatekeepers,’ that is, a pa-
tient cannot qualify to use cannabis for medical pur-
poses unless a physician has, ‘recommended’ the use
of cannabis for that person.” The physician-as-gate-
keeper model has expanded to many states, despite
the fact that marijuana remains a Schedule I sub-
stance, which a physician cannot prescribe and a
pharmacy cannot dispense under federal law. Fur-
thermore, it is difficult for a doctor or patient to
assess the risks and benefits of treating many condi-
tions with marijuana.””

The evolution of the medical marijuana contro-
versy is likely to continue as research progresses and
more data become available. As forensic psychiatrists,
we will surely be asked to opine on various aspects of
addiction, dependence, abuse, and standards of prac-
tice as the cannabis saga continues. In an ironic turn-
about, in 2010, 15 years after the enactment of Cal-
ifornia’s Compassionate Use Act, Californians voted
against legalization of marijuana for all citizens of the
state. Some of the most vehement opponents to the
proposed legalization of cannabis were the medical
marijuana growers themselves.*
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