
reaching an opinion, so long as the inadmissible ev-
idence was determined to be sufficiently reliable as
indicated above, but that the experts could not relay
the underlying hearsay information to the trier of
fact. Therefore, experts might be allowed to form
opinions and testify based on information that they
would be prohibited from introducing during testi-
mony. The court reversed and remanded on this ba-
sis, as well.

Discussion

This case has two unusual holdings. First, Ne-
braska courts must authenticate the reliability of
hearsay evidence that experts use in forming their
opinions. Second, even if a court finds the underly-
ing facts legally reliable, experts cannot introduce
those facts through their testimony. Both holdings
have immediate implications for experts who prac-
tice in Nebraska and similar jurisdictions.

Federal and most state jurisdictions usually make
exceptions to the hearsay rule for experts for infor-
mation on which people in their field typically rely.
Experts in Nebraska and similar jurisdictions, how-
ever, are now on notice that, despite the hearsay ex-
ception, courts may prohibit them from basing their
opinions on unreliable out-of-court statements. If
a court issues such a prohibition during or shortly
before testimony, experts may have little time to re-
consider their opinions after excluding some of the
information on which they initially relied. This dif-
ficult task could be made easier if the expert prepared
in advance.

For preparation, experts testifying in sex offender
commitment hearings in Nebraska and similar juris-
dictions might systematically think through how
their opinion would be affected in turn if each of
their out-of-court sources of information were ruled
inadmissible. However, we do not recommend that
experts begin eliminating such information from
their evaluations in anticipation of legal admissibility
rulings. Experts in these jurisdictions should con-
tinue their usual practices, but prepare for legal rul-
ings on a case-by-case basis.

The court’s ruling that the confrontation clause
prohibits experts from introducing underlying hear-
say facts through their testimony, even when a court
has determined that the expert can rely on those
facts in forming an opinion, creates additional chal-
lenges. In effect, the expert will say, “In forming my
opinion I relied on information from the following

sources. . . ,” without divulging the actual informa-
tion. This is a difficult position for the expert as well
as for the trier of fact. It remains to be seen how this
new rule will unfold in practice in Nebraska.
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The case of United States of America v. Broncheau
645 F.3d 676 (4th Cir. 2011) involved nine respon-
dent prisoners in the custody of the Bureau of Prisons
(BOP) who were certified as sexually dangerous per-
sons under 18 U.S.C.S. § 4247(a)(5) (2013). The
United States, as petitioner, initiated proceedings
against the respondent prisoners for civil commit-
ment as sexually dangerous persons. The proceeding
was initiated in the United States District Court for
the Eastern District of North Carolina in Raleigh,
under 18 U.S.C.S. § 4248 (2006) of the Adam
Walsh Child Protection and Safety Act of 2006. Af-
ter the District Court dismissed the petition, the gov-
ernment appealed the dismissal to the Court of Ap-
peals for the Fourth Circuit.

Facts of the Case

As outlined in the United States Code Service
(U.S.C.S) § 4248, the federal government may pur-
sue the civil commitment of a sexually dangerous
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person who is in federal custody if there are dangers
associated with that individual’s release from cus-
tody. As outlined in 18 U.S.C.S. § 4247(a)(6), a
person is defined as “sexually dangerous to others” if
he “suffers from a serious mental illness, abnormal-
ity, or disorder as a result of which he would have
serious difficulty in refraining from sexually violent
conduct or child molestation if released.” This
statute faced constitutional challenges but ultimately
the U.S. Supreme Court (United States v. Comstock,
130 S. Ct. 1949 (2010) ruled that Article I of the
Constitution granted sufficient authority for Con-
gress to enact § 4248. Subsequently, the Fourth Cir-
cuit Court of Appeals held that requiring the state to
bear the burden of proof under § 4248 by the stan-
dard of “clear and convincing evidence” rather than
the more stringent “beyond a reasonable doubt” did
not transgress the due process rights of the Fifth
Amendment (United States v. Comstock, 627 F.3d
513 (4th Cir. 2010).

Procedurally, the statute provides that, before civil
commitment proceedings are sanctioned pursuant to
18 U.S.C.S. § 4248, an authorized official must first
certify the respondent as a sexually dangerous person.
Once a § 4248 certification is filed, the respondent’s
release from custody is stayed pending completion of
the certification procedures. Procedures include a
psychiatric or psychological examination of the re-
spondent pursuant to § 4248(b), if such an examina-
tion is ordered by the district court, in addition to a
hearing pursuant to § 4247(d). Once the procedures
are carried forth, if the court finds by clear and con-
vincing evidence that the respondent is a sexually
dangerous person, the respondent is committed to
the custody of the attorney general. The individual is
committed until he is “no longer sexually dangerous
to others” (§ 4248(d)).

The nine respondent prisoners, all of whom were
incarcerated at the Federal Correctional Institute at
Butner, North Carolina (FCI-Butner), for sexual
offenses, had been given sentences that included su-
pervised release following incarceration. The govern-
ment instituted § 4248 civil commitment proceed-
ings just before their scheduled supervised release.
Pursuant to § 4248(a), by these certifications being
filed, the respondents’ releases from custody were
stayed. Although the respondents were entitled to
both hearings as well as rulings on the merits of their
§ 4248 certifications, because of the pending resolu-
tion of the constitutional issues brought forth in the

Comstock litigation, none of the respondents was ini-
tially granted hearings. After the Appeals Court de-
cision in Comstock, the district court submitted a
standing order indicating that the respondents could
in fact request merits hearings on their certifications.
At that point, each of the respondents filed a motion
to dismiss his § 4248 commitment proceeding. The
respondents alleged that their terms of supervised
release provided adequate safeguards to the public,
and as such, the § 4248 certifications were unneces-
sary. The respondents also asserted that their due
process was violated, as their detentions were pro-
longed and they had not been granted merits hear-
ings. The respondents also noted that the stigma of
being labeled as a sexually dangerous person is a “life-
long burden.”

The district court agreed with the respondents
that the conditions of supervised release meant that
§ 4248 did not apply to them. Rather, the court held
that the government should have proceeded under a
different statute, U.S.C.S. § 4241 (2013). This stat-
ute provides for commitment of defendants who are
impaired in their ability “to understand the nature
and consequences of the proceedings against [them]
or to assist properly in [their] defense” (§ 4241(a)).
The district court held that “when a respondent has
not completed his sentence because he has a remain-
ing term of supervised release, the use of § 4241 is the
proper way to initiate [civil commitment] proceed-
ings under the Adam Walsh Act” (Broncheau, 645
F.3d at 682). Essentially, the district court was pro-
posing that the government should first release the
prisoner from custody, then obtain a commitment
order under § 4241, and subsequently seek a separate
civil commitment order for persons committed to
the custody of the attorney general who meet the
criteria for certification under § 4248(a). The district
court also held that continuing to hold the prisoners
in custody would raise concerns about potential vio-
lations to their due process rights.

The district court ordered that the respondents be
released from custody within 30 days (by November
28, 2010). The government hastily appealed and,
pending appeal, sought a stay of the respondents’
releases from custody. However, the district court
denied the government’s stay request on November
22, 2010. In response, the government requested an
emergency stay. On November 26, 2010, the gov-
ernment’s stay request was granted, and the respon-
dents remained in the custody of the BOP.
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Ruling and Reasoning

Judge King wrote the opinion, with Judges Greg-
ory and Wynn joining. The court of appeals held that
proceeding under 18 U.S.C. § 4248 is the proper
way for the government to pursue the civil commit-
ment of an allegedly sexually dangerous person who
is in the custody of the BOP. The court elaborated
that, even when the defendant is serving a prison
sentence that includes a period of supervised release,
§ 4248 remains as the appropriate statute to be ap-
plied. It held that § 4248 distinctly indicates that
persons in the custody of the BOP can be certified as
sexually dangerous persons, without exceptions
made for prisoners whose sentences include condi-
tions of supervised release. It noted that “a prisoner
in BOP custody whose unexpired sentence includes a
term of supervised release is no less in the custody of
the BOP than another prisoner who does not face a
term of supervised release” (Broncheau, 645 F.3d at
684). The appeals court went on to highlight that 95
percent of individuals serve sentences that include
terms of supervised release.

The appeals court further held that a civil commit-
ment under § 4241 was not the proper first step to be
pursued in a § 4248 commitment proceeding. They
reasoned that there are fundamentally different pur-
poses between these two sections. In fact, the contrast
between § 4241 and § 4248 constitutes the “prover-
bial horse of a different color” (Broncheau, 645 F.3d
at 686). Specifically, § 4241, which was first enacted
in 1948, addresses the mental competency of a pre-
trial criminal defendant. There were no claims or
evidence that any of the nine respondents were “un-
able to understand the nature and consequences of
the proceedings against [them] or to assist properly in
[their] defense” (§ 4241(a)). Accordingly, civil com-
mitment under § 4241 was deemed not to be a
proper first step in § 4248 commitment proceedings
that focus on certification of sexual dangerousness,
not competence to stand trial. The district court’s
order was vacated, and the case remanded for a hear-
ing on sexual dangerousness.

The respondents also asserted that their due pro-
cess was violated, given that they had been held for
many years, without a hearing. However, because the
district court failed to raise the question of a potential
violation of due process, the majority did not address
the question on appeal. However, in a separate con-
curring opinion, Judge Wynn raised concerns related
to the due process rights of the respondents, noting

that several courts have held that the due process
rights guaranteed by the Constitution afford an in-
dividual a “final determination as to the validity of
his confinement within a reasonable period of time”
(Broncheau, 645 F.3d at 687). Judge Wynn com-
mented on the disconcerting reality that respondents
have been detained, for years in some cases, without
justification of their detention subsequent to their
§ 4248 certifications. As referenced in In re Barnard,
455 F.2d 1370 (D.C. Cir. 1971), in terms of emer-
gency involuntary commitment, “where a person,
said to be mentally ill and dangerous, is involuntarily
detained, he must be given a hearing within a reason-
able time to test whether the confinement is based
upon probable cause.” (Broncheau, 645 F.3d at 687–
688) Similarly, Judge Wynn referenced Coll v. Hy-
land, 411 F. Supp. 905, 910 (D. N.J. 1976), noting
that in the context of civil commitment, “a hearing
held within a reasonable time after confinement be-
gins is an acceptable means of supplying requisite due
process” (Broncheau, 645 F.3d at 688).

Discussion

This case illustrates some of the questions that
arise during a court’s consideration of the sometimes
complex and vexing nuances of statutory definitions.
As noted in the concurring opinion, the district court
attempted to use § 4241 to address the concerns (i.e.,
deprivation of liberty) raised by the defendants, who
had been held for a prolonged time without resolu-
tion. However, the application of § 4241 to the
amelioration of this situation was inappropriate.
Specifically, civil commitment of individuals for the
purposes of mitigating the risk of harm to others is
distinct from that of commitment of individuals who
are incompetent to stand trial. The standards associ-
ated with the former address the likelihood that,
without hospitalization, an individual poses a sub-
stantial risk of harm to self or others, whereas the
standards associated with the latter address a criminal
defendant’s ability to understand, both factually and
rationally, the nature and consequences of the pro-
ceedings against him and his ability to assist ade-
quately in his defense. Accordingly, due to the osten-
sible differences between the nature and purpose
of the § 4241 and § 4248 statutes, the application of
each section should have been equally distinct and
appropriate to the population of individuals who
were being addressed.
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