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I am grateful to the editor for the chance to comment
on this intriguing review by Drs. Ray and Simpson
about risk-related shared decision-making (RR-
SDM) in forensic practice. All good papers raise as
many questions as they answer, and in this commen-
tary, I address three questions that were stimulated
by this useful review. What is the ethics basis of
SDM? Why is SDM problematic in forensic psychi-
atry? How can we use SDM in the pursuit of security
and risk reduction? I draw on examples from the
United Kingdom and from published literature,
while acknowledging that there is an extensive liter-
ature from other countries and cultures that would
also be relevant.

The Ethics Basis of SDM

The ethics basis of SDM lies in the principle of re-
spect for patient autonomy in medicine and in the
parallel legal discourse about informed consent to
treatment and research participation. The postwar
discourse of human rights and the civil rights move-
ment in the United States of America became the
basis for examination of the rights of patients whose
status as vulnerable people became clear during the
trials of the Nazi doctors accused of experimentation.
It has been commented that respect for patient au-
tonomy and choice is first among equals among the
famous four principles of medical ethics,1,2 and the
legal doctrine of informed consent arises from it be-
cause good-quality choices require good-quality in-
formation, which the doctor has and must share with

the patient. Failure to inform patients about the risks
and benefits of any proposed intervention may leave
the doctors open to the charge that they have not
only been negligent, but that they may have commit-
ted an assault. It is arguably not possible to get in-
formed consent from a person without sharing a dis-
cussion about the proposed treatment and its risks/
benefits, and in this sense, SDM cannot be
considered a new concept at all.

However, there have been many legal cases about
what makes the consent to treatment or research pro-
cess valid, with debate focusing on whose perspective
should determine the way the consent conversation
goes, that of the patient or the doctor. A recent case
in the UK Supreme Court suggested that the values
and attitudes of both patients and professionals
should be explored in a dialogue, which is then the
basis of whether consent can be said to be truly in-
formed.3 The Court concluded that obtaining in-
formed consent is not purely a medical clinico-technical
matter; it is rather a process of communication between
two people who may have different values and attitudes.
The Supreme Court referred to the importance of pa-
tient autonomy in contemporary society and com-
mented drily that doctors will have to get good at the
communication skills needed to have these kinds of
debates about values.

This decision in the UK Supreme Court led senior
UK National Health Service (NHS) professionals to
start to look at collaboration in health care decision-
making. In the UK, the leading policy organization
for health has developed action plans and policy pa-
pers that emphasize the NHS commitment to SDM
to improve value and reduce service variation.4,5

SDM is presented as ensuring that individuals are
supported in making decisions that are described as
right for them in what is seen as a collaborative pro-
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cess and even a conversation. These papers refer to
particular kinds of decisions where SDM is impor-
tant as being “preference sensitive” (Ref. 5, p 12);
these include decisions involving tradeoffs of benefit
and risk, decisions where there is uncertainty or un-
clear evidence for one option over another, decisions
in which options have different risks and benefits,
and decisions “where individual values are important
in optimizing the decision” (Ref. 5, p 12).

NHS England4 notes that SDM applies to most
health care decisions and asserts that there are many
reasons in favor of SDM. No data are given for this
assertion, but the website goes on to describe poten-
tial research possibilities. This source further asserts
that there is low implementation of SDM because of
low health literacy in the population, and it also cites
a report that describes professional resistance to
SDM, based mainly on time constraints and the per-
ception that patients do not want it. However, NHS
England’s response to professional resistance is that
professionals should help and encourage patients to
get involved in SDM. The message seems to be that
SDM in health care will improve quality and patient
experience, especially for those with long-term con-
ditions, including depression and dementia; no other
mental health conditions are mentioned. At a policy
level, there is a strong belief that more patient-
centered and patient-led care will result in reduced
costs to the health service.

Slade6 discusses SDM in relation to mental health
and how much this might benefit patients with long-
term conditions. He acknowledges that there might
be problems with SDM in forensic psychiatry be-
cause of differences in values between patients and
psychiatrists. I will return to this below.

Why Is SDM Problematic in Forensic Psychiatry?

Despite the optimism of the NHS England policy
documents, within the bioethics literature it has long
been recognized that respect for patient autonomy
and choice is more complicated in mental health
than in many physical health contexts. SDM in men-
tal health is sometimes challenging because of the
potential for mental disorders to undermine the ca-
pacity needed to make complex decisions; these in-
clude decisions about the nature of reality, other peo-
ples’ identities, the assessment of danger, and how to
weigh options and choices. Good-quality research
has shown that both mental and physical disorders
can impair the capacity to make complex decisions,

such as the decision to accept or refuse treatment or
the decision to participate in altruistic activities such
as research.

However, the best evidence to date suggests that
mental conditions do not always impair decision-
making capacity, and when they do, the impairment
may be temporary and may be decision-specific. For
example, a person with psychosis may lack capacity
to refuse treatment for mental disorder but may still
have capacity to consent to surgical treatment or
make a good-quality decision about where to live.
The recovery movement in mental health has done
much to support people living with mental health
problems in making the decisions that they can make
by challenging both professional and family assump-
tions about mental disorder and incapacity.

Much mental health law exists to stand in for the
autonomy of psychiatric patients who are incapaci-
tated by mental disorder. The law can protect people
who lack capacity from interference or exploitation
by others; at the same time, it may ensure that their
lack of capacity to exercise autonomy does not cause
harm to the patient or other people. This is a com-
plex balance ethically, and the legal solutions are im-
perfect and continue to be in development, both in
court and in jurisprudence. In general, psychiatrists
have a duty to obtain informed consent from their
patients before treating them, just as in general med-
icine and surgery. Only in very particular circum-
stances will the law allow psychiatrists to impose
treatment on people without their consent or in the
face of a flat refusal.

Within forensic mental health, there are addi-
tional reasons that SDM might be problematic be-
tween patients and their doctors. First, forensic pa-
tients are both people who break the law and people
who live with mental disorders, whose values and
choices have often caused great suffering, fear, and
harm to the communities from which they come.7

Their identities and values as both psychiatric pa-
tients and offenders bring them into conflict with the
values of the wider society represented by the crimi-
nal and civil law; these values are represented by the
forensic services that both detain and care for them.
There is a sense in which forensic services have to
stand for and impose the pro-social values that of-
fender patients have challenged by their behavior.

Second, it cannot be assumed that patients’ anti-
social values are a symptom of mental illness that will
go away when treated. Decades of research on the

Talking to Forensic Patients About Risk

30 The Journal of the American Academy of Psychiatry and the Law



relationship between violence and mental disorder
suggest that symptoms of mental disorders are only
one of many risk factors for violence and are arguably
made worse by substance abuse and antisocial atti-
tudes.8 Forensic psychiatrists who offer treatment to
patients may find that the patients still have their
antisocial values and beliefs at the end of treatment
and do not want to give them up, even if they do
increase risk. SDM requires practitioners to have a
dialogue with patients that respects the patients’ val-
ues, but this seems hard to justify in settings that are
committed to reducing risk.

Third, it is a challenge to have genuinely shared
collaboration and conversation about treatment de-
cisions in coercive settings where autonomy is re-
stricted in the name of security. Forensic patients
know that they stand to benefit in terms of access to
leave and ultimately freedom if they comply with the
treatment and rehabilitation regime advised for them
and agree to the formulation of risk that the team
asserts explains their violence risk. It is not clear that
forensic patients are allowed to hold formulations
different from their clinical teams; even if they are
behaviorally settled on a unit, continuing dissent
from the risk formulation is likely to be perceived as
risky in itself. It is hard not to think that patients are
tacitly encouraged, if not actively pressured, to ex-
press views about risk and rehabilitation that fit with
the professional view.

This brings us to the fourth problem, the formu-
lation of risk itself, which is by no means a simple or
static process. There are real ethics questions about
how a risk formulation is made in a way that is just in
terms of balance, objectivity, and acceptance of un-
certainty. For criminally sentenced patients, the for-
mulation process usually begins in the trial stage and
is first framed at conviction, when the mental disor-
der is determined to be either functionally linked to
the offense or an explanation for it. Many forensic
patients will do what they are told by their defense
team at this point, and their view of the offense and
their part in it is not usually given much weight un-
less it goes to a positive verdict in terms of outcome.
I am thinking here of many patients I have met who
strongly disagreed with the idea that they were men-
tally ill when they committed their act of violence,
despite apparently complying with their lawyers’
advice.

Once in mental health settings, the responsible
clinical team now develops their own formulation of

how the offense took place, based not only on what
the court heard and found but on what they see and
hear during the treatment process. Relationships
with fellow patients and staff, as well as behavior on
the ward, are likely to be used in reviews of formula-
tion; and there may be additional information in
terms of childhood adversity and family history that
were not in evidence at court but are seen as clinically
relevant to formulation (in terms of structured risk
assessments like the Historical Clinical Risk Manage-
ment-20, for example). Again, in my experience, the
patient’s own formulation of risk may be quite dif-
ferent; I am thinking here of an individual who was
undoubtedly psychotic at the time of his offense, a
psychosis exacerbated by substance misuse. He did
not accept that his violence was driven by psychosis;
rather, he believed that he was acting in self-defense
against dangerous drug dealers. He accepted that he
had acted illegally and riskily, but he did not accept
that mental illness played a significant part. The clin-
ical team took the view that his risk to others would
be reduced by his taking appropriate medication.
However, he thought his risk would be reduced by
living somewhere different and finding more reliable
people from whom to obtain drugs.

Finally, there may be revisions to the formulation
that draw on material from therapy sessions or infor-
mation from family members. Both therapists and
family members are assumed to be reliable infor-
mants, but they may have a very particular perspec-
tive on risk, depending on their experience, knowl-
edge, and personal reactions to the patient. I am
thinking here of one patient who spent many decades
in psychiatric hospital for a sexual offense that would
usually warrant a sentence of less than 10 years
(rightly or wrongly). His risk of sexual offense to
others was constantly reformulated based on the new
therapists who saw him for sexual risk-assessment
interviews, and there was a mass of conflicting views
about his risk of further violence. His family were
strongly opposed to his leaving secure care and as-
serted repeatedly that he would offend again if he
were not detained and constrained; their anxiety was
partly driven by concern that he would not be as well
looked after in a shared home or rehabilitation hos-
tel. The patient’s view was that he wanted a chance to
live in the community; he completely accepted all the
clinical formulations and was keen to take medica-
tion to abolish all and any sexual desire if he could
live in the community and have a little more auton-
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omy. However, some members of the clinical team
thought this acceptance itself was a kind of false com-
pliance that might indicate a manipulative nature
and over-dependence on staff. In this kind of sce-
nario, the patient’s view is seen as unreliable and
therefore not worthy to be part of a risk assessment.

I suggest that risk-related SDM is complex be-
cause forensic professionals find it hard to trust pa-
tients’ accounts of themselves, often seeing them as
generally untrustworthy and also because being sus-
picious of patients’ motives and values is seen as be-
ing tough, realistic, or apparently objective. Forensic
professionals must struggle with the compound or-
ganizational task of helping patients recover good
mental health and well-being while simultaneously
taking steps to ensure that patients reduce the risk
they pose to others. The professional values that fo-
rensic professionals have to pursue can clash in many
ways, some obvious, some subtle. There is little guid-
ance about which values should dominate in a con-
flict of values in which the value of reduced security is
weighed against the value of harm prevention and
public safety. Collaboration with patients about their
risk is likely to end when patients and professionals
fundamentally disagree; unlike in general medicine,
it is not possible to let forensic patients make deci-
sions that could have bad outcomes for themselves
and other people.

How Can We Improve SDM in Forensic Settings?

I think it is not too strong to say that forensic
services have traditionally been tasked with making
patients change their minds and values, as well as
changing their behavior. However, changing minds
is harder than controlling behavior. Forensic profes-
sionals have always been uncomfortably aware that
one can use environments and rules to enforce be-
havioral compliance, but this may be no guarantee of
a persistent change of values and moral perspectives.

The application of the language of recovery to
mental health services has been helpful to forensic
services in several ways. First, the idea of living with a
condition that affects your identity neatly mirrors the
idea of having to live with an identity as an offender;
this idea also grounds an understanding of stigma
and its reality in communities that socially exclude
mentally abnormal offenders. Second, the recovery
literature encourages attention to personal narratives
and the way that people tell stories about their expe-

riences, especially those that are painful, challenging,
and chronic.

Third, and most important in the context of this
commentary, a recovery perspective encourages pa-
tients to pay attention to the reality of their difficul-
ties and ownership of responsibility for the process of
change. This aspect is elegantly demonstrated in
work by Maruna9 on desistance in delinquency, who
used a narrative approach to explore what makes peo-
ple give up offending. Maruna found that those who
desisted from offending were more likely to use the
language of personal agency and responsibility, ac-
cepting (it seems) that behavioral change starts with a
transformation of values and ownership of personal
choices, past and future. Maruna’s findings have
been replicated in other groups and are mirrored in
Ward’s Good Lives Model of offender rehabilita-
tion,10 where again there is emphasis on the values
and choices that are important to living a life without
violence. There is also an intriguing resonance with
the literature on the linguistic expression of attach-
ment security, whereby securely attached people use
language that demonstrates a fresh and autonomous
sense of self, as well as a comfort with vulnerability
and need.11

A forensic service that only made patients feel bet-
ter in themselves (as a traditional mental health ser-
vice does) would arguably be of little value in terms of
public interest and social capital; forensic services
need to be seen to help patients behave better, not
just feel better.12 The task of helping forensic pa-
tients behave better, however, entails getting them to
agree that our prosocial values are better than their
antisocial ones, and this task involves building rela-
tionships where values, choices, and attitudes can be
explored in depth. This is a building block of what
we call relational security,13 and if this is in place,
SDM will be a natural part and process. Without
therapeutic relationships that take forensic patients’
values seriously and allow exploration of how they
differ from the norm, there is a danger that SDM will
be no more than a cover for patient compliance with
the values of forensic professionals, a cover that
makes forensic professionals feel good about them-
selves and reassures them that they are not coercing
the patients into a prosocial world view.

There is an irony here, however, in that some de-
gree of coercion is inevitable in forensic services. Fo-
rensic patients cannot consent to be detained by
courts, and they, at least implicitly, do not agree to be
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treated. There is a paradoxical complexity to the life
of the forensic patient; offenders who say that they
want to have treatment for their mental disorder are
often viewed with skepticism and would rarely be
offered a place, even if voluntary treatment were pos-
sible. Further, there is a profound philosophical as-
sumption that those who commit offenses, whether
mentally ill or not, are people who cannot be trusted,
who do not share the values of honesty, integrity, and
respect for others. The situation is even more com-
plicated for forensic patients who are detained be-
cause they repeatedly assault fellow patients and staff;
they may not have antisocial values and attitudes, but
their mental illness is so treatment-resistant that it
makes them insightless and paranoid. In such cir-
cumstances, their condition may make it difficult to
establish the kind of therapeutic relationship needed
for SDM about risk. To reiterate the problem in a
different way, you need some shared vision of recov-
ery and desistance from the antisocial life before you
can have SDM about risk.

The Language of Risk and Recovery

I argue that shared decision-making must involve
a rich and nuanced dialogue between two people. In
forensic psychiatry, this will be a dialogue about
prosocial and antisocial values and choices, and what
it might cost a patient to give those up. It might be
counter-argued that, in relation to risk assessment, it
is hard for clinicians to give weight and attention to
the patient’s values and views. For example, this re-
view cites a study using the DUNDRUM tools and
quotes the authors’ view that “concordance between
clinician and patient ratings could be a useful index
of the degree to which understanding of risk has be-
come shared” (Ref. 1, p 6). In terms of dialogue,
however, we might also wonder whether concor-
dance implies compliance with a narrative that is
imposed by the clinical team, i.e., a narrative that
may or may not be accurate and may or may not fit
with the patient’s narrative.

There remain profound questions about what a
shared understanding of risk means and what scope
there is for patients to dissent or have a different
narrative. To reach a shared understanding, we
might first need a shared language of offending and
what it means. I am thinking here of ideas from psy-
chodynamic psychiatry that actions are communica-
tions, especially for those who lack language. Foren-
sic professionals who want to develop a shared

understanding of risk with patients will need to pay
attention to the language of risk; they will have to
check whether their language is comprehensible to
the patient, and whether they can understand the
patient’s language of offending. It may be helpful
here to consider the literature on offender narratives
and how offenders may use language about their of-
fense that tends to reduce or neutralize a sense of guilt
or shame.14 Lamb15 has written thoughtfully about
how the use of language in professional reports about
offenders subtly affects perceptions of agency; for
example, agency can be communicated by the use of
the active voice (He broke her jaw.) as opposed to the
passive voice (Her jaw was broken.). I take the view,
drawing on Lamb’s arguments, that forensic profes-
sionals have a duty to use the language of agency with
their patients, and to emphasize the offender’s
agency and choices in relation to the offending. Not
only is this stance respectful of patient autonomy,
but it conveys the possibility that, if bad choices were
made in the past, better choices could be made in the
future. In contrast, if we use passive language (such as
“the offense took place,” or “when the index offense
occurred,” or “when the victim died”), it promotes a
linguistic sense of passive helplessness in the face of
offending that keeps people stuck in both their of-
fender identity and their mental illness identity.

I suspect that if SDM around risk is going to have
utility and be respectful of the values of both patients
and professionals, then it needs to start with devel-
oping and refining formulations of risk through an
examination of narrative. This is a process that Grif-
fith and Baranoski16 have described as valuable in
different ways within the criminal court process. The
difference in the clinical context is that narratives
about past crimes and cruelties that inform risk as-
sessment may be understood by victims, perpetra-
tors, and justice agents in different ways at different
times.16 These differences of perspective will be cru-
cial to developing a shared narrative of risk, which
includes areas of “dis-sensus” as well as consensus.17

It might be said that such conversations could be
painful and distressing, and professionals may be
rightly concerned about their patients experiencing
feelings of guilt and shame because of these discus-
sions. However, the cognitive therapy literature tells
us that avoidance of negative feelings only entrenches
them; it is the job of the forensic clinical team to help
patients manage such feelings, not avoid them at all
cost. On that point, of course, it is worth remember-
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ing that many violent acts represent an attempt to
escape from horrible feelings by acting them out in
someone else’s physical space, so helping offenders
mentalize uncomfortable feelings and understand
them as part of human experience may be crucial to
their recovery.

Conclusion

Perhaps what is really needed in forensic services is
a better systemic definition of the primary task of
forensic systems, like hospitals, prisons, and clinics.
Defining our primary task in forensic psychiatry will
require us to reflect and consider what we ought to be
doing, not just what we can do. The answer to this
question involves analysis and exploration of social
and professional values in forensic psychiatry and the
views and perspectives of all stakeholders in such a
complex system. Exploring and analyzing values in
health care is a complex but essential aspect of all
medical care; as Fulford17 has suggested, such values-
based practice complements evidence-based practice
in health care, especially in the context of mental
health services, where the values of professionals may
conflict with the values of the patients.

I conclude with some reflection on outcomes in
forensic psychiatry. The authors refer several times to
the potential benefits of SDM in relation to risk, i.e.,
to positive impacts, to effectiveness of forensic care,
and to forensic outcomes. At one level, it seems ob-
vious what is being implied here: SDM will be valu-
able if it leads to better outcomes. I suspect, however,
that the question remains: better outcomes for
whom? I am mindful that our patients’ victims may
have their own narratives and views about patient
risk, which may trump the clinical formulation, and
that the views and influence of formal criminal jus-
tice operatives may also render our formulations and
SDM impotent. I have recently been involved in two
cases (both involving sexual offenses that took place
decades ago) where the formulation by the national
criminal justice process (i.e., “this man is very risky”)
varies wildly from that of the clinical formulations

based on therapeutic relationships and dialogue over
time. The clinicians and the patients have a shared
narrative of risk, but it is bluntly challenged by the
narratives of professionals who have never met the
patients and never will, but who believe they are pro-
tecting the public. Sadly, in such cases, there may be
close attention to risk, but not much attention to
justice.

References
1. Beauchamp TL, Childress JF: Principles of Biomedical Ethics.

Oxford: Oxford University Press, 2001
2. Gillon R: Ethics needs principles—four can encompass the rest—

and respect for autonomy should be “first among equals.” J Med
Ethics 29:307–12, 2003

3. Montgomery (Appellant) vs Lanarkshire Health Board
(Respondent): (United Kingdom 2015, UKSC 11; Case ID: UKSC
2013/0136)

4. National Health Service England: Shared Decision Making pro-
gramme. Available at: https://www.england.nhs.uk/rightcare/
useful-links/shared-decision-making. Accessed December 21,
2018

5. Coulter A, Collins A: Making shared decision making a reality: no
decision about me without me. London: The Kings’ Fund, 2011

6. Slade M: Implementing shared decision making in routine mental
health care. World Psychiatry 16:146–53, 2017

7. Fulford KWM, Adshead G: Values-based practice. In Forensic
Psychiatry: Fundamentals and Clinical Practice. Edited by Puri B,
Treasaden IH. Boca Raton, FL: Taylor & Francis, 2018, p 14

8. Fazel S, Långström N, Hjern A, et al: Schizophrenia, substance
abuse, and violent crime. JAMA 301:2016–23, 2009

9. Maruna S: Making Good. Washington, DC: American Psycho-
logical Association, 2001, p 86

10. Ward T, Brown M: The good lives model and conceptual issues in
offender rehabilitation. Psychol, Crime & L 10:243–57, 2004

11. George C, Kaplan N, Main M: Adult attachment interview. Un-
published manual, University of Berkeley, CA, 1996

12. Adshead G: Care or custody? Ethical dilemmas in forensic psychi-
atry. J Med Ethics 26:302–04, 2000

13. Allen E: See, Think, Act: Your Guide to Relational Security (ed 2).
London: Royal College of Psychiatrists, 2015

14. Sykes GM, Matza D: Techniques of neutralization: a theory of
delinquency. Am Sociological Rev 22:664–70, 1957

15. Lamb S: Acts without agents: an analysis of linguistic avoidance in
journal articles on men who batter women. Am J Orthopsychiatry
61:250–57, 1991

16. Griffith EE, Baranoski MV: Commentary: the place of performa-
tive writing in forensic psychiatry. J Am Acad Psychiatry Law
35:27–31, 2007

17. Fulford KWM: Ten principles of values-based medicine (VBM).
In Philosophy & Psychiatry. Edited by Schramme T, Thome J.
Berlin: Walter de Gruyter, 2004, pp 50–82

Talking to Forensic Patients About Risk

34 The Journal of the American Academy of Psychiatry and the Law


