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Problem-solving courts have developed across the United states to offer specific offenders, including
those with substance use or mental disorders, alternatives to incarceration that often involve com-
munity-based treatment services and judicial supervision. At the same time, dozens of states have
legalized the use of cannabis for medical or recreational purposes, even as cannabis use remains illegal
under federal law. State legalization of cannabis use has introduced legal and medical complexities for
problem-solving courts, particularly concerning the management of offenders who use cannabis. This
article reviews implications of cannabis use for defendants’ eligibility and participation in problem-solving
courts, with a focus on adult drug courts and mental health courts. This article also examines a range of
policies, such as abstinence-based, tolerance-based, and adaptive approaches, that problem-solving courts
may consider implementing. Further research is needed to characterize existing problem-solving court
policies toward cannabis use and to develop evidence-based practices that courts may follow.
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Mental disorders and substance use disorders are
highly prevalent among criminal offenders in the
United States justice system.'™ Criminal justice in-
volvement, including arrest and incarceration, may
interrupt medical treatment, impede recovery, and
exacerbate symptoms for individuals with these dis-
orders.>*> As a result, policymakers have sought to
divert such offenders from incarceration, to improve
their access to medical care, and to enhance commu-
nity supports."> The development of problem-
solving courts represents one type of criminal justice
reform aimed at achieving these goals.

Broadly defined, problem-solving courts are spe-
cialty courts that offer certain criminal offenders, in-
cluding those with substance use disorders or mental
disorders, alternatives to incarceration that often in-
volve community-based treatment services and judi-
cial supervision.”® These courts have emerged along-
side recognition of therapeutic jurisprudence, the
study of legal systems as social forces that can shape
the mental health and behavior of affected individu-
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als.’ Participants in problem-solving courts often,
although not always, enroll in these programs on a
voluntary basis.®® Problem-solving courts may ac-
cept participants charged with misdemeanors,
nonviolent felonies, or violent felonies, although
extreme crimes, such as murder, firearms-related
violence, and rape, tend to be disqualify-
ing.6’8’10’12 Today, there are an estimated
3,000 drug courts and 300 mental health courts
across the United States.'>14

Alongside the emergence of problem-solving
courts, another policy trend, widespread legalization
by U.S. states of cannabis use for medical or recre-
ational purposes, has disrupted traditional practices
in the U.S. justice system. At the start of 2019,
33 U.S. states and the District of Columbia had le-
galized the use of cannabis for medical purposes, and
10 states and the District of Columbia had legalized
recreational use of cannabis.’”> Over 200 million
Americans now live in locations where cannabis use
is legal at the state level for medical or recreational
purposes.'®

The spread of cannabis legalization among U.S.
states has introduced legal and medical complexities
for problem-solving courts.'”"'® As an example, state
legislatures may have legalized cannabis use for med-
ical or recreational uses, but cannabis use remains
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illegal under U.S. federal law!'?2°; these legal discrep-
ancies introduce uncertainty in the management
of cannabis-using defendants in problem-solving
courts. Further, as a result of historical restrictions on
cannabis-related research, a great deal is unknown
about the health effects of cannabis use.?"** Existing
studies suggest that cannabis use may have therapeu-
tic functions in some contexts, but it also carries a
host of potential adverse health effects.”’** Exam-
ples of possible therapeutic functions of cannabis use
include treatment of chemotherapy-related nausea,
spasticity, chronic pain, and anorexia among patients
infected with human immunodeficiency virus.*'*?
Examples of adverse health effects of cannabis use
include altered brain development, cognitive impair-
ment, psychosis, impaired driving, chronic cough,
decreased birth weight in offspring of pregnant
women, and addiction.?"**

Cannabis use remains controversial in both law
and medicine.'”*° Because problem-solving courts
operate at the interface between law and medicine,
these controversies raise a pressing question: How
should problem-solving courts address cannabis use
among defendants?

Types of Problem-Solving Courts

There are many different forms of problem-
solving courts. Drug courts are one example that fo-
cus on offenders grappling with problems related to
substance use, which may include alcohol use disor-
ders, opioid use disorders, stimulant use disorders,
and cannabis use disorders.””® Participants in drug
courts may also have co-occurring mental disorders
or other medical conditions that may need to be
addressed. Studies suggest that participation in
these courts may lead to lower likelihood of reoffend-
ing and to decreased illicit substance use compared
with adjudication through traditional criminal
courts.”>® But drug courts have also faced criti-
cisms, including that these courts conflate substance
possession or use with substance use disorders, that
courts select low-risk participants who are expected
to succeed, that court officials without medical train-
ing may determine treatment decisions, and that the
utility of these courts has been overstated.”"**

In a hypothetical example, a defendant charged
with a misdemeanor and a nonviolent felony suffers
from an opioid use disorder, and his defense attorney
refers his cases to a drug court. If the court deter-
mines that the defendant is an appropriate referral

and the defendant voluntarily agrees to adhere to the
court’s treatment plan, he may live in the community
under court supervision, rather than face incarcera-
tion. The court’s treatment requirements may in-
clude routine appointments with mental health
professionals in the community, adherence to rec-
ommended medications or psychotherapy, random
drug and alcohol testing, and regular court visits. For
adhering to the treatment plan and avoiding new
criminal charges, the defendant may receive rewards,
such as verbal praise, gift cards, graduation from the
program and reduction or dismissal of criminal
charges.é‘s’11 In contrast, for failing to adhere to the
treatment plan or receiving criminal charges for new
offenses, the defendant may face sanctions, including
stricter treatment protocols, more frequent court vis-
its, brief stays in detention, or referral back to tradi-
tional criminal court.*®!!

Mental health courts are another example of
problem-solving courts. Whereas drug courts focus
on offenders who use substances, mental health
courts tend to focus on offenders with mental disor-
ders, such as schizophrenia, schizoaffective disorder,
bipolar disorder, or major depressive disorder.®
These offenders may or may not have co-occurring
substance use, and the criteria for admission into
mental health courts can vary by jurisdiction.'®??
Studies have found variable results on the usefulness
of mental health courts, but some evidence indicates
these courts may reduce recidivism and improve con-
nection to treatment services among participants
compared with traditional criminal courts.®?>>%37

Additional types of problem-solving courts, such
as veteran treatment courts, family treatment courts,
and gambling courts, address behavioral health con-
cerns. The analysis and commentary in this article
may be relevant to these other types of problem-
solving courts, but this article largely focuses on adult
drug courts and mental health courts in the following
sections.

Prevalence of Cannabis Use

Approximately 15 percent of U.S. adults used can-
nabis in the past year, and 9 percent used cannabis in
the last 30 days, according to a study conducted in
2017.7® A 2016 national survey suggested cannabis is
the most commonly used illicit drug in the past
month among Americans aged 12 years or older, and
as many as 4 million Americans had a cannabis use
disorder within the prior year.”” Moreover, cannabis
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use is widespread among U.S. criminal offenders.
The Bureau of Justice Statistics reported that more
than 60 percent of state prisoners and sentenced jail
inmates between 2007 and 2009 had ever regularly
used marijuana or hashish.*® One study of male
county jail inmates in 2016 estimated that more than
20 percent met criteria for a moderate to severe can-
nabis use disorder.*' Research indicates that the
prevalence of adult cannabis use may be rising in
both the general population and incarcerated
individuals.**-**

Because cannabis use, possession, and distribution
remains illegal among many U.S. states and under fed-
eral law, individuals continue to flow into U.S. justice
systems for violations related to cannabis. In 2017, U.S.
law enforcement carried out more than 650,000 arrests
for cannabis-related offenses.*> Widespread use among
criminal offenders and the ongoing criminalization of
cannabis suggest that cannabis use is highly relevant to
problem-solving courts.

Research supports this assumption. A 2016 na-
tional report indicated that cannabis was the primary
substance of abuse among 8 to 22 percent of adult
drug court participants.® In other studies, as much as
30 percent or more of participants in drug courts
report cannabis is their primary substance of
choice.?®%%* Many drug court participants use can-
nabis even if it is not their primary substance of
abuse—e.g., 50 to 66 percent of adult drug court
participants report cannabis as a primary, secondary,
or tertiary substance of abuse.® The prevalence of
cannabis use among mental health court participants
is less well studied. In several studies of mental health
courts, however, more than 60 percent of participants
or graduates with mental disorders also had co-occur-
ring substance use or substance-related disorders.>%>*
In one example, a 2016 report on Orange County Col-
laborative Courts in California indicated that 12 per-
cent of adult mental health court admissions listed can-
nabis as their primary drug of use.”® These findings
suggest that cannabis use is likely prevalent in mental
health court populations as well.

Eligibility Criteria

Different problem-solving courts may use differ-
ent eligibility criteria when admitting defendants to
their dockets. As previously discussed, drug courts
tend to focus on offenders who use substances and
who may or may not have co-occurring mental dis-
orders.””® By comparison, mental health courts tend

to focus on offenders with mental disorders who may
or may not have co-occurring substance use.

At the referral stage, an offender may screen in or
screen out of a problem-solving court as a result of
cannabis use. For instance, according to a 2013 state-
wide survey of New York adult drug courts, 77 per-
cent admitted participants who used only canna-
bis.*® An offender with a cannabis use disorder and
no co-occurring substance use or mental disorders
might hypothetically screen into the majority of
these New York adult drug courts. Yet the same of-
fender might hypothetically screen out of the re-
maining 23 percent of courts due to using only can-
nabis and therefore not meeting eligibility criteria.

Reasons vary as to why problem-solving courts
may screen out potential participants who use can-
nabis. In drug courts, it is possible that officials lack
resources to manage all offenders who use cannabis,
believe cannabis use disorders are less treatable com-
pared with other substance use disorders, or view
cannabis as less harmful compared with other sub-
stances.”®4%%% As an example, in Pennsylvania, the
Fayette County adult drug court manual states in a
section on eligibility criteria that “Cannabis Use Dis-
order will be accepted with a co-occurring substance
abuse disorder due to treatment program time re-
strictions” (Ref. 57, p 18). The survey of New York
drug courts referred to participants who used only
cannabis as “arguably the lowest need subgroup of
drug users” (Ref. 46, p 57). In a multi-site adult drug
court assessment, the report excluded cannabis from
the category of “serious” drugs and referred to can-
nabis as a “less serious” clrug.28 In contrast, some
mental health courts may screen out offenders who
use cannabis if such use is determined to be more
problematic or more directly related to criminal be-
havior than a primary mental disorder.'®

Amid widening state legalization of cannabis use,
it remains to be seen whether problem-solving court
eligibility criteria and other policies around cannabis
use will resemble those related to other legally avail-
able substances. For example, drug courts generally
screen in participants for problematic alcohol use,
conduct random alcohol testing, and require absti-
nence from alcohol as a condition of participating in
these courts.””®'"*® Alcohol use is prevalent among
adult drug court participants, with 29 to 38 percent
reporting that alcohol is their primary substance of
abuse.® Some offenders with problematic alcohol use
may find themselves referred into subspecialty
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courts, such as driving under the influence (DUI)
courts that manage individuals with repeated DUI-
related offenses.® A complete review of problem-
solving court policies regarding alcohol and other
legally available substances is beyond the scope of this
article; however, it is possible that problem-solving
courts may approach cannabis use differently than
other legally available substances, especially in light
of the notion that cannabis use may be prescribed for
medical purposes.

Identification of Cannabis Use

Identifying cannabis use in problem-solving court
populations often begins when individuals are re-
ferred and screened for eligibility to participate in
such courts. Even if cannabis does not play a role in
the referral and screening of a candidate, cannabis use
may become apparent at any point during the admis-
sion process or later participation in a problem-
solving court. Some problem-solving court partici-
pants may openly acknowledge using cannabis to
treatment teams or to court officials. Other partici-
pants may appear at court visits or medical appoint-
ments intoxicated, smelling of cannabis, or carrying
cannabis in their belongings. Treatment teams may
discover a history of cannabis use after speaking with
a participant’s family members or reviewing a partic-
ipant’s medical records.

A common route through which problem-solving
courts determine that participants are using cannabis
is through urine drug screening. For example, in a
study of adult misdemeanor drug courts in Delaware,
44 percent of participants screened positive for can-
nabis use on their intake urine testing.”® Problem-
solving courts may conduct urine drug screens when
admitting a new participant, as well as on a frequent
and often random basis thereafter.”*>? Whether
someone who uses cannabis tests positive for this
substance on a urine drug test depends on multiple
factors, including recency of use, frequency of use,
type of cannabis product used, and type of screen
administered. Urine drug screens typically detect
cannabis use through the presence of tetrahydrocan-
nabinol metabolites, and these metabolites may be
detectable in urine as many as 30 days after last can-
nabis use.®”°! But these drug tests may not detect all
cannabis-related use, such as some cannabidiol prod-
ucts and synthetic cannabinoids.®* Additional types
of drug screens, such as hair or oral fluid testing, exist
to detect cannabis use, although problem-solving

courts tend to rely on urine drug testing due to ease of
administration, perceived reliability, and inexpen-
siveness.”®>”°! How problem-solving courts con-
duct drug testing and whether court officials under-
stand the meaning of test results may shape court
responses to participants who use cannabis.

Responding to Participants’ Cannabis Use

In addition to developing eligibility criteria for
defendants and mechanisms for identifying cannabis
use, problem-solving courts must decide how to re-
spond to cannabis use among existing participants on
their dockets. Given recent changes in the legal stan-
dards and medical knowledge on cannabis use, poli-
cymakers may develop varying attitudes toward can-
nabis use among participants of problem-solving
court. These attitudes may emerge as a result of a
combination of factors, including the function of
specific problem-solving courts (e.g., drug courts
versus mental health courts), state laws, offender de-
mographics, opinions of court officials and mental
health professionals, and past experiences with court
participants who used cannabis.

This section reviews a range of policies, a range of
policies on cannabis use that problem-solving courts
may implement that problem-solving courts may im-
plement regarding cannabis use among participants.
These different approaches are briefly summarized in

Table 1.
Abstinence-Based Approach

Problem-solving courts may require that partici-
pants completely abstain from cannabis use. For ex-
ample, after Michigan legalized medical cannabis use
in 2008, a subsequent survey found that a number of
Michigan drug courts had decided to ban all canna-
bis use among participants.®® Several drug court co-
ordinators replied that they would regard cannabis
use, even if for medical purposes, as a violation of
court policies and potential grounds for dismissal
from their programs.®> The National Association of
Drug Court Professionals (NADCP) released a 2012
position statement on cannabis, supporting “reason-
able prohibitions in Drug Courts against the use of
smoked or raw [cannabis] by participants and the
imposition of suitable consequences, consistent with
evidence-based practices, for positive drug tests and
other evidence of illicit [cannabis] consumption”
(Ref. 18, p 6). Drug court handbooks from multiple

states suggest courts have commonly required that
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Examples of Problem-Solving Court Policies Toward Cannabis Use

Court Policy Toward Cannabis Use

Sample Court Rules for Participants

Sample Court Responses to Cannabis Use

Abstinence-based approach

Do not use or possess any drugs or
alcohol . . . do not even think about applying
for a [medical cannabis] card.®”

As a participant in the Adult Drug Treatment
Court, you are agreeing not to use alcohol
and other drugs . . . defendants with
certificates for medical [cannabis] are not
eligible for admission. A participant who

Take corrective actions.

Corrective actions may include verbal warnings,
increased court visit frequency, stricter drug test
scheduling, delays of program graduation, brief
stays in detention, or referral back to traditional
criminal court.

obtains a certificate will be dismissed from

the Court.®”
Tolerance-based approach

This court does not encourage cannabis use

Do not take corrective actions.

given its health risks and illegal status under
federal law; however, we do not take
punitive actions against participants in our

court for using cannabis.*

This court does not monitor participants for

cannabis use.*
Adaptive approach

As a participant in Drug Court, you are

Potentially educate participant about the health
effects of cannabis use.
Tailor response to individual participant’s needs.

agreeing to not use alcohol, illegal drugs, or
unauthorized medication. This includes
medical [cannabis] unless authorized by the

court.”®

Use of prescribed medical [cannabis] is
presumptively prohibited and shall be
reviewed by the Court on a case by case

basis.??

Consider whether participant has valid medical
indication for cannabis use. Evaluate whether
cannabis use appears to be harmful or helpful
for the participant.

* Proposed, rather than actual, examples of court rules for participants.

.. . . 4- .
participants abstain from any cannabis use,***” with

one handbook warning participants to “not even
think about applying for a [medical cannabis] card”
(Ref. 65, p 13). Similarly, mental health courts in
several states have explicitly prohibited the use of any
cannabis, including for medical purposes.”®””

Of note, drug court and mental health court hand-
books often mention or prohibit use of “marijuana,”
“drugs,” “illegal drugs,” “illicit drugs,” or “illegal
substances” but may not clarify whether these terms
apply to legal medical or recreational cannabis use
under state laws.”*%°

In an abstinence-based approach, problem-
solving courts might treat any discovery of cannabis
use as a violation of program policies and take cor-
rective actions. Corrective actions may include verbal
warnings, increased court-visit frequency, stricter
drug-test scheduling, delays of program graduation,
or even brief stays in detention. In some cases, prob-
lem-solving courts may discharge participants from
their dockets as a result of cannabis use, which may
include referral back to traditional criminal courts for
processing of the defendants’ original charges.

Defendants who are deemed ineligible for
problem-solving courts due to cannabis use may have

limited options for legal recourse because courts have
yet to establish that participation in problem-solving
courts is a constitutionally protected right. For exam-
ple, several state courts that have faced this question
with regard to drug courts have determined that ap-
pellants did not have a fundamental right to partici-
pate in drug courts.®'®’

Potential advantages of an abstinence-based ap-
proach toward cannabis use include having a uni-
form abstinence policy that may simplify court pro-
cedures and ensure that all participants are treated
equally with respect to cannabis use. This strategy
may be particularly useful in drug courts where par-
ticipants struggle with substance use; allowing some
participants and not others to use substances might
send mixed messages and potentially indicate that
substance use is acceptable, which may hinder a drug
court’s effectiveness. An abstinence-based approach
is consistent with federal law, as well as with numer-
ous states’ laws, under which cannabis use remains
illegal. Problem-solving courts may rely on state and
federal funding, and it is possible that allowing can-
nabis use among court participants may jeopardize
such funding. An abstinence-based approach may
help decrease participant use of cannabis and there-
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fore might mitigate adverse health effects of cannabis
use, which may be particularly important among vul-
nerable participants who suffer from mental disor-
ders or substance use disorders.

Potential disadvantages of an abstinence-based ap-
proach toward cannabis use include that participants
who have used cannabis may fear interacting with the
court or speaking honestly with their treatment
teams due to anticipation of punishment for violat-
ing abstinence-based rules.** When required to ab-
stain from cannabis use, court participants may turn
to other substances, such as synthetic cannabinoids,
in pursuit of similar effects as cannabis use or to avoid
detection on drug tests.®> Banning all cannabis use
may preclude patients from using cannabis pre-
scribed to them for medical reasons and conflict with
the treatment recommendations of medical profes-
sionals.®* Further, such bans may conflict with state
laws that have legalized cannabis use for medical or
recreational purposes. Defendants who might bene-
fit from entering into problem-solving courts may be
deterred from doing so if participants must remain
abstinent from cannabis.

Tolerance-Based Approach

Rather than require complete abstinence from
cannabis use, problem-solving courts might adopt a
tolerance-based approach, which represents the op-
posite end of the policy spectrum. In this approach,
problem-solving courts generally tolerate cannabis
use among participants, regardless of participants’
reasons for using cannabis. Courts that pursue this
approach may simply choose to ignore cannabis use
among participants, similar to so-called “Don’t Ask,
Don’t Tell” policies.®> Another option may be to
educate participants about the health effects of can-
nabis use and to monitor participant cannabis use
through medical appointments, drug testing, and
court visits, but not to take corrective actions in re-
sponse to cannabis use. An online search conducted
in January 2019 could not identify any drug courts or
mental health courts that openly publicize such a
tolerance-based approach, though it is possible that
some courts are more lenient toward cannabis use
and follow an informal version of this approach.

Potential advantages of a tolerance-based ap-
proach also include having a universal policy that
simplifies court procedures and treats all participants
equally with regard to cannabis use. Given the prev-
alence of cannabis use among criminal offenders, a

tolerance-based approach may help avoid widespread
punishment of court participants who use cannabis.
Avoiding widespread punishment for cannabis use
might free up court resources, allow treatment teams
to focus on other behavioral health problems, expe-
dite graduation from such courts, and attract new
entrants into problem-solving courts who might oth-
erwise not join if cannabis use were banned. Partici-
pants who may benefit from therapeutic functions of
cannabis may continue using cannabis without fear
of reprisal.8 Further, a tolerance-based approach
may be consistent with state laws allowing for the
medical or recreational use of cannabis.

Potential disadvantages of a tolerance-based ap-
proach toward cannabis use include that court par-
ticipants might be more likely to use cannabis and to
suffer from adverse health effects related to cannabis
use. Court participants with mental disorders or sub-
stance use disorders may be at increased risk for par-
ticular adverse health effects from cannabis use, in-
cluding cognitive impairment, psychosis, and
addiction. Tolerating cannabis use among court par-
ticipants may signal to other participants that sub-
stance use is acceptable or encouraged, which may
impair recovery or foster criminal behavior among
court participants.”’ The effects of allowing offend-
ers to use cannabis on local crime rates is unknown.
Although some research suggests associations be-
tween cannabis use and violence, the effects of allow-
ing offenders to use cannabis on local crime rates is
unknown.?*® Finally, tolerance of cannabis use
may conflict with federal and state laws that prohibit
cannabis use, which may place participants at risk of
further criminal charges and could jeopardize the le-
gal status or funding of problem-solving courts utl-
izing this approach.

Adaptive Approaches

Problem-solving courts may wish to use adaptive
approaches toward cannabis use rather than universal
policies for all participants. One option for an adap-
tive approach might be referred to as an “opt-in”
policy. In this situation, a problem-solving court
would generally pursue abstinence from cannabis
among participants, educating participants about the
risks of cannabis use, discouraging cannabis use, and
taking corrective actions in response to cannabis use;
however, a subset of participants may be able to “opt
in” to cannabis use by demonstrating medical neces-
sity, such as producing a cannabis-related prescrip-
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tion or treatment plan recommended by a medical
professional. The NADCP position statement on
cannabis indicates some acceptance for this “opt-in”
approach, recommending that courts “require con-
vincing and demonstrable evidence of medical neces-
sity presented by a competent physician with exper-
tise in addiction” (Ref. 18, p 6) before allowing a
participant to use smoked or raw cannabis for med-
ical purposes. Problem-solving courts in states in-
cluding California,”® Michigan,63 Minnesota,’?
Rhode Island,® and Washington®? have approached
cannabis use along these lines, in which courts may
review medical cannabis use on a case-by-case basis
and may potentially authorize participant cannabis
use if deemed medically necessary.

Statutory changes related to cannabis use in the
criminal justice system may be one reason for the
development of these adaptive policies. For example,
California Health and Safety Code § 11362.795
states that a criminal defendant who qualifies for
medical use of cannabis under state law “may request
that the court confirm that he or she is allowed to use
medicinal cannabis while he or she is on probation or
released on bail.””?

Pursuant to this statute, the court must document
a decision, as well as reasoning behind this decision,
related to the defendant’s request to use medicinal
cannabis.”” In light of this broader “opt-in” policy
for criminal defendants on probation or released on
bail seeking to use cannabis for medical purposes,
problem-solving courts that supervise defendants
in the community might also choose to use this
approach.

Another option for an adaptive approach may be
referred to as an “opt-out” policy. At baseline, this
approach might be similar to a tolerance-based ap-
proach toward cannabis use, generally allowing
participants to use cannabis for medical or recre-
ational purposes without sanction. But under this
framework, the court may take corrective actions if
concern arises that cannabis use is hindering a partic-
ipant’s recovery or leading to deleterious conse-
quences, such as adverse health effects or additional
criminal behavior. Examples that might trigger cor-
rective actions include a treatment team raising alarm
that a participant is becoming psychotic due to can-
nabis use or a judge suspecting that a participant is
repeatedly intoxicated from cannabis use during
court visits.

Potential advantages of adaptive approaches to
cannabis use include the ability to tailor these ap-
proaches to the individual needs of court partici-
pants, which may optimize harm reduction from
cannabis use and other substances, as opposed to
one-size-fits-all policies.”**® Small studies of drug
courts have examined adaptive algorithms that adjust
judicial supervision and case-management services
depending on participants’ performance; these stud-
ies have found mixed results, although some findings
indicate adaptive programming may improve short-
term outcomes like drug-abstinence rates.”””? Adap-
tive treatment plans toward cannabis use might en-
hance the likelihood of participant recovery and
successful program completion, given that some par-
ticipants may use cannabis for medical needs.®* Of-
fenders who would be suitable for participation in a
problem-solving court may be more likely to do so if
they learn that courts are willing to allow cannabis
use within specific boundaries. In addition, adaptive
approaches to cannabis use may allow for more flex-
ibility to the often-changing legal standards and
medical knowledge around cannabis use.

Potential disadvantages of adaptive approaches to
cannabis use include that participants may become
frustrated or confused by variable treatment plans
that allow some participants to use cannabis and bar
others from doing so. Court officials and health care
professionals may hold differing opinions about
what constitutes a legitimate medical need for can-
nabis use or when to be concerned about a partici-
pant’s cannabis use. Because adaptive approaches
may allow some court participants to use cannabis
without sanction, these policies might invite in-
creased cannabis use and adverse health effects
among participants as a result of such use. Partici-
pants who are allowed to use cannabis under an adap-
tive approach risk criminal charges under federal and
many states’ laws. As with a tolerance-based ap-
proach, it remains unclear whether adaptive ap-
proaches and the possibility of increased cannabis use
among court participants might influence rates of
recidivism or local crime.

Conclusions

Problem-solving courts have become popular
models for criminal justice reform, and these spe-
cialty courts must now grapple with widespread le-
galization by U.S. states of cannabis use. Cannabis
use is prevalent among criminal offenders in the
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United States, including participants in problem-
solving courts, and may carry legal or medical impli-
cations for users. Problem-solving courts must de-
cide how to manage cannabis use among defendants,
not only when determining which offenders are eli-
gible for admission to such specialty courts, but also
after identifying cannabis use among existing
participants.

This article examines some of the ways in which
cannabis use may affect eligibility for problem-
solving courts, including possibly screening in or out
referred defendants, and different ways in which
problem-solving courts may discover cannabis use
among defendants. This article also reviews a range
of policies, including abstinence-based, tolerance-
based, and adaptive approaches, that problem-solv-
ing courts may adopt toward participants’ cannabis
use.

As legal standards and medical knowledge about
cannabis use continue to evolve, further study into
problem-solving court policies toward cannabis is
needed. For example, some evidence suggests that
drug courts may be less helpful for individuals who
primarily use cannabis compared with other sub-
stances.”>*¢1%® One multi-site study reported that
drug courts were less effective at preventing crime
among participants who primarily used cannabis, as
opposed to other substances.”® A single-site report
found an association between termination from drug
court and participant cannabis use.'®® The reasons
behind such findings are unclear, although diffi-
culty treating cannabis use disorders, public and
court perceptions of cannabis as less harmful com-
pared with other substances, and long detection
windows for cannabis metabolites in drug tests
may be contributory.?®>%1%°

Future research would be useful to better under-
stand the intersection between problem-solving
courts and cannabis use. Individual problem-solving
courts might publish recurring reports on participant
demographics and outcomes, which could yield lon-
gitudinal insights related to cannabis use in these
settings. On a wider scale, regular statewide or na-
tional surveys could clarify how problem-solving
courts in different regions approach cannabis use
among participants, especially within the context of
different state laws around cannabis use. These stud-
ies might also elucidate how problem-solving court
policies toward cannabis use compare with policies
toward other legally available substances such as al-

cohol and tobacco. Further investigation into the
effects of different cannabis policies on problem-
solving court participants, including clinical out-
comes, connection to treatment services, likelihood
of recidivism, and time to case resolution, may help
identify evidence-based practices that courts can im-
plement moving forward.
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