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The psychiatric evaluation of mentally ill offenders and defendants has become a 
major task at the crossroads of the Criminal Justice and Mental Health Systems. 
Criminal courts, often burdened and backlogged, are further handicapped in the 
trial and sentencing of criminal offenders and defendants by the lack of readily 
available, uniform, high quality psychiatric and psychological diagnostic services 
on a pretrial and presentence level. Since courts often lack such services, they use 
medium and maximum forensic security hospitalization, and extravagant and fre
quently inappropriate placement for many pretrial defendants and presentence 
offenders who could be evaluated under less restrictive and less costly circum
stances. 

The inappropriate use of limited state forensic mental hospital facilities is 
further compounded by other problems. Once a state has a facility designated to 
house mentally ill persons involved with the Criminal Justice System, the facility 
then tends to receive a clinically difficult group of civilly committed persons who 
are assaultive or considered "troublemakers" by the staffs of other state mental 
hospitals. These clinically difficult patients have been assessed as requiring 
"maximum security," or at least greater surveillance than the ordinary state hos
pital claims it can provide. However, in recent years, the right to treatmentl.2 in 
the least restrictive setting has received a great deal of attention and now must 
also be considered for patients housed in forensic hospital facilities. 3

.
4 

Added to the problem of inappropriate referral is one of undue retention. 
Psychiatrists often lack legal direction or guidance with respect to their actual or 
imagined vulnerability to civil rights' violations if the patient is involuntarily 
treated for longer than necessary.5 Similarly, a psychiatrist who discharges or 
provides leave for the patient who shortly proceeds to murder or seriously assault 
someone can then be faced with a lawsuit.6

.
7 

Community fear and political response also add to the pressure for retention 
of mentally ill persons involved with the Criminal Justice System, even for nonvi
olent offenses. The double label of mentally ill and charged or convicted is trans
lated into the label "criminally insane" by both the press and the public. Bentz 
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and Edgerton
9 

reported that 70 percent of the general public saw the primary role 
of the psychiatric hospital as that of protecting the public from the mentally ill, 
and Aviram and Segal

lO 
have described some of the strategies used by communi

ties to prevent the release of the mentally ill (such as bureaucratic maneuvering 
and long-term penal commitment). 

However, studies of patients released from mental-penal institutions have not 
found evidence to support the fears of the community. Steadman"-

13 
and his asso

ciates followed up the patients released after the Baxstrom l4 
decision in New York 

State and found a low incidence of reconvictions. Of 121 patients released, only 
nine were reconvicted for criminal offenses in the follow-up period averaging 
28.5 months. IS 

While the Steadman studies following the release of post-Baxstrom cases re
ported a low incidence of reconvictions, the present study deals with a population 
of mentally ill defendants and offenders, many of whom have active involvement 
with the criminal justice system. Accordingly, considerations of security require
ments are not based on clinical considerations but on a court's determination of 
the patient's need for criminal justice system security, which is based on the 
nature of the offense, charges, and other legal considerations. 

Long after the Baxstrom decision
l6 

and the removal of inappropriate popula
tions from Matteawan and Dannemora, a number of states continued to treat 
similar populations involuntarily in inappropriate maximum security hospital fa
cilities. Pennsylvania reacted to such litigation as Baxstrom v. Herold17 

and Jack
son v. Indiana's and to community pressure by considerably reducing the number 
of patients from more than 1,000 to approximately 200 by the time this study was 
undertaken. 

We examined the use of one such maximum security hospital in 1979 - thir
teen years after Baxstrom and two years after a revised mental health procedures 
act,19 which spelled out in legislative language the many due process reforms and 
court decisions bearing on treatment of involuntary committed persons.20-26 

Background 

Because of the ability of courts to commit mentally ill offenders and defend
ants to Pennsylvania's single maximum security state hospital (for evaluation and 
treatment of pretrial defendants and treatment of mentally ill, convicted state 
prisoners serving sentences - with maximum security being stipulated by the 
court), the Office of Mental Health became increasingly concerned about the 
population level and the possibility of at least some patients being managed else
where. Alternative placements included regional forensic hospitals (designated as 
medium security civil hospitals) or community placement. 

Several years before the study, Pennsylvania had established four regional 
forensic facilities that were designated as "medium" security, largely to dispell 
political and community concern about harboring the "dangerous, criminally in
sane" in their regions. In addition, during many decades of relative neglect by 
courts and clinicians alike, a number of mentally ill defendants languished at the 
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maximum security state hospital,27 receiving neither trial nor treatment prior to 
the Jackson decision. 28 

At the time of the present survey, the state hospital population of approxi
mately 204 included some 46 civilly committed patients, the great majority of 
whom were elderly, untried defendants and included at least one who had been in 
the hospital since 1913. As long as these people failed to become competent, 
Pennsylvania courts were content to keep them in the hospital, and clinicians 
(even if they were so minded) could not treat them in less secure facilities without 
a change in legal status. Prior to Jackson, 29 mentally ill defendants often remained 
committed to such state hospitals "for the criminally insane" for three, four, or 
five times the len%th of any sentence they might have received had they been tried 
and found guilty. 

Method 
At the time this study was undertaken, one of the authors31 then serving as 

Director of Forensic Psychiatry of the Pennsylvania Office of Mental Health, 
undertook a patient survey to evaluate the clinical and legal status of all patients 
confined in the state's sole maximum security psychiatric hospital. To accomplish 
this in a reasonably speedy and economical fashion, it was determined that each 
patient would be evaluated independently by "in-house" state maximum security 
hospital clinicians and again by "outside" mental health professionals not on that 
hospital staff. The "outside" clinical psychiatrists included two approximately 
equal groups: experienced clinicians from other state hospitals and nonstate hos
pital clinicians with extensive academic and forensic psychiatric background and 
interests. 

An examination and data-recording checklist was devised: eight double
spaced pages provided for the uniform consideration of comparable data - iden
tifying data; admission history; background of illness; diagnosis; recent 
symptoms and behavior; patient's recent adjustment in the hospital; involvement 
with staff, other patients, family or friends; medication; other therapies; concur
rent medical problems, if any; and the history of criminal offenses and current 
legal status. (This clinical assessment form is available on request.) 

The hospital staff evaluating teams and "outside" consultants then indepen
dently addressed themselves to specific clinical/forensic questions regarding each 
patient's "present state of mind," competency and prospects for treatment under 
less restrictive circumstances. These included medium security forensic hospi
tals,32 nonforensic state hospitals, partial hospitalization programs, mental retar
dation facilities, nursing homes, other community facilities, or outpatient 
management. In addition, each checklist specifically inquired as to the present 
prognosis for gaining competency, and if the patient was a sentenced prisoner, 
whether the prisoner could be responsibly managed at a penitentiary. Finally, for 
those patients without criminal justice system involvement, the survey elicited 
specific recommendations for transfer to facilities other than a forensic hospital 
or community placement. 

Prior to the arrival of outside clinicians, the professional staff at the facility 
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completed the questionnaire on each of the 204 patients. Thereafter, independent 
consultantsl3 were assembled from distant parts of the state to participate in a two
day evaluation and discussion seminar. During this time, again using the identical 
reporting format, clinicians were randomly assigned to the various wards where 
they directly examined each patient and reviewed the ward chart and central file 
record containing both clinical and legal materials. 

The two sets of examination data on each patient (those of the staff and the 
independent consultants) were then assembled and studied to identify areas of 
congruity and disparity between staff and consultant teams, as well as common 
areas of agreement on the need for continued maximum security hospitalization 
versus other appropriate dispositions that might be available under the patient's 
legal circumstances. 

The efforts of the consulting, nonstaff clinicians were further augmented by 
mental retardation experts from the state's Division of Mental Retardation who 
offered on-site input about the need for treatment in a mental retardation program 
of any patients determined mentally retarded rather than mentally ill. In addition, 
as a link to the correctional system, Bureau of Corrections consultants were avail-

1Bble 1. Stair and Independent Evaluation Team Placement Recommendations by Legal Status 
for Total Population of 201 Patients 

Not Guilty 
Sentenced Pretrial Civil by Reason Total 

Placement Prisoners Detentioners Patients of Insanity Population 
Recommendations No. (Percent) No. (percent) No. (Percent) No. (Percent) No. (Percent) 

Agreement 55 (66) 41 (61) 28 (61) I (20) 125 (62) 
Disagreement 28 (34) 26 (39) 18 (39) 4 (SO) 76 (38) 

Total 83 (100) 67 (100) 46 (100) 5 (100) 201 (100) 

1Bble 2. Clinical Agreement Between Stair and Independent Evaluation Teams 
for Placement of 125 (62 percent) of Patients 

Not Guilty 
Sentenced Pretrial Civil by Reason Total 
Prisoners Defendants Patients of Insanity Population 

Agreement No. (percent) No. (Percent) No. (Percent) No. (Percent) No. (Percent) 

To remain at 
maximum security 
facility 28 (34) 12 (18) 18 (39) (20) 59 (29) 

For placement 
elsewhere 27 (32) 29 (43) 10 (22) 0 (0) 66 (33) 

Medium security 
facility 19 (23) 13 (19) 3 (7) 0 35 (17) 

State psychiatric 
hospital 4 (5) 10 (15) 7 (15) 0 21 (11) 

Nursing home 2 (2) 4 (6) 0 (0) 0 6 (3) 
Return to 

community 2 (2) 0 (0) 0 (0) 0 2 (1) 

Return to prison 0 (0) 2 (3) 0 (0) 0 2 (1) 

Total 55 (66) 41 (61) 28 (61) (20) 125 (62) 
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able for special situations concerning the potential return of state hospital pris
oners to the state correctional system. 

A population of 204 patients was available at the start of the survey. Because 
of intervening discharges during implementation of the study, only 201 patients 
remained to be clinically interviewed and evaluated by both hospital staff teams 
and independent consultants. 

Results 
The hospital treatment teams and independent consultants agreed on the clini

cal findings and placement recommendations in 125 of the 201 cases (62 per
cent), and disagreed on the remaining 76 cases (38 percent). Data are shown in 
Table 1. Table 2 shows data on the clinical agreement between staff and indepen
dent evaluation teams regarding patient placement. The treatment teams and the 
outside consultants agreed that 59 of the patients (29 percent) required continued 
hospitalization at the maximum security facility, whereas 66 of the patients (33 
percent) should be transferred for treatment elsewhere. 

Table 3 shows data on the disagreement between staff and independent evalua
tion teams regarding retention of the remaining 76 (38 percent) patients at the 
maximum security facility. For 69 of the 76 patients (34.5 percent), the difference 
of opinion between the "in-house" staff and "outside" teams was over retention 
at the maximum facility versus management elsewhere - with the outside con-

Table 3. Clinical Disagreement Between Staff aocI Independent Evaluation Teams 
for Placement of 76 (38 percent) Patients 

Not Guilty 
Sentenced Pretrial ClvU by Reason 'ThtaJ 
Prisoners Detentloners Patients of IosaoIty Population 

Disagreement No. (Percent) No. (Percent) No. (Percent) No. (Percent) No. (Percent) 
Maximum VS. medium 
security forensic facility 12 (15) 8 (12) 7 (15) 3 (60) 30 (15) 

Maximum security vs. 
state psychiatric hospital 9 (11) 9 (13) 8 (18) (20) 27 (13) 
Maximum security vs. 
prison 2 (2) 3 (5) 0 (0) 0 (0) 5 (3) 

Maximum security vs. 
nursing home (1) (1) (2) 0 (0) 3 (1.5) 

Maximum security vs. 
mental retardation 
facility 0 (0) (1) 2 (4) 0 (0) 3 (1.5) 

Maximum security vs. 
community (1) 0 (0) 0 (0) 0 (0) (.5) 

Medium security 
forensic facility vs. state 
psychiatric hospital (1) 3 (5) 0 (0) 0 (0) 4 (2) 
Prison vs. state 
psychiatric hospital 2 (2) 0 (0) 0 (0) 0 (0) 2 (1) 

Prison vs. medium 
security 0 (0) 1 (1) 0 (0) 0 (0) (.5) 

Total 28 (34) 26 (39) 18 (39) 4 (SO) 76 (38) 
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sultants recommending transfer to a medium security forensic facility for 30 (15 
percent) patients, a state psychiatric hospital for 27 (13 percent) patients, prison 
for 5 (3 percent) patients, a nursing home for 3 (1.5 percent) patients, and release 
to the community for 1 (.5 percent) patients. For the remaining 7 patients, there 
was agreement as to release but disagreement as to where the patient should be 
transferred. 

The 201 sets of evaluation data were categorized with respect to legal status: 
sentenced prisoners, pretrial detentioners, civil cases (with no present involve
ment in the criminal justice system), and those found not guilty by reason of 
insanity (NGRI). The extent of agreement for each of the above groups was 
similar except for those found NGRI for whom the sample size was small (see 
Table 2). Agreement to retain patients at the maximum security facility occurred 
more frequently for civil patients34 and less frequently for the pretrial deten
tioners. 

Discussion 
Aside from reasonable differences of clinical opinion, there was nevertheless 

a solid core of one-third (36 percent) of patients who were found to be both 
legally and clinically suitable for release to less secure facilities or the commu
nity. In addition, independent consultants generally regarded another 34 percent 
of patients suitable for management elsewhere. Thus there was agreement by 
both teams that at least one-third of the population did not require maximum 
security forensic hospitalization, and independent consultants suggested that the 
population could be cut by as much as two-thirds through the use of alternative 
facilities. 

In terms of their legal status categories, only a third of the sentenced prisoners 
were found by both teams to require maximum security hospitalization. The most 
frequently recommended alternative placement for such sentenced prisoners was 
a medium security, regional forensic facility. 

For the pretrial detentioners, maximum security hospitalization was found to 
be appropriate for only one-fifth of them, with essential agreement by both 
teams. The most frequently recommended alternative placements for pretrial de
tentioners were medium security state hospital facilities (34 percent). 

The maximum security forensic facility was seen as appropriate for two-fifths 
of the civil patients (without current charges or convictions), with the most fre
quently recommended disposition being a regular state psychiatric hospital. 

The remarkably high figure for civil patients is because prior indeterminate 
commitment laws allowed for the inordinate retention of patients who grew old 
and senile at the state maximum security hospital. Having outlived both friends 
and family, and with no place else to go, such persons generally begged to remain 
in the only familiar environment they had known - often for twenty years or 
more. During this time, while witnesses disappeared and the charges were 
dropped, such patients remained mentally ill but required no greater forensic 
security than ordinary state hospital patients, sometimes no more than could be 
handled in a nursing home. 
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As a result of the clinical survey and evaluation, patients were considered for 
transfer or release. Ten months following completion of the survey, a follow-up 
inquiry indicated that of the 201 patients originally examined 84 patients had been 
transferred to alternative facilities and 2 patients released to the community. A 
total of 43 percent of patients had been released to less restrictive environments. 

Conclusions 
A certain amount of procedural inertia often is encountered at the junction of 

the Criminal Justice and Mental Health Systems. This inertia, generally attrib
uted to the ponderous nature of "the system," is most difficult for in-house staff 
personnel to overcome. When such inertia, often rationalized as conservative 
concern for the welfare of the patient and the community, results in detaining 
patients unnecessarily under greater restraint than is required, the results are 
expensive for the taxpayer and tragic for the patient. 

We have provided an initial model for the rapid clinical survey of maximum 
security hospital populations. The outside consultant team model also lends itself 
to identifying and recommending treatment for the substantial numbers of men
tally ill offenders known to be housed in jails and penitentiaries. We hope similar 
clinical forensic surveys can assist and stimulate the frequently overburdened, in
house staff to periodically review cases with outside mental health professionals 
to ensure the most appropriate placement management of mentally ill offenders 
and defendants, and to cope with the inertia and latent "intimidation" involving 
the hospital staffs prospects of bucking the ponderous (often leisurely) proce
dures of two bureaucratic systems, mental health and criminal justice. 

The use of independent consultants and a uniform interviewing and data col
lection checklist provided a useful mechanism for the sharing and comparison of 
divergent and convergent clinical findings and opinions and for the identification 
of decision points that specifically address the mentally ill person's involvement 
with the Criminal Justice System. Such an approach reduces the incidence of 
inappropriate hospitalization of mentally ill persons at a maximum security facil
ity, consistent with the principle of treatment under the least restrictive environ
ment. As a result of this survey, more than 40 percent of the maximum security 
hospital patients were identified as suitable for transfer elsewhere and were duly 
discharged and transferred to other facilities. 

References 

I. Youngberg v. Romeo, 457 U.S. 307 (1982) 
2. Birnbaum: The right to treatment. 46 ABAJ 499 (1960) 
3. Rennie v. Klein, 462 ESupp. 1131 (D. N.J. 1978). Affd in pan and revid in pan 653 E2d 836, (3rd Cir. 

1981), vacated and remanded 458 U.S. 1119 (1982) 
4. Stone AA: Overview: The right to treatment - Comments on the law and its impact. Am J Psychiatry 

132: 1125-34, 1975 
5. O'Connor v. Donaldson, 422 U.S. 563 (1975) 
6. Freach v. Commonwealth, 471 Pa. 558, 370 A.2d 1163 (1977) overruled on other grounds 479 Pa. 384, 

388 A.2d 709 (1978) 
7. Hicks v. United States, 511 E2d 407 (D.C. Cir. 1975) 
8. Rachlin S, Pam A, Milton J: Civillibenies versus involuntary hospitalization. Am J Psychiatry 132(2): 189-

92 (1975) 

Bull Am Acad Psychiatry Law, Vol. 12, No.1, 1984 91 



Heller et a/. 

9. Bentz WK, Edgerton JW: Consensus on attitudes toward mental illness. Arch Gen Psychiatry 22:468-473 
(1970) 

10. Aviram U, Segal SP: Exclusion of the mentally ill. Arch Gen Psychiatry 29: 126-31 (1973) 
II. Steadman: Implications from the Baxstrom experience. Bull Am Acad Psychiatry Law 1:189 (1973) 
12. Steadman: Follow-up on Baxstrom patients returned to hospitals for the criminally insane. Am J Psychiatry 

130:317 (1973) 
13. Steadman HJ, Keveles G: The community adjustment and criminal activity of the Baxstrom patients: 1966-

1970. Am J Psychiatry 129:80 (1972) 
14. Baxstrom v. Herold, 383 U.S. 107 (1966) 
15. Steadman HJ, Halfon A: The Baxstrom patients, backgrounds and outcomes. Seminars in Psychiatry, 

3:376-87 (1971) 
16. 383 U.S. 107 (1966) 
17. [d. 
18. 406 U.S. 715 (1972) 
19. Mental Health Procedures Act (Act 143 of 1976), 50 Pa. Cons. Stat. Ann. 7101 el seq. (1969) 
20. Jackson v. Indiana, 406 U.S. 715 (1952) 
21. Commonwealth v. McQuaid, 464 Pa. 499, 347 A.2d 465 (1975) 
22. Baxstrom v. Herold, 383 U.S. 107 (1966) 
23. Dixon v. Attorney General of Pa., 325 F.Supp. 966 (M.D. Pa. 1971) 
24. O'Connor v. Donaldson, 422 U.S. 563 (1975) 
25. Addington v. Texas, 441 U.S. 418 (1979) 
26. Rogers v. Okin, 634 F.2d 650 (1st Cir. 1980) vacated and remanded sub nom. Mills v. Rogers, 457 U.S. 

291 (1982) 
27. Comment, commitment to Farview: incompetency to stand trial in Pennsylvania. U Pa L Rev 117:1164 

(1969) 
28. Jackson v. Indiana, 406 U.S. 715 (1972) 
29. [d. 
30. Comment, commitment to Farview: incompetency to stand trial in Pennsylvania, U Pa L Rev 117:1164 

(1969) 
31. Heller, Melvin 5., MD 
32. These were specific, separate locked ward sections of specific state hospitals designated to receive cases 

with criminal court and correctional involvement. 
33. The nonstate hospital physicians received a modest state per diem and expenses and contributed the two-day 

period out of their community and professional interest in the particular hospital's problems and its dual 
relationship with the criminal justice and mental health systems. 

34. Many of these civil patients were elderly and senile persons who, by the time their charges were dropped, 
had outlived friends or relatives and regarded the maximum security hospital as their only home. The 
clinical judgment in such cases was often against the disruption of familiar surroundings in the generally 
incompetent senile group who begged to remain as "voluntary" patients. 0 

92 Bull Am Acad Psychiatry Law, Vol. 12, No.1, 1984 


