When It Pays to Be Insane: Three
Unusual Legacies of Insanity
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Although the law generally does not permit an individual to profit by his own
wrongdoing, that equitable principle may be inapplicable in the case of an individua!
who has been adjudicated insane (and therefore has not committed a wrong in the
eyes of the law). This papar discusses three unusual legacies of a determination of
insanity: (1) the inheritance cases (permitting the insane killer to inherit from his
own victim), (2) the life insurance cases (permitting the beneficiary to recover when
the insured commits suicide while insane), and (3) the effect of insanity on publi-
cation rights agreements in sensational criminal cases.

The debate over the insanity defense has
Intensified since John Hinckley, Jr., was
found not guilty by reason of insanity
after he attempted to assassinate Presi-
fient Reagan." 2 Even prior to Hinckley,
It was alleged that admitted killers were
Eetting away with murder legally’ and
that dangerous criminals were going free
35 a result of the workings of the insanity
defense.* Yet even while the controversy
Tages on about whether or not (or to
What extent) psychiatrists should involve
themselves in such matters or whether
Or not the insanity defense should be
abolished altogether,’® it has generally
80ne unnoticed that sometimes there
May be other important consequences,
aside from the outcome of criminal pro-
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ceedings, when an individual is found to
be insane.

In some cases, insane individuals,
aside from the issue of exculpation, ac-
tually stand to profit by their acts. It
literally pays to be insane under certain
circumstances!

Although these unusual legacies of in-
sanity are only tangentially related to the
issues of the misuse of psychiatric testi-
mony or the abuse of the insanity de-
fense per se, they are important in their
own right and are of interest to the fo-
rensic psychiatrist. This article discusses
three unusual legacies of a determina-
tion of insanity: (1) the inheritance cases
(permitting the insane killer to inherit
from his own victim), (2) the life insur-
ance cases (permitting the beneficiary to
recover when the insured commits sui-
cide while insane), and (3) the effect of
insanity on publication rights agree-
ments in sensational criminal cases (the
“Son of Sam” statute).®
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The Inheritance Cases

In general, one who wrongfully kills a
person cannot inherit from the victim,
under the equitable principle that one
cannot be allowed to profit from his own
wrong. The leading case is Riggs v. Pal-
mer, 115 N.Y. 506 (1889). In Riggs, a
grandson murdered his grandfather
upon learning that the grandfather in-
tended to revoke a will which named
him as the primary beneficiary. This
appeared to be a classic case of “murder
for profit” and the grandson was con-
victed of murder in the second degree.
The court stated as follows:

No one shall be permitted to profit by his own

fraud, or to take advantage of his own wrong,

or to found any claim upon his own iniquity,
or to acquire property by his own crime. These
maxims are dictated by public policy, have
their foundation in universal law, administered
in all civilized countries, and have nowhere
been superseded by statutes. . . . It never could
have been their [the legislators’] intention that
a donee who murdered the testator to make

the will operative should have any benefit un-
derit”

It was inconceivable, said the court,
that the laws respecting the descent and
devolution of property should operate in
favor of one who murdered his ancestor
so that he might speedily come into pos-
session of his estate.

In New York, therefore, the applicable
rule of law, set down by Riggs v. Palmer,
is that killers cannot inherit as a result
of their own crime. But, as the following
case illustrations demonstrate, that rule
does not apply where a finding of not
guilty by reason of insanity is reached.

Matter of Eckardt® Hans Eckardt
met his death on June 23, 1943, at the
hands of his wife Anna Marie Eckardt.
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The decision describes the forensic psy-
chiatric aspect in relevant part as fol-
lows:

It is quite unnecessary to detail here the grue-
some events leading up to this homicide. The
expert for the defendant testified that the wife
was afflicted with an ailment known as “som-
nambulism” which is described as a state in
which a person goes about and does purposeful
acts without knowing what he or she is doing.
While it is true that the expert for the People
testified that in his opinion the wife was not
thus afflicted he did admit that it was quite
possible for a person to have no memory if he
received a brain injury; at least no memory for
a certain period of time; that people in a som-
nambulistic state have done more than walk;
that they have been known to do purposeful
acts; that a series of events, emotional strain
and sorrow could pile up to such an extent that
a person’s mind becomes deranged. The un-
happy life of this couple, the husband’s cruel
treatment of the wife and his assault upon her
the night of the murder might very well ...
create this state of somnambulism and that the
wife at the time of the commission of the act
did not appreciate the nature thereof and know
that it was wrong.’

In Eckardt, a case of first impression,
the court recognized the fundamental
bases set out in the Riggs v. Palmer
decision, i.e., that a party should never
be permitted to profit by his or her own
wrong. However, the court reasoned that
in the case before it, the wife had com-
mitted no legal wrong and that, there-
fore, the principle barring her from prof-
iting from her own wrong would be in-
applicable. It could not be concluded
that she perpetrated the act with an end
in view of profiting thereby, not know-
ing at the time the nature and quality of
her act and that it was wrong. Thus,
Eckardt established the principle in New
York that if a beneficiary is found not
guilty of the murder of the testator (of
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testatrix) by reason of insanity, he has
committed no legal wrong and is not
precluded from inheriting under the will
of the murder victim.

Matter of Wirth'® Norbert Wirth
Wwas charged with two counts of murder,
Causing the deaths of his wife Simone
Wirth and her lover Henry McDermitt.
In a jury trial, he was found not guilty
by reason of insanity. Following the
Judgment of acquittal, he was commit-
ted to a state hospital as required by
Statute, but two months later he showed
ho evidence of mental illness and was
released by the hospital on convalescent
Status. Thereafter, he routinely reported
to the hospital for five years and finally
was discharged. Although his wife had
left no will, the question arose as to
Whether her husband could inherit from
her estate under New York’s intestate
Statute. (A person dies “intestate” when
he or she has left no will and the devo-
!ution of the estate is prescribed accord-
Ing to the local statutory scheme.) The
Court, citing Eckardt, stated:

I'conclude that it is not against the public policy
of this State to permit one who has kilied while
insane subsequently to take a share of the estate
of the deceased or the proceeds of a policy of
life insurance on the life of the deceased of
which the insane killer is beneficiary. ... The
court is familiar with all the facts involved in
the death of Simone Wirth and concurs in the
finding of the Criminal Court’s verdict holding
that Norbert Wirth was not guilty by reason of

. Insanity, and will therefore order that Norbert
Wirth is entitled to his intestate distributive
share as surviving spouse.''

Matter of Bobula'> On August 28,
1964, John Bobula took it upon himself
to shoot his wife to death and then took
his own life in a similar manner. The
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court below held that the equitable rule
of Riggs v. Palmer did not apply in the
case of homicide-suicide because in such
a case the homicide could not have been
motivated by a desire to personally
profit from the killing. The Appellate
Division reversed, stating that it did not
matter whether the profit went to the
killer directly or to his estate. New
York’s highest court, the Court of Ap-
peals, in a terse per curiam decision,
skirted the issue by reversing and re-
manding to the trial court, with instruc-
tions to reinstate the trial court’s result
only if it found that the killing occurred
under circumstances which would ex-
culpate the husband from criminal lia-
bility, i.e., if he were insane at the time.
If it should be determined by the trial
court that the husband had been insane
and that there could have been no suc-
cessful prosecution of him had he lived,
then the husband’s estate can take its
share of all jointly owned assets.
Judge Burke, in a thoughtful dissent-
ing opinion, wrote:
The question, as we see it, is not whether John
Bobula was criminally liable for his wife’s
death, but rather whether he perpetrated a
wrong upon her in taking her life whereby he
changed and terminated her interest in their
jointly owned property. . . . While it is assumed
that this was not a classic “murder for profit,’
... nevertheless it falls within the long-estab-
lished rule that “no man shall be permitted to

profit by his own wrong.” This rule is applicable
to the wrongdoer’s estate as well as to himself."?

Judge Burke went on to raise a further
point that must give even the most fear-
less forensic psychiatrist pause to reflect
on the limits of psychiatric expertise:

The majority’s disposition of this case presents
further difficulties: it imposes upon a



Surrogate' the duty of determining whether
John Bobula was criminally liable for his wife’s
death. His spirit must be placed upon trial, and
it must be determined whether he was guilty of
murder beyond a reasonable doubt, or whether
he would have been exculpated from criminal
liability, “e.g., if he were insane.” First of all,
the Surrogate’s Court is not a proper tribunal
for such a proceeding. Secondly, it has not even
been alleged that John Bobula might have been
insane. And in this respect, if we were dealing
in presumptions, we would note that the pre-
sumption of sanity, the normal condition of
man, “is not overcome by proof of the act of
suicide.” (Richardson, Evidence [9th ed.,
1964], § 61)'°

Thus, in New York State, a “post-
mortem insanity defense” is called for
in suicide-homicide cases, when the kill-
er’s estate may take from the assets of
the victim. If the “spirit” of the killer-
beneficiary is found to be not guilty by
reason of insanity, then his estate is en-
titled to “profit” as a result of his act.

The Life Insurance Cases'®

Life insurance policies generally pro-
vide that the insurance company will not
be lable in the event of death from
suicide on the part of the insured within
a stipulated period, usually the first two
years of the policy. (The courts hold that
such a “suicide clause” in a life insurance
policy, excepting liability for suicide of
the insured within two years from the
date of the policy, impliedly imposes
liability for such suicide occurring after
the expiration of the two years. Such a
clause is also known as an “incontestable
clause” and operates so as to bar the
defense of suicide by the insurance com-
pany after the time fixed thereby has
run.)

Under such a life insurance policy, it
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is necessary that the suicide be commit-
ted while “sane” in order to prevent a
recovery by the beneficiary. Establish-
ment of the suicide’s “sanity” merely
requires the establishment of an element
of intent, i.e., the voluntary, intended
taking of one’s own life. It is only nec-
essary that the insured have sufficient
mentality to realize that the act of sui-
cide is committed for the purpose of
producing the result intended. Whereas
it might be questioned whether anyone
committing suicide can ever be held to
have acted truly voluntarily or to have
exercised their rational judgment in the
matter, courts generally hold that “in-
sanity cannot be presumed from the
mere fact of suicide for experience has
shown that self-destruction is often per-
petrated by the sane.”"” Thus, intent is
the essence of the act of suicide from a
legal point of view and it presupposes a
mind sound enough to form that intent.
When an individual’s suicide proceeds
from the exercise of an act of volition,
in the eyes of the law he is “sane,” and
the insurer is not liable during the first
two years of the policy.'®

Under what circumstances do the
courts allow that a suicide was commit-
ted while the individual was “insane?”
The present-day standard for insanity in
this context was established in 1875.
One of the earliest New York cases con-
sidering the issue stated that the insured
was “insane” and the suicide was not
intentional (thereby giving the benefici-
aries a right to the proceeds of the policy)
because

self-destruction by the assured when his mind
was so disordered that he did not know that
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the act committed would cause death, when he

could form no intention and be influenced by

no motive, or when he was under the influence
of some insane impulse which he could not
resist does not avoid the policy.'

Thus a stipulation in a life insurance
policy excluding death by suicide is ef-
fective if the insured commits suicide
while “sane” (i.e., while in possession of
the requisite capacity to intend to do so,
regardless of the motivation, the pres-
€nce or absence of mental illness, etc.);
Such a stipulation is inoperative if the
insured at the time of the suicide was
“insane” (i.e., while lacking the intent to
kill himself; “without appreciation of the
Physical consequences of his action or
Without power to resist the disordered
Impulse that impelled him to end his
own life”2%).2!

Strasberg v. Equitable Life Assurance
Society of the United States®® Strasberg
Was a 42-year-old stockbroker, earning
$100,000 per year (in 1949). He was also
a director of various power companies
as well as a trustee of numerous trust
funds. When he learned that the Secu-
lities and Exchange Commission and
the Department of Justice were engaged
In conducting an investigation of his role
In manipulating the securities of one of
his customers, an investment trust, he
Conferred with his attorney and stated
that he was considering various means
of getting out of his difficulties, includ-
Ing suicide. Upon a pretext to his wife
that he was going to Washington, DC,
he went to Newark, New Jersey, regis-
tered in a hotel under an assumed name,
and took an overdose of sleeping pills,
dying as a result thereof on February 19,
1949 The insured left three notes in his
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own handwriting. The first note, ad-
dressed to the hotel management, di-
rected it to deduct his bill from the
money in his wallet and to notify his
next of kin. The second note, addressed
to his attorney, brother-in-law, and close
friend, apologized for his inconvenienc-
ing them and requested cremation with-
out any fuss. The third note, written to
his wife in endearing terms, stated, “It is
the only way for me, cowardly though it
may seem to be.”

Although the plaintiff (the wife and
beneficiary of the decedent’s life insur-
ance policy) conceded that suicide had
occurred within two years of the issu-
ance of the policy, she contended that
suicide was the result of “insanity,” i.e.,
that he had been irrational when he
killed himself. Evidence was adduced to
the effect that the deceased had assumed
the support of a large family when very
young; that a paternal uncle had com-
mitted suicide; that he slept only three
or four hours a day and had an insatiable
lust for money; that he would become
extremely angry at trivial annoyances;
that he was given to violent outbursts
while playing cards; that on other occa-
sions he was irritable and aggressive; that
he would frequently change plans with
dramatic suddenness; and that he some-
times broke down and cried at business
reversals. On the basis of a hypothetical
question, a court-appointed psychiatrist
testified that in his opinion the insured
had been suffering from manic-depres-
sive psychosis for some time before his
death. The psychiatrist further con-
cluded that the insured had formed an
intent to take his life as a means of exit
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from his difficulties. The court con-
cluded that

None of the facts leading to the suicide suggests
that the insured was irrational when he killed
himself. Every step in his plan appears to have
been cooly calculated.... The manner in
which the deceased planned his death indicates
neither impulse nor insanity. It would be dif-
ficult to find a plainer case of intentional self-
destruction with a clear knowledge of the con-
sequences of one’s act.”?

Kent v. New England Life Insurance
Company** On December 23, 1964,
Edward Kent killed himself by firing a
.22 caliber bullet from a semiautomatic
pistol into his right temple. He had been
drinking heavily at an office party, was
knocked to the ground by a jealous hus-
band who resented Kent’s attentions to
his wife, and had driven home from the
party, striking a parked vehicle without
stopping along the way. He arrived
home and appeared to be very restless
and irritable to his wife. He ripped off
his tie and his shirt, causing the shirt
buttons to fly off. During this time, he
stated to his wife, “What difference does
it make?” He asked his wife to get his
gun, but she refused to get it. He then
ordered her out of the room, got the gun
himself from a cabinet, prepared and
cocked the gun for shooting,” put it to
his head with both hands, and fired a
bullet through his head, dying instantly.

The plaintiff (the wife and beneficiary
of the decedent) claimed that, although
the suicide occurred within two years of
the issuance of his life insurance policy,
he was so drunk at the time of his death
that he was unable to form an intent to
kill himself (and therefore she should be
able to collect the proceeds on the policy
notwithstanding the suicide clause). The
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court stated that, despite the apparent
absence of any “rational” motivation to
commit suicide, intent may be formed
in the absence of or regardless of any
motivation. In regard to his intoxication,
the court said:
The first question is whether Kent was so drunk
that his mind could not form the intent to kill
himself. It must be remembered that drunken-
ness by itself does not necessarily so becloud,
befuddle or obscure the mind as to prevent the
formation of an intent to kill. ... That a man
may be even grossly intoxicated, and yet be

capable of forming an intent to kill or do any
other criminal act, is indisputable.?®

The court concluded that in view of
Kent’s conduct, although concededly
not in full command of his reflexes of
reason, it was conclusively established
that Kent had intended to kill himself.
Therefore, by virtue of his demonstrated
intent to commit suicide, he was sane at
the time and the insurance company was
released from any liability under the
terms of the policy.

The Effect of Insanity on
Publication Rights?’ Agreements
in Sensational Criminal Cases
(“Son of Sam” Statute)

As a consequence of the increased fo
cus of public attention on sensational
crimes, criminal defendants not infre-
quently have attempted to capitalize on
the media interest in their stories by
selling the publication rights to their life
story or their alleged role in the crime-
As one court stated:

The sophistication of our society has embel

lished the field of entertainment to the extent

that reading of the “exploits” becomes an ac

ceptable substitute for “live performances if
the Roman arena”—witness the mad rush of

publishers to obtain the literary and motio?
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picture rights to the last days of the condemned
Mmurderer who preferred death by execution to
life imprisonment [viz Gary Gilmore].?*

The New York Legislature, shocked
by the large numbers of vicarious thrill
Seekers and by the media trumpeting
forth each little happening in the noto-
Tious “Son of Sam” case in New York,
hastened to debar David Berkowitz (the
“Son of Sam” killer) and others from
Profiting from their heinous misdeeds.
New York was the first state (followed
Py 21 others) to enact a statute preclud-
Ing criminal defendants from the unjust
¢nrichment that could result from sell-
Ing the publication rights to their stories.
(For an excellent discussion of these stat-
Utes, see reference 29.)

_The author of the New York bill pro-
hibiting convicts from profiting from
their stories commented on the rationale
behind the statute:

It is abhorrent to one’s sense of Jjustice and

decency that an individual, such as the forty-

four caliber killer [viz David Berkowitz], can
€Xpect to receive large sums of money for his

Story once he is captured—while five people

are dead, other people were injured as a result

of his conduct. This bill would make it clear

that in all criminal situations, the victim must
more important than the criminal.®®

The congressional conference com-
Mittee report on the proposed federal
version of the New York statute
echoed the same rationale:

A number of people have expressed concern
th.at the widespread publicity surrounding a
Cfme can result in the criminal wrongdoer
Teceiving lucrative fees for books, articles, in-
terviews and the like. These people see such
Income on the part of the wrongdoer as unjust
€nrichment and have proposed that such in-
Come be held in escrow by the State in order
10 pay claims made against the wrongdoer by
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the victims of the crimes which led to the unjust
enrichment.”!

The New York Statute (dubbed the
“Son of Sam” statute)*? and most of the
others generally provide that, if the de-
fendant is convicted, the victim of the
crime and his or her family may collect
from the escrow account by bringing a
civil action against the perpetrator. If
acquitted of the crime, the defendant
receives the funds.

What would the result be in a situa-
tion in which the defendant is found to
be not guilty by reason of insanity? Of
course, such an individual is legally
blameless and has committed no legal
wrong. Therefore, in such a case, the
insane defendant should be allowed to
retain the proceeds of any publication
rights agreement.

Contrary to all expectations, the New
York statute treats the defendant who is
not guilty by reason of insanity and the
defendant found guilty of the crime
alike. Subdivision 5 of the statute reads
as follows:

For purposes of this section, a person found

not guilty as a result of the defense of mental

disease or defect pursuant to section 30.05 of

the penal law shall be deemed to be a convicted
person.*

It is not surprising that many com-
mentators have debated the constitu-
tionality of the “Son of Sam” statute.>***
When Congress rejected a bill patterned
after the New York statute, the deter-
mining factor was the finding of the
American Law Division of the Library
of Congress Congressional Research
Service that “serious constitutional is-
sues are raised by the {[New York] legis-
lation: the main constitutional issues



raised concern the due process clause of
the 14th Amendment and the Ist
Amendment protection for freedom of
speech and press.™

The legislative bill jacket of the New
York statute, prior to passage, included
an adverse memorandum from Franklin
E. White, of the Division of the Budget,
listing possible constitutional arguments
against the bill and recommending a
veto. His final comment, handwritten
(apparently for emphasis) was: “This bill
is terribly drafted!! Its intent & objectives
should be praised but it should be vetoed
with a promise to resubmit a bill which
will (1) be clear [and] (2) have a chance
of surviving a constitutional attack.”’
The same jacket contained a memoran-
dum to counsel for the Governor read-
ing in part: “Obviously, there are many
holes in the proposal. . . . Though it may
be a little weak on details, the bill is
certainly strong and definite as an
expression of public policy. We believe
the public policy is a good one and
should be supported.”®

Apparently, in response to the public
outcry over the monetary windfall from
the media’s base delight in the ghoulish
recounting of the exploits of “Son of
Sam,”* the Legislature conceived,
drafted and enacted Executive Law Sec-
tion 632-a in great haste, less concerned
with its possible constitutional defects
than with the need to respond promptly
to mounting public pressures. Insanity
acquittees and convicted felons were
lumped together and accorded the same
treatment—confiscation of all profits
from publication rights agreements. Al-
though vulnerable to constitutional at-
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tack, these laws have yet to be judicially
tested to date.

Conclusion

It we accept the legal dictum, Actus
non facit reum, nisi mens sit rea, (“An
act does not make the person doing it
guilty unless it is accompanied by a
guilty mind”), then it follows that an
individual found not guilty by reason of
insanity should be allowed to inherit the
property of the murder victim. Having
committed no legal wrong, the equitable
principle barring an individual from
profiting from his or her own wrong
would be inapplicable, In the life insur-
ance cases, “insanity” is equated with
lacking the capacity to form the intent
to take one’s life. An individual who
commits suicide while lacking the red-
uisite capacity to form an intent t0
commit suicide would thereby not be
responsible for this action. Under such
circumstances, even if the suicide o¢-
curred during the first two years of the
policy, the beneficiaries could recovef
the insurance benefits.

The “Son of Sam™ statute in New
York treats insanity acquittees the sam¢
as convicted felons and bars them from
profiting from the sale of the publicatio?
rights to their stories. It would apped!
that such individuals have committed
no legal wrong and, like the insanity
acquittees who are allowed to inherit the
property of their murder victims, should
be permitted to recover publication roy”
alties without state interference. Such 2
statute may turn out to be constitution”
ally defective and be overturned. On the
other hand, the statute may successfully
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Tesist a constitutional challenge on the
Pasis that the state is justified in treating
Insanity acquittees as a “special class™*
for the purpose of promoting public
safety, health or morality.* (For an ex-
Cellent discussion of constitutional chal-
lenges based on other grounds, e.g., im-
Permissible restrictions on defendants’

first amendment rights, see reference
42,
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Jones v. United States, 51 US. L. W. 5041
(U.S. Sup. Ct. June 29, 1983) (holding that
insanity acquittees are a “special class” that
may be treated differently from other candi-
dates for commitment)

It might be argued that if insanity acquittees
can inherit property from their victims, then
they should also be allowed to sell their sto-
ries about their “criminal” acts and keep the
proceeds. Perhaps the rarity of the former
situation and the absence of any public out-
cry about the injustice of it accounts for the
different response of the law. The spectacle

42.

Goldstein

of large numbers of criminals profiting from
their sensational crimes, along with a growing
concern for the rights of victims, has led to
the enactment of “Son of Sam” statutes
throughout the country. On strong public
policy grounds, insanity acquittees, although
legally blameless, are likewise precluded from
what the public perceives as unjust enrich-
ment at the expense of the victims of crime.
Note: Publication rights agreements in sen-
sational criminal cases: a response to the
problem. Cornell Law Rev 68:686-705, 1983
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