Disposition of Insanity
Acquittees in lllinois

Robert M. Wettstein, MD; and Edward P. Mulvey, PhD

Little attention has been paid to the processing of insanity acquittees subsequent
to criminal trial. This study first obtained descriptive data on new insanity acquittees
(N = 137) in lHinois between January 1982 and July 1984 and then examined the
criminal commitment criteria used by evaluating psychiatrists and criminal courts in
the disposition of insanity acquittees. Acquittees in lllinois were largely male, chronic
schizophrenics who had been acquitted for murder or attempted murder. Judges
tended to use criminal criteria that were more demanding than those which had
been recommended by psychiatrists. Stepwise discriminant analyses revealed that
psychiatric diagnosis was the most influential factor in determining psychiatrists’
recommendations and court dispositions. Psychiatrists and committing judges failed
to comply with the requirements of the committment law in one quarter of the cases.

The not guilty by reason of insanity
(NGRI) verdict has been the subject of
heightened public and professional in-
terest in recent years. Debate about its
rationale, deployment, and extent of ap-
propriateness has appeared regularly
with recent attention paid particularly
to macrolevel reviews of outpatient pro-
grams and facilities like those in Oregon,
Maryland, and Illinois." Little solid in-
formation exists, however, regarding
either the characteristics of insanity ac-
quittees or the treatment decisions made
about these individuals.>? Although the
subject of considerable legal commen-
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tary, including a recent US Supreme
Court decision,* empirical analyses of
the disposition of insanity acquittees by
state and federal courts are rare.’

Much of the difficulty in obtaining
useful information about the processing
of insanity acquittees is due to the nu-
merous ways in which they are man-
aged. Dispositions of insanity acquittees
vary widely throughout federal and state
jurisdictions. These range along a broad
continuum of least restrictive disposi-
tions (equal treatment of insanity ac-
quittees and civil committees) to most
restrictive dispositions (automatic and
indefinite commitment of acquittees,
with the burden of proof of nondanger-
ousness for release placed on the com-
mittee).*®* Moreover, as in the case of
civil commitment, criteria for criminal
commitment also vary across jurisdic-
tions, with different definitions and con-
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sideration given to the constructs of
mental illness and “dangerousness.”® '
Given these inconsistencies and the mul-
tifaceted nature of dangerousness pre-
dictions,'' it is not surprising that there
are considerable empirical problems and
little conclusive data regarding the as-
sessment and disposition of insanity ac-
quittees.

The present investigation attempts to
provide a descriptive view of the hand-
ling of insanity acquittees in a single
state jurisdiction. This study is an initial
step in formulating views about the
processes and outcomes connected with
insanity acquittee disposition. A clearer
picture of who 1s acquitted under a par-
ticular statute and how these individuals
are handled after acquittal is a critical
prerequisite to informed speculation
about the impact of existing and pro-
posed statutes.

The sample of acquittees examined
here was evaluated pursuant to the Illi-
nois dispositional criteria, which uses
two “dangerousness to others” criminal
commitment criteria. These two com-
mitment standards differ in the immi-
nence of the predicted violent behavior
and the presence or absence of mental
illness. To understand the relevance of
the data obtained in the study to other
statutory arrangements, it is necessary to
briefly present the relevant sections of
the Illinois statute.

IHinois Procedure
After a verdict of not guilty by reason
of insanity in Illinois, established by
American Law Institute criteria, with the
burden of proof on the state to prove
that the defendant was legally sane be-
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yond a reasonable doubt,'?

The defendant shall be ordered to the Depart-
ment of Mental Health and Developmental
Disabilities for an evaluation as to whether he
is subject to involuntary admission or in need
of mental health services. The order shall spec-
ify whether the evaluation shall be conducted
on an inpatient or outpatient basis. ... The
Department shall provide the Court with a
report of its evaluation within 30 days of the
date of this order. The Court shall have a
hearing as provided under the Mental Health
and Developmental Disabilities Code to deter-
mine if the individual is: a) subject to invol-
untary admission; b) in need of mental health
services on an inpatient basis; c¢) in need of
mental health services on an outpatient basis;
d) a person not in need of mental health serv-
ices...."

Definitions: for the purposes of this section: a)
“subject to involuntary admission” means: a
defendant has been found not guilty by reason
of insanity; and who is mentally ill and because
of his mental illness is reasonably expected to
inflict serious harm upon himself or another
in the near future; or who is mentally ill and
because of his mental illness is unable to pro-
vide for his basic physical needs so as to guard
himself from serious physical harm; b) “in
need of mental health services on an inpatient
basis” means: a defendant who has been found
not guilty by reason of insanity who is not
subject to involuntary admission, but who is
reasonably expected to inflict serious physical
harm on himself or another and who would
benefit from inpatient care or is in need of
inpatient care; ¢) ‘in need of mental health
services on an outpatient basis’ means: a de-
fendant who has been found not guilty by
reason of insanity who is not subject to invol-
untary admission or in need of mental health
services on an inpatient basis but is in need of
outpatient care, drugs, and/or alcohol rehabil-
itation, community adjustment programs, in-
dividual, group, or family therapy or chemo-
therapy.'?

It is important to note that the two
“dangerous to others” criteria above,
that is, the “subject to involuntary ad-

mission” (SIA) criterion and the “in

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988




insanity Acquittees in lllinois

need of mental health services on an
inpatient basis” (INPT) criterion, differ
with regard to the imminence of danger-
ousness as well as the presence of mental
illness for the acquittee. The SIA crite-
rion is the basis for civil commitment in
Illinois and was the only basis for the
commitment of insanity acquittees be-
fore the statutory change in 1980. This
criterion requires that the dangerousness
be both expected “within the near fu-
ture” and based upon a mental illness.
The INPT criterion, applicable only to
insanity acquittees since 1980, states
only that the defendant is reasonably
expected to inflict serious harm at any
time in the future. No mental illness
need be present for commitment to oc-
cur under this criterion. The first crite-
rion is obviously more stringent, requir-
ing both a limited time frame for predic-
tion and a demonstrated link of the
likely violent behavior to a mental dis-
order. Evidence of any of the commit-
ment criteria must be established
through clear and convincing evidence.

It is equally important to note, how-
ever, that there is no difference in the
operational handling in the hospital of
an acquittee under these two criteria.
Despite the difference in stringency of
commitment criteria, insanity acquittees
hospitalized under either of these two
standards are accorded identical rights
and privileges regarding their treatment.
Thus, from a utilitarian perspective,
these two criminal commitment criteria
can be seen as equally restrictive.'*

As noted earlier, this investigation at-
tempted to provide descriptive infor-
mation about the application of these
criminal commitment standards. Five
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questions were addressed: First, what are
the characteristics of individuals who
have been adjudicated not guilty by rea-
son of insanity of criminal charges in
Illinois? Second, what criminal commit-
ment criteria do examining psychiatrists
appear to use in their evaluations of new
insanity acquittees? Third, what crimi-
nal commitment criteria do Illinois
criminal court judges appear to use in
adjudicating the disposition of new in-
sanity acquittees? Fourth, what is the
consensus between recommendations
by physicians and court-ordered dispo-
sitions of these cases? Fifth, what de-
mographic, mental health, or criminal
justice variables relate to the criminal
commitment determinations made by
examining psychiatrists or judges?
Taken together, answers to these ques-
tions should provide a preliminary un-
derstanding of the process by which in-
sanity acquittees are handled under this
statutory design.

Methods

Hospital records and criminal court
orders were reviewed on all new insanity
acquittees who were admitted to the fa-
cilities of the Illinois Department of
Mental Health and Developmental Dis-
abilities between January 1, 1982, and
July 1, 1984. During this period, new
acquittees were admitted to one of three
Illinois department facilities and data on
virtually all new insanity acquittees eval-
uated in Illinois during this period was
thus obtained. A very small number of
new acquittees, as permitted by statute,
may have been examined as outpatients
and were thus outside the reach of the
sampling procedure, although experi-
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ence indicates that this would be ex-
tremely rare. The study focused on the
psychiatric evaluation of new acquittees;
those who had earlier been acquitted and
conditionally released but required read-
mission during the study period were
excluded. Those acquittees who had
been transferred between Department of
Mental Health and Developmental Dis-
abilities facilities after an initial postac-
quittal commitment were also excluded.

Data from hospital records included
demographic variables, criminal charges
for which the patient had been acquitted,
number of past state hospital admis-
sions, present and past psychiatric diag-
noses, past criminal convictions and in-
carcerations, and the psychiatric rec-
ommendation regarding current dispo-
sition. Review of criminal court orders
revealed the actual disposition, the crim-
inal commitment criteria used by the
court, and the time interval from ac-
quittal to legal disposition.

Results

Characteristics of Acquittees The
original sample consisted of 137 acquit-
tees, 112 men (81.8%) and 25 women
(18.2%). Age ranged from 19 to 77 years,
with a mean of 33.9 years and a standard
deviation of 11.4 years. There were 69
blacks (50.7%), 57 whites (41.9%), six
Hispanics (4.4%) and four others (2.9%).
More than two thirds of acquittees
(68.7 %) had been hospitalized in the
state psychiatric hospitals in Illinois be-
fore the instant offense, on an average
of 4.0 times (median 2.0) with a range
of two to 29 hospitalizations exclusive
of hospitalization for incompetency to
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stand trial for the instant offense. Sev-
enty-four individuals (54.4 %) had pre-
viously been adjudicated incompetent to
stand trial on the instant offense before
their acquittal. Fifty-nine of the sample
had been acquitted in 1982, and 53 had
been acquitted in 1983, the two years
for which year-long data were available.

Table 1 reveals that individuals
charged with murder and attempted
murder constituted more than half of
the sample. This was the case for men
and women. Misdemeanors represented
at least 4.4 percent of the acquittal offen-
ses and at most 14.6 percent, depending
upon the extent of property loss for sev-
eral offenses, data for which were un-
available. As seen in Table 2, primary
psychiatric diagnoses (DSM-III, Axis 1)
at the time of the psychiatric evaluation
were nonaffective psychoses in 73.7 per-
cent of individuals (schizophrenic dis-
order, schizoaffective disorder, brief re-
active psychosis, paranoid disorder and
atypical psychosis), with an empbhasis
upon schizophrenia and schizoaffective
disorder (67.1%). As expected, men were
more frequently diagnosed as having a
schizophrenia disorder, and women
were more frequently diagnosed as hav-
ing an affective disorder.

Psychiatric Recommendations and
Court Dispositions Table 3 presents
the psychiatric recommendations and
criminal court dispositions according to
the three statutory commitment criteria
(SIA, INPT, OUTPT). Data in this re-
gard are presented for 97 of the 137
subjects; 20 were missing information
on the psychiatric recommendation, 16
were missing information on the court
disposition, and four were recom-
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Table 1
Single Most Serious Criminal Charge for Which Acquitted by Sex
Men Women Total
Charge
No. % No. Yo No. %
Murder 29 259 8 32.0 37 27.0
Attempted murder 25 22.3 5 20.0 30 219
Rape 3 27 0 0.0 3 2.2
Attempted deviant sex assault 1 0.9 0 0.0 1 0.7
Armed robbery, attempted 2 1.8 0 0.0 2 1.5
armed robbery
Robbery 2 1.8 0 0.0 2 1.5
Armed violence 1 0.9 1 40 2 1.5
Home invasion 2 1.8 0 0.0 2 1.5
Aggravated arson 5 45 3 12.0 8 5.8
Arson 2 1.8 0 0.0 2 1.5
Indecent liberty with child 1 0.9 0 0.0 1 0.7
Kidnapping 0 0.0 1 4.0 1 07
Aggravated battery 11 9.8 2 8.0 13 9.5
Battery 4 3.6 0 0.0 4 29
Aggravated assauit 2 1.8 0 0.0 2 1.5
intimidation 1 0.9 0 0.0 1 0.7
Burglary, attempted burglary 8 71 0 0.0 8 5.8
Forgery 1 0.9 0 0.0 1 0.7
Auto theft 1 0.9 1 4.0 2 1.5
Theft 2 1.8 1 4.0 3 2.2
Criminal damage property 5 4.5 0 0.0 5 3.6
Disorderly conduct 1 0.9 2 8.0 3 2.2
Unlawful use, weapon 1 0.9 0 0.0 1 0.7
Violation probation 2 1.8 1 4.0 3 22
Totals 112 100 25 100 137 100
Table 2
Primary DSM-1Il Axis | Diagnosis at Time of Postacquittal Evaluation by Sex
Men Women Total
Diagnosis
No. % No. % No %
Schizophrenia 69 61.6 9 36.0 78 56.9
Schizoaffective 11 9.8 3 12.0 14 10.2
Brief reactive psychosis 2 1.8 0 0.0 2 1.5
Bipolar 7 6.3 5 20.0 12 8.8
Major depressive 3 27 0 0.0 3 2.2
Dysthymic 1 0.9 1 4.0 2 1.5
Paranoid 1 0.9 0 0.0 1 0.7
Atypical psychosis 4 3.6 2 8.0 6 4.4
Dementia 3 2.7 0 0.0 3 2.2
Mental retardation 1 0.9 1 4.0 2 15
Substance abuse 3 27 1 4.0 4 29
Post traumatic stress 1 0.9 0 0.0 1 0.7
Explosive personality 1 0.9 0 0.0 1 0.7
No diagnosis axis I; personal- 4 3.6 2 8.0 6 4.4
ity diagnosis
Organic brain syndrome 0 0.0 1 4.0 1 0.7
Malingering 1 0.9 0 0.0 1 0.7
Totals 112 100 25 100 137 100
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Table 3
Frequency of Statutory Classifications in Psychiatric Recommendations and Court Dispositions

Psychiatric Recommendation Totals
Court SIA* INPT OUTPT
Disposition No %
No. % No. % No. % ’

SIA 36 37.1 12 12.4 4 41 52 53.6
INPT 3 3.1 16 16.5 3 3.1 22 22.7
OUTPT 0 0 23 23.7 23 237
Totals 39 40.2 28 28.9 30 30.9 97 100

* SIA, subject to involuntary admission; INPT, in need of mental health services on an inpatient basis; OUTPT, in

need of mental health services on an outpatient basis.

t Represents cases for which both psychiatric recommendation and court disposition were available. There are no
significant differences observed when cases in which neither, or only one, outcome variable is included.

mended for or given either substance
abuse treatment or no treatment. On
occasion, some judges held the criminal
commitment hearing on the same date
as the criminal trial, without the benefit
of the contemporaneous psychiatric
evaluation by the Department of Mental
Health and Developmental Disabilities.
Acquittees were then referred to the de-
partment as committed for treatment
rather than evaluation. This accounted
for some of the cases in which no psy-
chiatric recommendation had been re-
corded. Accounting for some of the cases
in which no court order for treatment
was recorded was that some court orders
were too vague or ambiguous to be in-
terpreted (for example, “the defendant
is committed to the Department of Men-
tal Health and Developmental Disabili-
ties”). Some courts reversed the statu-
tory sequence and remanded the acquit-
tee initially for treatment and then for
evaluation.

In 10 cases for which data on both
psychiatric recommendations and court
dispositions were available, judges, con-
trary to law, checked more than one
dispositional criterion. This usually took
the form of checking both SIA and
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INPT. These cases were included within
the subsample and coded as if the rec-
ommendation or disposition for SIA had
been selected. '

Psychiatrists selected the SIA standard
in 40.2 percent of the cases (39 of 97),
while judges did so in 53.6 percent (52
of 97; Table 3). Psychiatric examiners
recommended the INPT standard in
28.9 percent of the cases; judges did so
in 22.7 percent. Psychiatrists indicated
that 30.9 percent of cases were suitable
for OUTPT treatment, although just
23.7 percent were so ordered.

As seen in Table 3, the overall rate of
agreement between the psychiatrists and
the court (the sum of the values on the
diagonal) was relatively high (77.3%).
The greatest disagreement occurred be-
tween recommendations and disposi-
tions for INPT status versus SIA. Look-
ing at the large proportion of disagree-
ment that occurred in the upper right
portion of the table, it is clear that the
psychiatrists’ recommendations tended
to be based more on an indefinite judg-
ment of dangerousness and an absence
of mental illness than those that were
finally ordered.

Case Factors Related to Recommen-
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dations and Dispositions A set of anal-
yses was done to construct models that
might represent the case factors salient
in the choice of psychiatric recommen-
dation or court disposition. Stepwise dis-
criminant analyses for psychiatrists and
judges, using the three statutory out-
comes as dependent measures and var-
ious case characteristics as independent
measures, were performed for all the
men in the sample. The independent
variables used were age, race, number of
previous hospitalizations, whether the
patient had been judged unfit to stand
trial on the present charges, diagnosis,
facility of evaluation, and criminal
charge. Diagnosis, facility, and charge
were entered as dummy variables. '
Using only men allowed for adequate
sample size and eliminated the con-
founding of the sex variable with other
case characteristics. Preliminary anal-
yses had shown that sex was a powerful
determinant of the choice of treatment,
and it was our suspicion that case char-
acteristics may be weighted differently
depending on the sex of the patient.
Unfortunately, the small number of
women in our sample (n = 25) made

impossible to test this speculation. As a
result, the discriminant analyses were
restricted to men to generate models
applicable to the overwhelming majority
of those who received verdicts of NGRI,
although there is the likelihood that
these models may not apply to cases
involving women who received NGRI
verdicts.

The discriminant analysis results for
the group classifications made by the
judges and the psychiatrists are pre-
sented in Table 4. Judging from these
results, the case characteristics available
were not overwhelmingly powerful in
predicting decisions regarding statutory
classification, with only slightly over half
of the predictions being correct in each
group (53.4% correct classification for
psychiatrists; 50.5% correct classifica-
tion for judges). The most influential
variables in distinguishing the psychia-
trists’ judgments were whether the psy-
chiatrist was working at a particular fa-
cility and whether the patient was diag-
nosed as having a brief reactive psy-
chosis, paranoid disorder, or atypical
psychosis. The most influential factor in
the judges’ decisions appeared to be

Table 4
Discriminant Functions of Classifications Made by Psychiatrists and Judges Using Three
Statutory Classifications (SIA, INPT, OUTPT)

Professional Variables in Final (:S:nu:nr; gl % of Correct
Judgment Function Correlation Classification
Psychiatrists Diagnosis 0.33 53.4
Brief reactive psy-
chosis
Paranoid disorder
Atypical psychosis
Facility 2
Judges Diagnosis 0.09 50.5

Schizophrenia

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988
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whether the patient had a schizophrenic
disorder or not. Upon examination of
the types of classification errors, it ap-
peared that the model of the judges’
dispositions was most accurate in isolat-
ing the SIA group from the OUTPT
group, and the model of the psychia-
trists’ recommendations was most ac-
curate in distinguishing the INPT treat-
ment group.

The results of these preliminary dis-
criminant analyses led us to investigate
whether there was any clear model of
the distinctions made by each group re-
garding inpatient (SIA plus INPT) ver-
sus OUTPT status. Although the great-
est number of disagreements occurred
when the psychiatrists recommended
the INPT standard and the judges chose
the SIA standard, the operational differ-
ence between these two classifications is
nonexistent insofar as the treatment of
the acquittees in the hospital is con-
cerned. The choice of one status over
another might simply reflect a prefer-
ence of each professional group for a

Wettstein and Mulvey

particular label, rather than a meaning-
ful difference in judgment about appro-
priate treatment. It was our suspicion
that any true differences in judgments
about appropriate disposition might in-
stead be found in the more distinct
choice of a hospitalization versus non-
hospitalization status.

The results of the discriminant anal-
yses for each group’s classification
choice of hospital-based (SIA and INPT
classifications collapsed) or outpatient
treatment (OUTPT) are presented in
Table 5. As shown, the psychiatrists’
judgments were more easily modeled
than those of the judges, with 81.8 per-
cent of the psychiatrists’ recommenda-
tions, versus 64.8 percent of the judges’
dispositions correctly classified. Again,
the most influential variables contribut-
ing to the correct classifications for the
psychiatrists were having been evaluated
at a particular facility (No. 2), and di-
agnosis, with outpatients more likely to
have an affective disorder (major de-
pressive disorder, bipolar disorder, dys-

Table 5
Discriminant Function of Classifications Made by Psychiatrists and Judges Regarding Need for
Inpatient or Outpatient Treatment Following Acquittal*

Professional

Judgment Function

Variables in Final

Squared
Canonical
Correlation

% of Correct
Classification

Psychiatrists Diagnosis

0.27 81.8

Brief reactive psy-
chosis
Paranoid disorder
Atypical psychosis
Major depression
Bipotar disorder
Dysthymic disorder
Facility 2
Diagnosis
Schizophrenia

Judges 0.05 64.8

* Inpatient treatment includes SIA and INPT groups; OUTPT treatment is the outpatient group.
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thymic disorder) and inpatients more
likely to have a brief reactive psychosis,
paranoid disorder, or atypical psychosis.
For judges, the major factor distinguish-
ing the hospital groups versus outpatient
group was diagnosis, with a schizophre-
nia diagnosis more likely to result in a
disposition for inpatient care. The low
canonical correlations on these solu-
tions, however, 0.52 for psychiatrists and
0.22 for judges (R* = 0.27 and 0.05,
respectively) indicates that these dis-
criminant functions have relatively lim-
ited power.

A final discriminant analysis was per-
formed to determine whether there were
systematic differences between those
cases that the psychiatrist and court
agreed upon and those in which they
disagreed. The disagreement cases were
distinguishable from the consensus cases
primarily according to the facility from
which the acquittee was evaluated, with
two facilities significantly more likely to
produce disagreement. The case char-
acteristics of these cases appeared to
have little influence in determining
whether the psychiatrists and judges dis-
agreed on the dispositional criteria fol-
lowing acquittal.

Discussion

The results of this investigation pro-
vide a preliminary look at the treatment
outcomes subsequent to acquittal by
reason of insanity in a jurisdiction that
uses a three-pronged set of alternatives
for the evaluation of these patients. The
study highlights certain factors worthy
of further consideration in developing a
comprehensive understanding of appro-
priate dispositions for this population.

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988

Of initial interest to the two-year study
was a description of insanity acquittees
in Illinois. In this sample, acquittees are
predominantly new who were acquitted
for murder and attempted murder with
a prior history of psychiatric hospitali-
zation and a present diagnosis of a psy-
chotic disorder, primarily schizophrenia
and schizoaffective disorder. In several
respects, this Illinois sample resembles
acquittees in other jurisdictions. Most
studies of acquittees report a diagnosis
of psychosis, usually schizophrenia, in
one half to two thirds of cases,'” with a
history of prior psychiatric hospitaliza-
tion in about 40 percent.'® Acquittal for
misdemeanor offenses for this Illinois
sample (4% to 15%) was intermediate
between the 2 percent of such cases
found in Michigan and the 26 percent
found in Oregon (of those placed under
the jurisdiction of the Psychiatric Secu-
rity Review Board).'”?® Also of interest
is the observation that 20 percent of the
acquittees in this sample were released
following their mandatory evaluation in
contrast to the 55.6 percent of the Mich-
igan sample released following their 60-
day mandatory psychiatric hospital-
based evaluation.?® Judging from the re-
spective outcomes in Michigan and Illi-
nois, it appears unlikely that the case
characteristics of these two samples can
account for much of the observed differ-
ences in outcome across states.

A second striking finding in the data
was the frequency with which the psy-
chiatrists and judges failed to comply
with the dictates of the statute in select-
ing a treatment disposition. Data were
missing in 40 cases that were eliminated
from the data analysis; further, psychia-
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trists or judges selected two statutory
classifications in over one quarter of the
original sample. One explanation of
these findings is that these professionals
were unaware of the requirements of the
statutory classification, despite the reg-
ular involvement of many in insanity
acquittals. Alternatively, psychiatrists
and judges may have practiced defen-
sively to avoid some organizational or
legal repercussions from unpopular out-
comes, but this explanation appears less
likely because there is no operational
difference between the two hospital-
based treatment classifications. It seems
much more likely that there was a lack
of clarity about the specific distinctions
and requirements of the statute.

Interest in commitment criteria has
expanded significantly in the years fol-
lowing the decisions of most legislatures
to narrow civil commitment to those
individuals meeting a dangerous stand-
ard.?! Concurrently, problems in the
clinical prediction of violent behavior
have been demonstrated and have in
part fueled a drive to return to parens
patriae civil commitment standards.*?
Some empirical efforts in this area have
attempted to ascertain the impact of re-
stricted or broadened civil commitment
standards on involuntary hospitaliza-
tions.”*»?* A recent review of this subject
concluded that legislative intent to re-
strict or expand involuntary hospitali-
zation through the enactment of new
commitment standards has in fact pro-
duced changes in the extent of involun-
tary hospitalization in the intended di-
rection.?

In a similar vein, there has been at
least a social demand in recent years for
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the restriction of the availability of the
insanity defense, as well as a call for the
restriction of the liberties of those who
are so acquitted. In line with these ideas,
the Illinois legislature enacted in 1980 a
statute that provided for two standards
for hospitalization after acquittal, as well
as for court-supervised, conditional-re-
lease, psychiatric outpatient treatment
of insanity acquittees. This creation of
two distinct hospitalization standards,
differing in the imminence of the pre-
dicted violent behavior and the presence
of mental illness, resembles earlier stat-
utory efforts in many states to confine
the noncommitable but dangerous of-
fender through sexual psychopathy, de-
fective delinquent or indeterminate sen-
tencing provisions.? The more lenient
hospitalization standard, from the dan-
gerousness point of view, also contained
a “treatability” component sometimes
advocated for civil commitment stand-
ards, although the absence of a require-
ment of mental illness renders this com-
ponent nonsensical. Nevertheless, the
INPT standard by which individuals
who are not mentally ill but dangerous
in the indefinite future (as opposed to
the “near future” of the SIA standard)
are committed has been upheld by the
Illinois appellate courts.?”?® Widening of
the criminal commitment criteria in this
manner parallels the US Supreme
Court’s acceptance in Jones” of crimi-
nal commitment based upon a prepon-
derance of the evidence standard rather
than a clear and convincing standard.
The present study design, however,
does not permit a test of its legislative
intent. Data about the extent of hospi-
talization of insanity acquittees before

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988
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the enactment of the law are not avail-
able. One can also not state, with regard
to the cohort, that in the absence of the
INPT standard, that these acquittees
would have been involuntarily hospital-
ized even though, by statutory defini-
tion, they failed to meet the higher hos-
pitalization standard. The data indicate,
however, that clinicians used both hos-
pital standards equally, but judges pref-
erentially selected the stricter standard.
Similarly, clinicians were more inclined
to discharge insanity acquittees to out-
patient care than were the judges.

One might reasonably ask why clini-
cians or judges would ever select the
more demanding criminal commitment
criterion? It is certainly easier to substan-
tiate a prediction of violence in the in-
definite future than one in the near fu-
ture. Several hypotheses might be enter-
tained. First, clinicians and judges may
be unaware of the existence of the two
hospitalization criteria despite the enact-
ment of the statute in 1980; there is, no
doubt, a time lag between changes in the
law and its local implementation. One
study has demonstrated that psychia-
trists are unfamiliar in general with stat-
utes regarding involuntary hospitaliza-
tion.>® Another study indicated that phy-
sicians and mental health professionals
appeared to be ignorant of the state’s
criminal responsibility law when they
performed responsibility evaluations.®!
Second, a new law may be ignored or
rejected when those who are expected to
implement it find the previous statute
satisfactory. Third, clinicians and judges
may be unfamiliar with the literature on
the problems in the prediction of violent
behavior and overestimate their ability
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to predict violence “in the near future”
as required by the stricter standard. This
is supported by the finding that one half
of the patients had previously received
treatment as incompetent to stand trial
and presumably were in some remitted
state at the time of their acquittal.
Fourth, evaluators and judges may have
failed to conform their decision making
to the dangerousness requirements of
the criminal commitment law, but
rather attended to extralegal factors such
as demographic, clinical or interpersonal
variables. This would include the fear of
social, legal and economic reprisal re-
garding the release and recidivism of
insanity acquittees, but would have ig-
nored the equal consequences of the two
hospital criteria once the patient is hos-
pitalized. On the other hand, the belief
that psychiatric decisions to obtain civi/
commitment are based primarily on the
requisite legal criteria rather than de-
mographic or interpersonal factors has
found support in two studies of the de-
cisions to commit voluntary psychiatric
patients who have signed out of the hos-
pital.**>3* It is by no means clear, how-
ever, that the findings of these two stud-
ies can be generalized to criminal com-
mittees entering, rather than leaving the
hospital.

When ordering hospitalization for an
acquittee, judges preferred the more
stringent hospital standard. One might
hypothesize that the same extralegal
contingencies apply to the judge as to
the clinicians, although the judges, as
elected officials, presumably are more
sensitive to public opinion about recid-
ivism of insanity acquittees.** Inexperi-
ence with insanity acquittees in many
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cases led judges to conclude that the
INPT standard was not an involuntary
treatment status. In support of clinical
or judicial ignorance or difficulty inter-
preting and implementing the law is the
finding that just 63 percent (86 of 137)
of the cases were recorded and imple-
mented as planned according to the
available data.

The extent of judicial deference to
professional recommendations has been
a central issue in mental health law. One
observational study of civil commitment
reported that judges’ concurrence with
physicians’ recommendations for com-
mitment was 88 percent.** Hiday*
found that courts agreed with such psy-
chiatric recommendations less than half
the time and argued that court agree-
ment is not an adequate measure of
deference. When procedural measures of
deference such as length of commitment
hearing, judges’ questioning of witness,
and courts’ acceptance of conclusory tes-
timony were studied, it appeared that
judges acted independently in the deci-
sion to commit. In the absence of such
procedural measures in the present in-
vestigation, it is difficult to assert judicial
deference to psychiatric decisions re-
garding criminal commitments even
though substantial consensus was pres-
ent. In other studies of offender popu-
lations, substantial independence of ju-
dicial decision making has been dem-
onstrated.?” Although not verifiable with
the present data, it is also likely that
psychiatrists modify their own assess-
ments according to what they anticipate
will be the judicial decision in a partic-
ular case.

The discriminant models that at-
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tempted to discern case factors related
to the choice of certain statutory classi-
fications or inpatient versus outpatient
treatment were notable more for what
did not appear to be significant than for
the power of the variables that emerged.
Criminal charges showed no power in
determining either the judge’s or psychi-
atrist’s choice of outpatient treatment
status, while diagnosis consistently
emerged as at least marginally powerful.
Also, the facility at which the acquittee
was evaluated appeared to play some
role in these determinations. This factor
was predictive of both the psychiatrist’s
recommendation and the congruence
between the judge and the psychiatrist.
One could thus speculate that sociopsy-
chological factors related to organi-
zational ethos or the relationship be-
tween the referring institution and the
court plays a major role in the processing
of these cases. This would be consistent
with findings in the criminal justice sys-
tem regarding the use of discretion and
argues for further studies of the influence
of setting on patient processing, rather
than continued exploration of case fac-
tors in isolation.*

Finally, the investigation suffered cer-
tain limitations. The formal criminal
commitment hearings were not at-
tended, hearing transcripts were not ob-
tained, and psychiatrists and judges were
not interviewed. It is possible that courts
ordered dispositions in accordance with
the demands of the law but that court
orders were improperly prepared. It is
also possible that psychiatric testimony
at the hearing, presented in an unknown
number of cases in the study, followed
the requirements of the criminal com-
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mitment statute despite the legal irregu-
larities of the written psychiatric evalu-
ation. The study also did not evaluate
the sufficiency of the evidence of com-
mitability presented in the psychiatric
report or at the hearing with regard to
mental illness and dangerousness. Such
missing data would find welcome place
in investigations by others of the crimi-
nal commitment process.

Acknowledgment
The authors are indebted to the many employees of
the Illinois Department of Mental Health and Devel-
opmental Disabilities who provided assistance with data
collection.

References

1. Insanity Defense Workgroup: American Psy-
chiatric Association Task Force on the Insan-
ity Defense. Am J Psychiatry 140:681-8,
1983
2. Steadman HJ: Insanity defense research and
treatment of insanity acquittees. Behav Sci
Law 3:37-48, 1985
3. Steadman HJ: Empirical research on the in-
sanity defense. Ann Am Acad Polit Soc Sci
477:58-72, 1985
. Jones v. United States, 103 S.Ct. 3043 (1983)
. Steadman HJ, Morrissey JP: The insanity
defense: problems and prospects for studying
the impact of legal reforms. Ann Am Acad
Polit Soc Sci 484:115-26, 1986
6. Commitment following an insanity acquittal.
Harvard Law Rev 94:605-25, 1981
7. Note: The constitutionality of automatic
commitment procedures applied to persons
found not guilty by reason of insanity. Hous-
ton Law Rev 21:421-45, 1984
8. Keilitz I. Fulton JP: The insanity defense and
its alternatives. National Center for State
Courts, Williamsburg, VA, 1984
9. Stromberg CD, Stone AA: A model state law
on civil commitment of the mentally ill. Har-
vard J Legislation 20:275-396, 1983
10. Stromberg CD: Developments concerning
the legal criteria for civil commitment: Who
are we looking for? in Psychiatry Update,
Volume 1. Ed. by Lester Grinspoon. Wash-
ington, DC, American Psychiatric Press,
1982, pp 334-350
11. Dix GE: Major current issues concerning
civil commitment criteria. Law Contempo
Prob 45:137-59, 1982
12. As of January 1, 1984, the defendant at trial

W b

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988

15.

16.

in Illinois bears the burden of proving his
insanity by a preponderance of the evidence.

. Illinois Revised Statutes, Ch 38, Section

1005-2-4, St. Paul, Mn, West Publishing
Company, 1986 .

. Whether or not the SIA or INPT patient

groups differ with regard to the ease of release
from the hospital is unknown and beyond
the scope of the present investigation.
Illinois maintains other important distinc-
tions between its management of civil and
criminal committees. Civil commitments are
each time limited (60 days, 60 days, 180 days,
180 days ...) and recommittment is neces-
sary to continue hospitalization at the end of
each commitment period. Once committed,
insanity acquittees remain hospitalized until
the end of the corresponding criminal sen-
tence if convicted, unless otherwise released
by the criminal court upon petition that the
commitment criteria are no longer present;
no periodic recommitment is necessary.
The assignment of these ten cases in this
manner seemed to most accurately reflect the
choice of the appropriate criterion by the
judge. For any of the cases in the study,
individuals who were seen as imminently
dangerous and mentally ill (SIA) would qual-
ify for commitment under either SIA or
INPT. Checking both criteria was thus inter-
preted as a statement that either status could
apply. Assigning these ten cases to the SIA
group placed them into the category to which
they were more comparable.
Six diagnostic groups were used. They con-
sisted of: (1) schizophrenia; (2) schizoaffec-
tive disorder; (3) major depressive disorder,
bipolar disorder, dysthymic disorder; (4) brief
reactive psychosis, paranoid disorder, atypi-
cal psychosis; (5) dementia, mental retarda-
tion, organic brain syndrome; and, (6) sub-
stance abuse disorders, no Axis 1 disorder
with Axis 2 disorder, explosive personality
disorder, malingering, posttraumatic stress
disorder. Six groups of criminal charges were
used: (1) murder, attempted murder; (2) rape,
deviate sexual assault, indecent liberties with
a child; (3) armed robbery, robbery: (4)
armed violence, home invasion, aggravated
battery, battery aggravated assault, intimida-
tion; (5) burglary, forgery, auto theft, theft,
criminal damage to property, aggravated ar-
son, arson; and, (6) kidnapping, disorderly
conduct, unauthorized use of a weapon, vi-
olation of probation.

. Steadman HIJ: Insanity defense research and

treatment of insanity acquittees. Behav Sci
Law 3:37-48, 1985

23



18.

20.

21.

22,

23.

24,

25.

26.

27.
. People v. Gamble, 453 NE 2d 839 (1983)
29,

24

Sales BD, Hafemeister T: Empiricism and
legal policy on the insanity defense, in Men-
tal Health and Criminal Justice. Edited by
Teplin. Beverly Hills, CA, Sage, 1984

. Rogers JL, Bloom JD, Manson SM: Oregon’s

new insanity defense system: a review of the
first five years, 1978-1982. Bull Am Acad
Psychiatry Law 12:383-402, 1984.

Criss ML, Racine DR: Impact of change in
legal standard for those adjudicated not guilty
by reason of insanity 1975-1979. Bull Am
Acad Psychiatry Law 8:261-71, 1980

Roth LH: A commitment law for patients,
doctors and lawyers. Am J Psychiatry
136:1121-7, 1979

Monahan J: The Clinical Prediction of Vio-
lent Behavior. Rockville, Md, National] Insti-
tute of Mental health, 1981

Pierce GL, Durham ML, Fisher WH: The
impact of broadened civil commitment
standards on admissions to state mental hos-
pitals. Am J Psychiatry 142:104-7, 1985
Hiday VA, Markell SJ: Components of dan-
gerousness. Int J Law Psychiatry 3:405-19,
1980

Wanck B: Two decades of involuntary hos-
pitalization legislation. Am J Psychiatry
141:33-8, 1984

Petrunik J: The politics of dangerousness. Int
J Law Psychiatry 5:225-53, 1982

People v. Sanchez, 467 NE 2d 1085 (1984)

Jones v. United States, 103 S.Ct. 3043, at
3051 (1983)

30.

31

32.

33.

34.

35.

36.
37.

38.

Wettstein and Mulvey

Affleck GG, Peszke MA, Wintrob RM: Psy-
chiatrists’ familiarity with legal statutes gov-
erning emergency involuntary hospitaliza-
tion. Am J Psychiatry 135:205-9, 1978
Heinbecker P: Two year’s experience under
Utah’s mens rea insanity law. Bull Am Acad
Psychiatry Law 14:185-91, 1986
Appelbaum PS, Hamm RM: Decision to
seek commitment. Arch Gen Psychiatry
39:447-51, 1982

Schwartz HI, Appelbaum PS, Kaplan RD:
Clinical judgments in the decision to com-
mit. Arch Gen Psychiatry 41:811-15, 1984
In one case where the psychiatrist recom-
mended outpatient treatment but the court
ordered hospitalization under the “SIA”
standard, the trial court’s order was later
overturned on appeal. People v. Smith, 464
NE 2d 685 (1984)

Miller RD, Ionescu-Pioggia RM, Fiddleman
PB: The effect of witnesses, attorneys and
judges on civil commitment in North Caro-
lina: a prospective study. J Forensic Sci
28:829-38, 1983

Hiday VA: Court decisions in civil commit-
ment. Int J Law Psychiatry 4:159-70, 1981
Kozol H, Boucher R, Garofalo R: The diag-
nosis and treatment of dangerousness. Crime
Delinquency 18:371-92, 1972

Gottfredson MR, Gottfredson DM: Deci-
sionmaking in Criminal Justice: Toward the
Rational Exercise of Discretion. Cambridge,
MA, Ballinger Publishing Company, 1980

Bull Am Acad Psychiatry Law, Vol. 16, No. 1, 1988



