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Assessment of competency for execution presents two compeliing ethical ques-
tions for mental health professionals: whether clinicians can ethically provide such
assessment and, if so, how it should be done in order to maximize quality and
minimize ethical conflict. In this article we address the issue of whether to participate
and, if so, how. The question of whether to participate is discussed by summarizing
the arguments for and against participation and offering guidelines for making a
decision. The question of how to proceed is discussed in two contexts: preadjudi-
cation (before a formal decision about competency) and postadjudication (following
a determination of “incompetent” and transfer of the offender to another facility for
treatment and further assessment). Finally, recommendations are made regarding
research that would improve the quality of execution competency assessments.

There is no magical resolution to the
difficult ethical dilemma faced by men-
tal health professionals attempting to de-
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cide whether to perform an assessment
of competency for execution and, if so,
how to proceed. Some aspects of this
dilemma are not, under present circum-
stances, resolvable. Other aspects create
enormous difficulties. However, it is
possible to discuss these questions in a
comprehensive fashion and expand
upon arguments offered by others (e.g.
Appelbaum'; Radelet and Barnard?) re-
garding the ethics of participating in as-
sessment of competency for execution.
Two separate questions must be ad-
dressed. The first is whether mental
health professionals should participate
at all in assessing this kind of compe-
tency. The second, which arises only
when the first is answered affirmatively,
is how such assessment should be done.

For the sake of clarity, these questions
will be discussed separately.
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Whether to Participate

The question of whether to participate
in assessment of an individual’s compe-
tency for execution is one that most
mental health professionals will never
face. For those who do face it, we cannot
be too emphatic: the question should be
considered very seriously. The option to
refrain from participation should be
treated as a viable one. Organizational
and professional pressures to participate
should not be sufficient inducement. It
will be hard enough for those who par-
ticipate voluntarily, after having care-
fully considered the arguments and
weighed the potential consequences.

The arguments for and against partic-
ipation must first be considered. The
strongest arguments supporting partici-
pation might be described as reality and
contextual fairness. Capital punishment
is currently a political and social reality
in the United States. Competency for
execution is a firmly-established legal
competency, integral to the capital pun-
ishment process.>> Given the rapidly
increasing population under death sen-
tence, it is very likely that the compe-
tency issue will be raised, and assess-
ments done, with increasing frequency
in coming years. This reality will not be
changed by the abstention of some men-
tal health professionals. Indeed, one con-
sequence of “selective refusal” may be
that less competent or less scrupulous
individuals perform competency assess-
ments.'® One could thus argue that
there is an “affirmative duty” for those
who are well trained, experienced in fo-
rensic assessment, aware of the limits of
our knowledge, and determined to pro-
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ceed within the boundaries imposed by
ethical standards to actively seek an op-
portunity to participate.’

Contextual fairness recognizes the in-
terests of both the inmate and the state
in this matter. Anglo-American law
proscribes execution of the incompetent;
inmates have the right not to be executed
when their mental condition prevents
them from meeting the standard of com-
petency for execution. However, the
state has an interest in carrying out a
lawfully imposed sentence. It is thus un-
fair to use competency as another ave-
nue for post-conviction appeal when it
does not apply. When competency for
execution is assessed accurately, the in-
terests of both the state and the inmate
can be served.®

Convincing arguments may also be
made to dissnade mental health profes-
sionals from taking part in execution
competency assessments. For several
reasons the imposition of the death pen-
alty often appears arbitrary. The vast
majority of those executed since the re-
sumption of capital punishment in 1977
have killed white victims.® “Death-qual-
ified” juries are more conviction prone
and more likely to impose the death
penalty.'®"? Mitigating clinical/medical
factors may be ignored or given little
weight at sentencing.'* In addition, it is
very difficult to do an accurate assess-
ment under the circumstances sur-
rounding competency for execution.
The reliability and validity of mental
health diagnoses are imperfect even
when made under more favorable con-
ditions. Clinician characteristics may
add to “error variance.” Other aspects
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of the examination not necessarily under
the control of the examiner, such as
place, time, and the presence of others,
may also adversely affect accuracy. Fi-
nally, some bias may be introduced by
the process of appointing clinicians to
perform assessments. All of these influ-
ences are discussed at length elsewhere.’

The other argument against partici-
pation that must be considered is the
altered public perception of mental
health professionals that may resuit.
Dramatically close to the administration
of capital punishment, psychiatrists and
psychologists who provide assessment of
comnetency for execution visk harm to
public and client perceptions of these
professions as “professionally autono-
mous, treatment-oriented service pro-
viders.”"'* This risk applies particularly
to mental health professionals working
with clients in criminal justice settings. '’

A decision cannot be made simply by
weighing the arguments, however. It is
virtually impossible to separate thoughts
from feelings, beginning with one’s own
feelings about the death penalty. There
can be no “emotional neutrality” in the
highly charged arena of the capital pun-
ishment process; prospective evaluators
should expect to be caught up in an
emotional storm that at times ap-
proaches gale force. The idea that one
consequence of a professional activity
might be the death of another human
being can evoke confusion, frustration,
and guilt. Emotion seems to enter into
the question even when the clinician
appropriately recognizes that he or she
is a consultant (not a decision maker),
playing a limited part in the broader
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capital punishment process. It is hard
for the clinician to avoid the sense of
being the “last hope™ for keeping a con-
demned inmate from dying. This diffi-
culty is exacerbated by contact with the
inmate’s attorneys and family, who are
trying desperately to prevent the execu-
tion. Contact with the inmate himself
can also increase this difficulty im-
mensely. It is one thing to regard the
death penalty in the abstract. It is quite
another to talk and interact with an in-
dividual who may die in the near future
if evaluation results in a recommenda-
tion of competence for execution. On
the other hand. it is also difficult to avoid
the anger that can result from learning
of the gruesome details of an offense and
imagining the effects of the offense on
the victims and their families and
friends. Anger toward the offender can
be intensified by interactions with pros-
ecuting attorneys and correctional staff,
who may focus on the inmate’s “manip-
ulative” avoidance of consequences.
Furthermore, this evaluation is a
highly public process. Those who partic-
ipate should expect their efforts to be
subjected to intense public and profes-
sional scrutiny. Media attention, much
of it in the “How could a helping profes-
sional even consider ...” vein, should
be expected. Interviews with colleagues
who would not have participated in such
a process will be published/aired, often
with the most pithy quotations selected.
The clinician’s observations and clini-
cal-legal reasoning may be cited in ex-
cruciating detail by subsequent appellate
courts. A strong stomach, a thick skin,
and a firm commitment to doing a thor-
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ough job will prove useful, even neces-
sary, for participating clinicians.

First, however, comes the decision
about participating. It should be treated
as an essential first step and must be
addressed adequately, or it will return to
haunt those who have rushed in where
angels fear to tread. A review of the
arguments on participation, careful per-
sonal reflection, and consultation with
colleagues who have done these assess-
ments are recommended. Those whose
decision to participate has included
these steps will be much better prepared,
professionally and personally, to go for-
ward. This kind of preparation should
also prove useful during the assessment
process. Having carefully considered the
arguments and his or her own feelings
at the outset, the clinician can more
easily monitor ongoing feelings and re-
actions and keep them from overly influ-
encing the assessment.

How to Proceed

Preadjudication Assessment This
section applies to evaluations performed
after the issue of competency for execu-
tion has been raised, but before formal
judgment regarding competency has
been made by the decision maker. If the
clinician decides to provide an assess-
ment, then the ethical obligation is to
do so in a thorough and excellent fash-
ion. While excellence in evaluation has
been emphasized with a criminal justice
population generally,'®""” it is particu-
larly applicable to assessment of com-
petency for execution because of the de-
cision to be based (at least in part) on
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the results of evaluation.” Thus the cli-
nician must have a clear idea of the
minimum requirements for performing
an excellent evaluation and make his or
her participation contingent upon those
requirements being met.

The first requirement is to inform the
individual being assessed as to the pur-
pose of the evaluation, the procedures
to be used, and the possible conse-
quences. Legal questions, such as
whether the inmate has a right to remain
silent or to have counsel present during
questioning (Miranda v. Arizona'®; Es-
telle v. Smith'®) should be answered be-

Jore the clinician is allowed to anticipate

their effect upon the evaluation. The
issue of informed consent is not pre-
cisely the question here. The inmate can
refuse to participate, in part or entirely,
and the examiner cannot ethically com-
pel participation. However, refusal by
itself should not necessarily keep the
evaluation from proceeding. After being
informed that the examination may con-
tinue anyway, although the accuracy of
the results will be affected, the inmate
should be questioned about his or her
reasons for refusal. During this discus-
sion a distinction should be made be-
tween rational and “crazy” reasons. Fi-
nally, the inmate should be given an
opportunity to confer with counsel on
whether and to what extent to partici-
pate in the evaluation.” If the inmate
does refuse to participate, it then be-
comes the examiner’s obligation to de-
cide whether available information will
be sufficient. Finally, the clinician must
make every effort to determine how no-
tification of purpose was understood. At
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the least this should involve having it
repeated back. When understanding of
the notification is limited, the reasons
should become more clear with formal
intellectual and mental status assess-
ment.

The preferred setting for such an as-
sessment would be a private, distraction-
free area in which interviewing and test-
ing could be performed. This ideal may
not be achieved when the individual is
evaluated on death row. Again, it 1s use-
ful for the participating clinician to have
a clear idea of the minimally adequate
conditions. The circumstances of some
past evaluations almost certainly did not
meet this requirement. For example, Al-
vin Ford was interviewed in a “court-
room” in Florida State Prison by a panel
of three psychiatrists while being ob-
served by attorneys, paralegals, and cor-
rectional staff.?! When conditions do not
meet the minimally adequate standards
for performing an assessment, the clini-
cian must then recommend that needed
changes be made and be prepared to
withdraw his or her participation if these
recommendations are not implemented.

The need for independent (third-
party) information is urgent whenever
the individual being assessed may have
some motivation to exaggerate or mini-
mize psychopathology. The potential
gain for exaggerating or faking psycho-
pathology is obvious in the assessment
of competency for execution. Reasons
for minimizing or denying psychopath-
ology in this situation are less obvious
but clearly important as well. Some in-
mates subscribe to the ethos against ap-
pearing “crazy”; this attitude can con-
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tribute to what have been described as
“overdetermined requests to be exe-
cuted.”®

Information should be gathered inde-
pendently in the areas of history and
current functioning. Relevant historical
information can often be obtained from
the attorneys for the defense and/or the
state; a simultaneous request to both will
help enhance comprehensiveness. Social
and medical history are both important.
Criminal and psychiatric history, when
considered together, can help to estab-
lish the existence of longstanding pat-
terns. Behavior observed during the cur-
rent assessment can then be considered
within a broad historical and develop-
mental context.

Current functioning should be consid-
ered over a period encompassing the
past year. Accounts offered by family,
friends, correctional officers, prison
medical and mental health staff, and
attorneys are necessary supplements to
information contained in prison records.
Many of the persons interviewed will not
have had any specialized training in
mental health, nor will they be objective
observers. For these reasons, their con-
clusions (e.g., “he was faking,” or “he
was crazy”) are far less useful than their
observations (“he said X,” or “he did
Y™). Such sources should be interviewed
individually. Previous evaluations by
mental health professionals should al-
ways be reviewed as well, if only as
another source of observations (presum-
ably collected more systematically and
made more accurately than those of
nonprofessionals). Some inconsistent in-
formation is always obtained during an
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assessment of this magnitude. The ex-
aminer should first consider all such in-
formation, identify the consistent
trends, and then describe the generally
unsupported data as inconsistent. This
provides some explanation for the dis-
crepant information.

The next stage in assessment involves
direct contact with the person being as-
sessed. There are several general consid-
erations here. First, the evaluator must
be aware of the particular legal criteria
that constitute the standard for compe-
tency in his or her state. For those states
in which the criteria are not specified, it
is advisable for the clinician to consider
the standard in its broadest form and
allow the court to determine whether all
or only part is applicable (for a discus-
sion of variations in standards between
states, see Heilbrun*; Ward®). The sec-
ond consideration, as discussed earlier,
involves the need to inform the inmate
of the purpose, procedures, and possible
consequences of the evaluation. Thirdly,
the clinician should plan these contacts
to include a minimum of two and pref-
erably three or more meetings with the
inmate, all on different days. The fluc-
tuations in mental state that can occur
when an individual is genuinely psy-
chotic make a single observation inade-
quate for generalization.?” Finally, the
clinician should consider that motiva-
tion, intellectual functioning, and per-
sonality style as well as psychopathology
are all potentially relevant to determi-
nation of competency for execution.

The accuracy of the self-report ob-
tained from the inmate is crucial. The
instrument that has received the most
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empirical support in detecting exagger-
ation and minimization of psychopath-
ology is the Minnesota Multiphasic Per-
sonality Inventory.”** Other, more
comprehensive approaches have been
advanced in recent years.”*?® Whatever
the approach employed, however, the
motivation of the inmate should be ex-
plicitly assessed as part of the evaluation.

Formal assessment of intellectual
functioning is also recommended, using
an instrument with empirically estab-
lished levels of reliability and validity
such as the Wechsler Adult Intelligence
Scale-Revised Edition. Measures of cog-
nitive organization, verbal skills, capac-
ity for attention, understanding of socie-
tal mores and laws, and capacity for
abstraction are all (arguably) related to
the minimal legal criterion—under-
standing of death and the reasons for its
imposition. Although intellectual func-
tioning is routinely estimated from men-
tal status examination, in these cases it
would appear preferable, for reasons
of comprehensiveness and empirical
grounding, to measure it formally. For-
mal intellectual assessment, in conjunc-
tion with medical history and interview
data, permits screening for the various
manifestations of brain dysfunction.
When organic impairment is indicated,
further neurological and neuropsycho-
logical testing should be performed to
clarify the nature and extent of the def-
icits.

Personality variables are potentially
more problematic. Application of psy-
chodynamically based inferences, such
as those relating to unconscious conflicts
and defenses, to clinical-legal questions
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has been both advocated®® and heavily
criticized.*® Those inclined to this ap-
proach should be aware of the substance
of the debate. Patterns of behavior dis-
cerned from the history and current
functioning investigation, however, are
more directly applicable to the relevant
legal task(s) at hand; they can be com-
pared with the current behavior to help
assess the causal connection between
mental condition and legal competency
for execution.

Assessment of psychopathology has
been the primary focus of evaluations of
competency for execution, judging from
published accounts.®?'*' Although an
emphasis on psychopathology would ap-
pear appropriate, we would argue that
psychopathology must be judged in the
context of the other influences just dis-
cussed. It should also be assessed in a
sufficiently systematic fashion to allow
formulation of a DSM-III-R diagnosis.*
Toward this end, use of a structured
interview such as the Schedule for
Affective Disorders and Schizophrenia
(SADS) or the Structured Clinical Inter-
view for DSM-III (SCID) may provide
useful information to supplement other
assessment procedures.

The next step is assessment in terms
of the relevant legal criteria. There have
been a number of instruments devel-
oped to assist in assessing other types of
legal competency.*® The lack of such an
instrument applicable to competency for
execution is a problem that must be
addressed in coming years.® Meanwhile,
however, clinicians are left to determine
“competency for execution” without
empirical guidance. The problem 1is
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compounded by the absence of a con-
sistent legal standard for competency for
execution (comparable to the “under-
stand and assist” criteria for trial com-
petency set forth in Dusky v. United
States®*). To fill this void, the standard
should be considered broadly rather
than narrowly. For example, in a state
in which the criterion for competency
for execution is given only as “insane,”
the examiner might use the most broadly
described standard: understand the im-
pending death and the reasons for it, be
able to assist counsel in ongoing appeals,
and be able to psychologically and spir-
itually prepare for death (proposed in
Brief for Petitioner, Ford v. Wain-
wright®). If the court determines that
some aspects of that standard are irrele-
vant, then they can be disregarded in
making the legal determination. Should
the reverse occur, however—an exam-
iner assessing only understanding and
the court requiring information on assist
and/or prepare—then that examiner
must either say, “I don’t know,” or for-
mulate a post hoc opinion on an issue
not specifically assessed. Neither alter-
native is desirable. The same “broad ver-
sus narrow” reasoning may be applied
to operational words like understand the
nature and effect of the death penalty.
Such wording should be considered
broadly during the assessment; the nar-
rowing, if necessary, should be the task
of the court. In order to consider the
standard broadly, clinical assessment of
mental condition must likewise be con-
sidered broadly. Our recommendations
for history gathering, interviewing third
parties, psychological testing, medical
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and neuropsychological testing when in-
dicated, and multiple interviews with the
inmate are made on this basis.

It is very important that this compre-
hensive assessment be fully documented
in a report. The first reason is legal—the
report is part of the record that will be
considered in further appellate review
and in challenges to the constitutionality
of the proceedings.?! The second reason
is to document what was done, what
mental condition (broadly considered)
was observed, and what causal connec-
tion between mental condition and legal
competency for execution was made, as
well as the evaluator’s reasoning and
“degree of certainty” in making this
causal connection. This is the essence of
the clinical-legal evaluation, described
by the United States Supreme Court in
Ake v. Oklahoma®:

[by] organizing mental history, examination

results and behavior, and other information,

interpreting it in light of their expertise, and
laying out their investigative and analytic proc-
ess to the [decision maker], the psychiatrists
for each party enable the [decision maker] to

make its most accurate determination of the
truth of the issue before them. (p. 1096)

The question of whether the evaluator
should conclude this report with an
opinion about the ultimate legal issue—
the inmate’s competency for execu-
tion—is part of a larger controversy cen-
tering around whether such opinions
should be expressed in any kind of clin-
ical-legal evaluation. Many have argued
against expressing an opinion, noting
that opinions of law are not within the
province of mental health expertise and
that expressing ultimate opinions in-
vades the province of the court.'”?%3¢-37
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However, failure to express an opinion
can, in some jurisdictions, result in ex-
clusion of the entire testimony. Even
when testimony is not excluded, a vari-
ety of other problems can result from
such abstention.®° If the examiner
does offer an “ultimate opinion” on
competency for execution, then it
should be done with recognition that the
most important part of the evaluation is
description of mental condition, legal
criteria for competency, and reasoning
about the causal connection between
them. This connection might well vary
depending on whether the competency
standard is interpreted broadly or nar-
rowly. When this variance is made ex-
plicit in the report, then the court is
(appropriately) forced to select the
breadth of the standard. For example,
an examiner might discuss how the in-
mate’s mental condition permits a su-
perficial awareness of impending death,
but has impaired broader awareness of
its impact on others such as his or her
family. The relation between mental
condition and other potentially relevant
legal criteria (e.g. assisting counsel in
further appeals and psychologically pre-
paring for death) could be discussed as
well. If the court chooses the most nar-
row standard (i.e. understand the im-
pending death and the reasons for it)
and interprets to mean only that a su-
perficial awareness of impending death
is required, then it would decide that the
inmate 1s competent. If the standard
were interpreted more broadly, then the
decision might be different. The point is
that interpretation of the standard is ap-
propriately made by the court, not by
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the clinician. To underscore this distinc-
tion, the clinician might consider con-
cluding the report with a statement rec-
ognizing the legal decision as the respon-
sibility of the court, not of the mental
health professional.

Postadjudication Assessment If the
court determines that the inmate is in-
competent for execution, he or she will
presumably be transferred from death
row to a correctional or forensic hospital
to be treated until competency for exe-
cution seems to have been restored.
Whether explicit or not, this process has
two components: treatment and assess-
ment. Treatment of these individuals
presents even more formidable ethical
problems than does the assessment. Is-
sues such as the inmate’s competency to
consent to treatment and the question
of using treatment procedures to effect
a change that will result in his or her
death have been addressed at length else-
where.'"2%% For present purposes, suf-
fice it to say that treatment under these
circumstances presents immensely diffi-
cult and probably unresolvable prob-
lems. It has been suggested that the cap-
ital sentence of a person found in-
competent for execution should auto-
matically be converted to mandatory life
mmprisonment. This solution would re-
solve the treatment dilemma and place
a premium on the accuracy of preadju-
dication evaluations, and may thus
merit serious consideration.

Under present circumstances, how-
ever, the inmate is transferred to a facil-
ity with an expectation that both treat-
ment and ongoing assessment will occur.
The expectation that both can be pro-
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vided by the same individuals, or even
by the same treatment team, is not re-
alistic. Tremendous confusion is expe-
rienced by staff between the roles of
empathic helper and objective assessor.
One can only imagine how such roles
are perceived by the inmate/patient,
whose cognitive organization and real-
ity-testing are hardly intact to begin
with. Assessment and treatment must be
strictly separated. Treatment staff can
then proceed without the added burden
of knowing that information obtained
during the course of treatment might
also be used in competency assessment.
If it is not otherwise guaranteed, we
would recommend that at least one ther-
apist be assigned to the inmate with
absolute confidentiality assured (except-
ing, of course, information relevant to
the immediate safety and security of that
individual and/or other patients, but not
excepting the assessment of his compe-
tency for execution).

Other mental health professionals,
consulting from outside the immediate
treatment section, could perform the on-
going assessment. For a variety of rea-
sons, it may not be feasible in some
settings to have hospital staff perform
this assessment. Using consultants from
outside the hospital to perform the as-
sessment in such cases may be a more
viable alternative. The question of the
assessment team’s access to chart notes,
staff observations, medical tests, and
other documentation routinely con-
tained in hospital records should be clar-
ified from the beginning. The issue of
“off-the-record” observations shared
among the assessment team but not doc-
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umented in the record should be consid-
ered as part of this question. The other
assessment procedures and considera-
tions discussed in the previous section
remain applicable.

Research Needs

Scientific papers typically conclude
with a discussion of what is not known
and what additional research is needed.
The reader occasionally gets the feeling
that these remarks will be made what-
ever the current state of knowledge or
the utility of additional research. These
issues are neither scientific indulgences
nor polite disclaimers in the case of com-
petency for execution, however. They
are acute needs, made even more urgent
by the consequences of the decision in-
volved and the imminent likelihood of
more such decisions being made in the
near future.

The neced for at least four areas of
research is immediately apparent. The
first involves the relation between clini-
cian characteristics, inmate characteris-
tics, and evaluation outcome. Is it rea-
sonable to assume that evaluative accu-
racy is possible under the circumstances
surrounding competency for execution?
How reliable are various aspects of the
evaluation? For example, do clinicians
agree more often on diagnosis and symp-
tomatology than on legal conclusions?

The second area of research would
address the process of “death qualifying”
clinicians. What procedures are cur-
rently used to select clinicians to partic-
ipate in the assessment of competency
for execution? Is the bias introduced by
death qualification for juries also appli-
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cable to clinicians? How do clinicians
who are qualified but would not, on
principle, participate in such a process
compare with those who would? Does
the selection process itself exert any in-
fluence on the manner in which clini-
cians perform these evaluations?

A third area of needed research con-
cerns the measurement of competency
for execution. A number of structured
approaches to assessing legal competen-
cies have been developed (see Grisso®
for a review). Development of com-
parable instruments, with measurable
reliability and validity, would be ex-
tremely useful in assessment of compe-
tency for execution. First, however, it
would be helpful to have a reasoned
proposal for a “model standard” for ex-
ecution competency, based upon rele-
vant abilities, contextual demands, and
societal justifications for capital punish-
ment. Such a proposal might include a
narrow, intermediate, and broad stand-
ard, differing as a function of the influ-
ences just mentioned. Research could
then proceed on the development of ap-
proaches to measuring these varying
standards.

Finally, it would be useful to know
more about the population under death
sentence. What is the incidence of severe
mental disturbance among these in-
mates? How do death row conditions
contribute to such disturbance? What is
the psychological impact of living under
death sentence for an extended period
of time? Some such information is
available'**'** more is needed.

The irony of this discussion of re-
search needs is that the same ethical
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questions facing clinicians regarding as-
sessment of competency for execution
will also confront researchers. Will they
acknowledge the reality of capital pun-
ishment and devote their efforts to im-
proving an imperfect process? Will they
regard the process as too flawed to res-
urrect, avoid the risk of grafting respect-
ability onto it, and instead devote their
limited time and energy to other endeav-
ors? It is our hope that this article will
help researchers as well as clinicians to
make that decision in a thoughtful way.
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