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Whether or not the psychiatrist testifies on the ultimate issue in insanity defense
cases, it is critically important that he familiarize himself with the applicable legal
standards and interpretations in order properly to relate his clinical findings to the
relevant criteria for insanity and thereby enhance the probative value of his testi-
mony. This is the third in a series of articles which attempts to explicate judicial and
statutory standards of insanity and correlate them with the psychiatrist’s findings of
psychopathology. This article analyzes the Model Penal Code formulation of insanity,
with especial emphasis on the all important distinction between “know” and “appre-
ciate.” This formulation permits the defendant possessed of mere surface knowi-
edge or cognition to be exculpated, requiring that he have a deeper affective
appreciation of the legal and moral import of the conduct involved if he is to be held
criminally responsible. The Model Penal Code approach more readily lends itself to
application as a standard of responsibility in cases involving affective disorders. An
important disorder within this group, postpartum depression, is discussed in the

context of raising the insanity defense in a case of infanticide.

In almost all litigated insanity defense
cases, the principal issue in dispute is
whether the defendant knew or appre-
ciated the wrongfulness of his conduct.*

Dr. Goldstein is associate professor of clinical psychia-
try and course director of the Legal and Ethical Issues
in the Practice of Psychiatry Program, College of Phy-
sicians and Surgeons of Columbia University, New
York, NY.

Address reprint requests to: Dr. Goldstein, The Ap-
thorp, 390 West End Ave., New York, NY 10024.

* This article will discuss cognitive legal tests for insanity
and will not deal with volitional tests. APA has stated
that psychiatric knowledge relevant to cognitive tests is
more reliable and has a stronger scientific basis, whereas
“the line between an irresistible impulse and an impulse
not resisted is probably no sharper than that between
twilight and dusk.” In cognitive tests, a determination
of insanity almost never deals with the first prong of
the legal test (i.e., whether the defendant knew or ap-
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Far from being a mere pedantic exercise,
the precise interpretation to be accorded
to wrongfulness in a particular case may
be dispositive in regard to the ultimate
outcome.' References in the M’Naghten
rules to the appropriate standard of
wrongfulness were ambiguous, resulting
in a divergence of judicial opinion as to
whether wrongfulness means /Jegal
wrong, subjective moral wrong, or objec-
tive moral wrong. These three judicial
standards of wrongfulness were analyzed
in a previous paper in the context of case

preciated the “nature and quality” of his act), but
decisively turns on the second prong (i.e., whether he
knew or appreciated that what he was doing was wrong).
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law from jurisdictions which follow each
of the respective standards.? A subse-
quent paper systematically analyzed a
classificatory scheme of delusions (sub-
divided according to content) to deter-
mine which delusional subtypes were
likely to be exculpatory within a partic-
ular jurisdiction.” The analysis demon-
strated that in most cases, exculpation
will depend on the specific content of a
defendant’s delusions and whether, as a
result of his delusions, he was unable to
know or appreciate the wrongfulness of
his act (wrongfulness to be determined
according to the law of the jurisdiction
in which the act was committed [the /ex
loci delicti commissi]).?

In 1982, APA issued its Statement on
the Insanity Defense,* recommending
that psychiatric disorders potentially
leading to exculpation “should usually
be of the severity (if not always of the
quality) of conditions that psychiatrists
diagnose as psychoses.” A broad range
of psychotic psychopathology may or
may not rise to the level of insanity,
including delusions, hallucinations,
gross disorganization of behavior, inco-
herence or marked loosening of associ-
ations, and extreme affective disturb-
ances. There is no perfect correlation,
however, between specific mental states
that defendants manifest and legal in-
sanity standards.

For heuristic purposes, the earlier pa-
per selectively focused on an analysis of
delusions in terms of their effect on a
defendant’s knowledge or appreciation
of wrongfulness. Similarly, in order to
clarify the effect of major affective dis-
turbances on culpability, this article will

122

Goldstein

restrict the focus of its inquiry to an
important disorder within this group:
postpartum depression.

“To Know or Appreciate”: The
Model Penal Code Formulation

The problem of defining the criteria
of tests for legal insanity is one of the
most difficult and controversial in the
criminal law. The M’Naghten test turns
on whether the defendant did not know
the nature or quality of his act or know
that it was wrong. The test thus addresses
itself to the defendant’s knowledge
alone. Under that language, a psychotic
defendant could be found sane

even though his “knowledge” of the nature or

wrongfulness of his act was merely a capacity

to verbalize the “right” (i.e., socially expected)
answers to questions put to him relating to
that act, without such “knowledge” having any
affective meaning for him as a principle of
conduct. Such a narrow, literal reading of the

M’Naghten formula has been repeatedly and
justly condemned.?

The fact that a defendant may be “able
to verbalize [mechanically] the right an-
swer to a question” e.g., to respond that
murder is wrong, or “the fact that he
exhibited a sense of guilt, as by conceal-
ment or by flight, is often taken as con-
clusive evidence that he knew the nature
and wrongfulness” of his conduct.® “Yet,
one of the most striking facts about the
abnormality of many psychotics is that
their way of knowing” differs signifi-
cantly from that of the normal person.®
It may be compared to “the knowledge
children have of propositions they can
state, but cannot understand. It has no
depth and is divorced from comprehen-
sion.”® The M’Naghten rule improperly
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confines the inquiry to the defendant’s
cognitive capacity.t One shortcoming of
this restriction is that it authorizes a
finding of responsibility in cases in
which the defendant’s knowledge of the
wrongfulness of his conduct or its con-
sequences “is a largely detached or ab-
stract awareness that does not penetrate
to the affective level.”™ "It seems clear
that the knowledge that should be
deemed material in testing responsibility
is more than merely surface intellection
[or cognition]; it is the appreciation that
sane men have of what it is that they are
doing” and the legal and moral import
of their conduct.® Psychosis, even in its
most extreme forms, may not destroy
the minimal awareness required by
M'Naghten, yet may still impair one’s
ability to use such knowledge in deter-
mining conduct (i.e., impair the capacity
that rational individuals have “to guide
their conduct in the light of knowl-
edge™).? Insofar as a formulation center-
ing on mere surface knowledge or cog-
nition does not readily lend itself to ap-
plication to emotional abnormalities.f
the M’Naghten test has been regarded as
“less than optimal as a standard of re-
sponsibility in cases involving affective
disorders.™®

The formulation of the Model Penal
Code® (followed or adopted in some
form by a majority of the jurisdictions
in this country) is “based on the view

+ This perceived narrowness of the classic insanity test
appears to have been by design. The framers of M’Nagh-
ten formulated a purely cognitive test selectively ori-
ented towards delusional insanity only.”

T As one Court stated: “The M’Naghten Rule does not
concern itself with the emotional state of a defendant,
and in the instant case the appellant knew on a cognitive
intellectual level the nature of his acts.™
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that a sense of understanding broader
than mere cognition”. provides the best
opportunity for reconciling the tradi-
tional concept of legal and moral ac-
countability with contemporary scien-
tific knowledge about psychiatric dys-
function.® In this formulation, a new
dimension is accorded the word “know™
by following it with “appreciate.” The
inquiry now would be not merely
whether the defendant lacked knowledge
of the nature or the wrongfulness of his
conduct, but also whether he was lacking
in capacity§ to appreciate its nature or
wrongfulness. Psychiatrists should take
careful note of this change. “The use of
‘appreciate’ rather than ‘know’ conveys
a broader sense of understanding than
simple cognition.™ By adding the re-
quirement of appreciation to that of
knowledge, psychiatrists are permitted
to testify and explicate the distinction
between mere verbalization and a deeper
comprehension of wrongfulness, as dis-
cussed above. In order to properly relate
his findings to the relevant legal criteria
for insanity and thereby enhance the
probative value of his testimony, under
this formulation the psychiatrist can
take into consideration that “to know or
appreciate” encompasses more than just
the minimal awareness of facts or the
ability to mechanically repeat what has
happened. He can weigh the defendant’s -
“affective” or “emotional” knowledge in
considering whether he appreciated in
depth that his act was wrong (so as to be

§ Lack of “substantial capacity” (in the formulation of
the Model Penal Code) is a more realistic measure than
the total impairment required for exculpation under
M’Naghten.
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capable of logically or rationally direct-
ing his actions). By adding the require-
ment of appreciation to that of knowl-
edge, the insanity dialogue is expanded
to include a broader and more compre-
hensive view of mental functioning. As
Goldstein' stated:

[Knowledge] can exist only when the accused
is able to evaluate his conduct in terms of its
actual impact upon himself and others and
when he is able to appreciate the total setting
in which he is acting.

A classical example of the distinction
between knowledge and appreciation is
afforded by the historical case of Had-
field."' Hadfield suffered from the delu-
sion that he was destined to be another
messiah, to be sacrificed by the state,
and to become a martyr to mankind’s
salvation.” It is undeniable that he knew
it was wrong (in the sense of being both
illegal and contrary to public standards
of morality) to attempt to shoot King
George 1117 In fact, his express object in
making the attempt was precisely to
evoke public condemnation and capital
punishment so that he might then re-
turn, like Christ, to save the world.”
However, as a result of his messianic
delusion, it could not be said that Had-
field appreciated the wrongfulness of his
conduct. (Of course, Hadfield was not
acquitted on the basis of this refinement
and expansion of M Naghten as embod-
ied in the Model Penal Code formula-
tion. His successful insanity defense, in
1800, predated the Model Penal Code
by 150 years and was based on a far
simpler legal test.'?)

In the following section, postpartum
depression will be considered in terms
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of its exculpatory potential within juris-
dictions which follow the Model Penal
Code formulation (i.e., did the defend-
ant know or appreciate the nature or
wrongfulness of his conduct?).

Postpartum Depression

In DSM-III-R,"® postpartum depres-
sion is classified as a major depressive
episode. Psychiatric illness associated
with pregnancy and the postpartum
period has been recognized since the
time of the ancient physicians, Hippo-
crates, Celsus, and Galen.'* Many feel
that the special conditions of pregnancy
play a role in the precipitation of post-
partum depression. Such conditions in-
clude (1) hormonal changes, (2) altered
body image, (3) activation of conflicts
relating to pregnancy, and (4) intra-
psychic reorganization of assuming
motherhood.'® Asch and Rubin'® have
noted: “The postpartum woman can ex-
hibit a variety of emotional responses,
ranging from the almost ubiquitous
“blue period” to deeper depression and
finally to massive psychotic reactions.”'®
Epidemiological studies confirm a
marked increase in psychosis following
childbirth.!” The clinical symptomatol-
ogy centers around the patient’s mater-
nal role and relationship to the baby.
Depression, insomnia, irritability, labil-
ity of mood, confusion, obsessions,
disorientation, depersonalization, hallu-
cinations, and delusions may be present.
The patient may become obsessed with
the baby’s welfare or may manifest guilt
or feelings of inadequacy with regard to
her care of the baby or ability to love it.
The mother may hear voices telling her
to kill the baby or express beliefs that
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the baby is dead or defective in some
way. The movie Rosemary’s Baby'® pre-
sents many of the classical clinical man-
ifestations of postpartum depression,
creatively transformed into a gothic tale
of demonic possession.'® These patients
may come to the attention of the foren-
sic psychiatrist when infanticide results
from a postpartum illness. Asch'® and
others®® ?' have reported that the inci-
dence of infanticide in this condition has
been neglected and underestimated. It is
hypothesized that a large proportion of
“crib deaths” or cases of sudden infant
death syndrome (SIDS) are actually cov-
ert infanticides, manifestations of post-
partum depression in the mother.'?|| [It
should be emphasized, however, that all
mothers who kill their babies during the
postpartum period are not suffering
from psychosis or depression. Resnick?
and Pasewark er al.>* diagnosed many of
these women as suffering from person-
ality disorders or neuroses. Resnick?*
proposed a classification system based
on the mother’s apparent motivation for
infanticide, which included a number of
nonpsychotic motives (e.g., unwanted
child, altruism, and spouse revenge).
These studies demonstrate the falla-
ciousness of the layman’s perception
that mothers who kill their own child
must always be “crazy.”

Case Example
Ms. A is a 38-year-old woman charged
with murdering her two small children,
ages four years and two months, respec-
tively. After the birth of each child, she

|l Asch and Rubin'® also describe postpartum reactions
in the father, grandmother, adoptive mother, and in
successive generations.
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become very “blue” or depressed, with-
drawn, “weepy at the drop of a hat,” and
filled with feelings of despair. She be-
came obsessed with a growing convic-
tion that “there is no hope in this world
for children.” She became progressively
depressed and preoccupied with
thoughts of death and dying, feeling that
there was no reason to go on. She
thought that she would be “carrying out
God’s plan” for herself and the children
by killing them first and then commit-
ting suicide. At no time did she experi-
ence hallucinations or delusions involv-
ing a “divine command” to kill the chil-
dren. She talked to the children about
her plan, in a confused and rambling
fashion, coming to believe that they
understood and acquiesced in her
scheme. After smothering both children
to death, she was interrupted before she
could complete her plan and kill herself.
(Asphyxia is the most frequent docu-
mented cause of death in infanticides.'®)

A psychiatric expert, retained by the
defense, found that, prior to the as-
phyxiation of her children, there were
clearcut signs of major depression,
characterized by persistent and severe
depression, vegetative signs, feelings of
worthlessness and excessive guilt, recur-
rent thoughts of death, and a specific
plan for committing suicide and killing

9 The precise diagnosis was major depression with
mood congruent psychotic features, based on the pres-
ence of delusional feelings of inappropriate guilt and
worthlessness and poor reality testing (e.g., believing
that her infant could understand and acquiesce in her
plan). For heuristic purposes, the delusions and other
psychotic distortions (that affect her knowledge as op-
posed to her appreciation) will not be considered here
in order to restrict our focus to the impact of affective
disorders per se.
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her children as well. [ Postpartum depres-
sion was noted as an equivalent diagno-
sis.] He opined that she was not crimi-
nally responsible for her conduct be-
cause she could not appreciate the
wrongfulness of her act. Although she
displayed “‘surface knowledge” that it
was wrong to kill, he believed that her
profound depression, overwhelming
despair, and obsession with suicide and
killing the children (expressed by her
belief that they would all be “better off
dead™) interfered with her capacity on
an emotional level. She knew the difter-
ence between right and wrong on an
intellectual level, but could not appreci-
ate in depth that her act was wrong on
an emotional or affective basis.

A psychiatric expert retained by the
prosecution disagreed, finding that she
was neither psychotic nor suffering from
a major depression at the time of the
offense. He stated that she had “full
conscious appreciation of the nature and
consequences of her actions.... was
quite aware that her behavior was crim-
inal. . .. [and] did not lose her capacity
for moral judgment, but rather, in a
despairing mood, acted selfishly and im-
pulsively.” His diagnosis was mixed per-
sonality disorder.

Just prior to trial, the defendant en-
tered into a plea bargain agreement,
pleading guilty to manslaughter. Thus.
there was no opportunity to have a full
airing of the psychiatric issues at trial or
to reach a verdict based on a careful
appraisal of the psychiatric testimony.#
# Although her lawyer attempted to persuade her that
there was an excellent chance of acquittal on the
grounds of insanity, the defendant (perhaps in response

to overwhelming feelings of guilt) insisted on pleading
guilty.
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Discussion

In 1924, the English Parliament
passed a specific Infanticide Act, reduc-
ing the crime of infanticide during the
postpartum period from murder to a
lesser offense.”® “This act took official
recognition of the fact that infanticide
was often a specific expression of a psy-
chopathological reaction to child-
birth.”'® To date. there has been no com-
parable legislation in this country. Cases
of infanticide are often prosecuted vig-
orously and murder convictions are
sought even when the mother is clearly
psychiatrically impaired. (A number of
these women are found not guilty by
reason of insanity. One study showed
that women who commit infanticide in
New York State were overrepresented in
a study population of insanity acqui-
tees.>***) However, it is not clear how
often the insanity defense is raised in
postpartum infanticide cases or how
often it proves ultimately successful.{+
The modern psychiatric perspective on
this issue would appear to provide a
sound basis for successful use of the
insanity defense in many of these cases.
The close relationship between postpar-
tum depression (or psychosis). infanti-
cide, and suicide is well-established.?* 2

** Exculpation is favored where sympathy can be
aroused for the perpetrator of infanticide. It is inequi-
table when the “sympathy factor” bolsters the insanity
defense of depressed mothers who kill their child but is
unavailing in cases involving equally depressed fathers.
(Fathers have a significantly greater likelihood of being
incarcerated than mothers.™?)

+t Halpern and Sussman®’ argue persuasively that, in
jurisdictions in which the prosecution is sympathetic to
the mother’s condition. it is more conducive to her best
interests to avoid the insanity defense and instead plead
guilty to a lesser offense in order to receive a no-
incarceration sentence with a finite term of probation
and outpatient treatment.
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In this regard. the authoritative textbook

Modern Clinical Psychiatry states:
More homicides are committed by depressed
women than by depressed men. Usually the
victim is not only a member of the patient’s
family but the one who has apparently been
the most loved. It has been suggested that the
homicide may be regarded as an extension of
the suicidal impulse. As suicide i1s an act of
aggression against self, then the homicide . . .
might be considered an extension of aggression
to include not only the self but those nearest
the self, the victim being almost a part of the
self. An example of this psychopathology is
manifested when a depressed mother kills both
herself and her child *® [emphasis supplied]

Distinctions between mother and
baby, self and object, may be blurred
during the postpartum period. Impaired
reality testing, magical thinking, and
maternal impulses to get rid of the “bad
part” of herself may lead to suicidal at-
tempts. If the baby comes to represent
the “bad part” to be exorcised, it may
become the victim of suicidal drives
which are displaced.'®}}

Conclusion

The M’Naghten rule addresses itself
to the defendant’s knowledge of the
wrongfulness of his act. Individuals suf-
fering from aftective disorders may pos-
sess mere surface knowledge or cogni-
tion of the wrongfulness of their act, but
such knowledge may lack any depth or
understanding of the import of the con-
duct in question. A shortcoming of the
M’Naghten formulation is that it au-

{1 This displacement of aggression and blurring of ego
boundaries may extend to older children (as illustrated
by the Case Example) as well as to the newborn. Psy-
chodynamic interpretations of this type attempt to ex-
plain a phenomenon that is otherwise, from a com-
monsense point of view, abhorrent and incomprehen-
sible. Even physicians have difficulty accepting the idea
that a mother might kill her own child.***
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thorizes a finding of responsibility in
such individuals, whose knowledge of
wrongfulness 1s a largely detached or
abstract awareness, which fails to pene-
trate to the affective level. The Model
Penal Code formulation conveys a
broader sense of understanding than
simple cognition by use of the term “ap-
preciate.” The Model Penal Code ap-
proach more readily lends itself to ap-
plication as a standard of responsibility
in disturbances of mood or affect. For
example, women suffering from post-
partum depression who commit infan-
ticide may be able to distinguish right
from wrong intellectually, yet may lack
capacity to appreciate in depth the
wrongfulness of their act on an affective
level. These individuals may be excul-
pated in jurisdictions relying on the
Model Penal Code.
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