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Guardians ad litem (GALs), designated to represent children's best interests in 
civil abuse and neglect proceedings, fulfill the role with little direction. This project 
was designed to develop guidelines for GALs based on the available legal and 
social science literature as well as empirical surveys of both GALs and persons 
working closely with them. Data from interviews, questionnaires, and literature 
reviews were analyzed, and a comparison of the practice of GALs in Iowa with 
norms derived from the literature survey was made. A training manual was devel- 
oped to help insure effective representation of children by GALs. This research 
represents one of the first to examine empirically the behavior of GALs and to make 
such a comparison with literature and statutes. 

In compliance with the Child Abuse Pre- 
vention and Treatment Act (42, U.S.C. 
ss.5 10 1-06 ( 1974)), most states provide 
legal representation for children in civil 
abuse and neglect proceedings. Although 
the guardian ad litem (GAL) is designed 
to represent the child's best interest, the 
act does not address the role or functions 
of the GAL, or his/her relationship to 
the court: nor does the act define the 
child's "best interests": these determi- 
nations are left to the discretion of the 
states. A person appointed as a GAL. 
whether an attorney or not, has little 
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guidance from statutes, rules, or case 
law. 

Design of the Project 
The first phase of the project was a 

survey of the legal and social science 
literature addressing the role and func- 
tion of the GAL. Statutes of all 50 states 
relating to the function of the GAL in 
child abuse. neglect, dependency, and 
custody cases were examined as was case 
law relating to the role of the GAL or 
attorneys for children. A second phase 
examined the role of the GAL in the 
state of Iowa. A questionnaire was de- 
veloped and sent to all juvenile judges, 
juvenile referees, county attorneys, and 
public defenders in the state. This ques- 
tionnaire elicited descriptions of the role 
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of the GAL, a listing of the five most 
essential activities of the GAL, and a 
checklist of the desirable activities to be 
performed by GALs. A list of all GALs 
for the responder's county or district and 
the names of those GALs who do an 
exemplary job were also solicited. 

The data from the questionnaire were 
analyzed and a protocol for interviewing 
GALs was developed. This protocol used 
information from various sources in- 
cluding the literature, the questionnaire, 
and input from an advisory board of 
professionals working in various aspects 
of family law. The protocol was then 
employed in face-to-face interviews with 
a sample of 48 GALs who were ran- 
domly selected from the lists provided 
by the respondents to the questionnaire. 

The sample was stratified into four 
groups based on county population: 
10,000 and under; 10,000 to 20,000; 
20,000 to 50,000; and over 50,000. Four 
GALs in each group of 12 were selected 
from the lists of "exemplary" GALs; 
thus, the 48 interviewees were cam- 
prised of 16 "exemplary" and 32 "ordi- 
nary" GALs. The interviewer was blind 
to the status of the interviewees: all 48 
were attorneys, and interviews were con- 
ducted in their offices. 

Data from these interviews were ex- 
amined for differences between not only 
"exemplary" and "ordinary" GALs but 
for differences between urban and rural 
practices. and types of cases handled by 
different GALs as well. Another aspect 
of the data analysis addressed a compar- 
ison of the practice of GALs in Iowa 
with the norm derived from the litera- 
ture survey. The final phase of the proj- 

ect involved the development of a pro- 
totype of a training manual for GALs. 
The manual included factual informa- 
tion on many issues involved in abuse, 
neglect, and custody cases, and also pro- 
vided a framework for GALs to use in 
determining the best interests of an in- 
dividual child as well as some guidelines 
for insuring effective representation of 
children. 

Literature and Law-A Review of 
the Issues 

The issue that recurs most often in 
discussions of the role and function of 
the GAL is the dual role conflict or the 
expectation that the GAL will simulta- 
neously fulfill the role of advocate for 
the child's "best interest" and the role of 
attorney for the child who is bound to 
advocate the wishes of a child old 
enough for a considered judgment. 
Eleven states either statutorily provide 
for, or by statutory construction permit, 
or require, the person appointed to act 
simultaneously as attorney and GAL. 
Although by definition, the roles of legal 
counsel and GAL are different, many 
courts find nothing inherently improper 
in requiring a GAL who is a lawyer to 
serve in a dual role. A few courts, how- 
ever, have recognized the conflict and 
have expressed concern over inadequate 
representation and the constitutional 
implications of counsel's neglect of at- 
torney duties. 

Although most statutes and case law 
support the view that a GAL must be an 
active advocate as well as neutral inves- 
tigator, the majority of jurisdictions re- 
quire advocacy of the child's best inter- 
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est rather than the child's expressed 
wishes. This contrasts with current lit- 
erature, which urges active inclusion of 
the child's wishes in any judicial pro- 
ceeding and suggests that children oz~ght 
to participate in legal matters affecting 
their lives.'-3 This position seeks to min- 
imize the risk to the child from arbitrary 
decisions made on his or her behalf and 
suggests that a GAL who represents a 
child's "best interest" tends to follow the 
often biased opinions advanced by child 
protective agencies.'-5 

The language of both the IJA/ABA 
Juvenile Justice Standards and the 
Model Code of Professional Responsi- 
bility implies a preference for a separa- 
tion of the functions identified with the 
roles of GAL and attorney; however, the 
Ethical Considerations of the Code sug- 
gest that, in some circumstances, it is 
not unethical for a lawyer to act in the 
dual capacity and make decisions on 
behalf of the minor. Some commenta- 
tors suggest that in place of his or her 
own opinion regarding the child's needs, 
the lawyer should use expert opinion in 
seeking to balance the child's assessed 
needs with the child's desires and 
 want^.^,^-^ Supporters of this view weigh 
the benefit that the child derives from 
having legal representation against the 
financial burden imposed by separate 
repre~entat ion.~.~ lo. ' Critics of this view 
see a conflict for the attorneys ap- 
pointed; specifically. they point out that. 
unlike the GAL, attorneys are to present 
evidence through their witnesses and are 
prohibited by professional ethics to offer 
personal knowledge or opinions to the 

1'. I' 

The proper procedure when a GAL/ 
attorney believes that there is a role con- 
flict is withdrawal from one of the roles, 
usually the GAL. In Iowa, which man- 
dates appointment of counsel and GAL, 
the same person may serve as both. 
However. by statute, the court may ap- 
point a separate GAL, if the appointee 
feels s/he cannot properly represent both 
the child's legal and "best" interests. 

Several other issues are raised repeat- 
edly in the literature; these are discussed 
briefly below: 

The Need for an Attorney as GAL 
Most ~ o m m e n t a t o r s ' ~ ~ ~ ~  contend that 

the child's representatives should be at- 
torneys and must be trained in the com- 
plexities of law to be viewed as equals to 
the attorneys for the petitioner and re- 
spondent.14 Some commentators have 
expressed concern about the quality of 
representation provided by volunteers 
without training in either law or child 
development;15 others have suggested 
that attorneys also need special training 
in child development to successfully as- 
certain and represent a child's best inter- 
est.'" 17 

The Need for Early Appointments 
There is general agreement among 

commentators that both the time of on- 
set and the length of appointment sig- 
nificantly influence the GAL'S contri- 
bution to child protection  proceeding^.^ 
At the filing of the petition, the child 
protection agency usually has estab- 
lished substantial evidence of abuse and 
has determined which course of action 
it considers will best serve the child and 
the family. To protect the child against 
possible arbitrary action, the GAL must 
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have ample opportunity to investigate 
the child's situation and prepare for pre- 
liminary hearings.'' An early appoint- 
ment not only facilitates adequate rep- 
resentation but may facilitate a settle- 
ment by early negotiation with social 
workers and parents, which best serves 
the child's  interest^.'^,^^ Most state stat- 
utes are either vague or silent with regard 
to when the appointment should attach, 
or vest the courts with considerable dis- 
cretion regarding the timing of appoint- 
ments. Iowa law recognizes the need for 
early appointments and provides for 
such at the filing of the petition (IA Code 
Ch. 232.103(2)). 

The Need for Extended Appointments 
The welfare of a child adjudicated 
abused or neglected requires represen- 
tation beyond the dispositional hearing. 
The GAL must have the opportunity to 
appeal a decision adverse to the child's 
best interest, to monitor the effectiveness 
of the case plan or dispositional order, 
and to attend review hearings. Most 
commentators urge retention of the GAL 
until permanency is achieved when the 
child is adopted, placed in long term 
foster care, or returned home.'. 1 7 3 * '  Stat- 
utes in all but four states (Colorado, 
Florida, Ohio, Oklahoma) are silent on 
the duration of the GAL's appointment. 

The Duties of the GAL There are no 
uniformly defined duties for the GAL; 
specification of duties tend to be influ- 
enced by the role the GAL is expected 
to perform, which in turn tends to be 
governed by the status of the appointee 
as attorney or volunteer. Most often 
mentioned in the statutes, the case law, 
and the literature is the duty to conduct 

a thorough investigation of the facts. 
This investigation should include some 
visits, observation of, and private inter- 
views with the child and the child's care- 
takers. Although an investigation is 
needed to discern the child's immediate, 
near future and long term needs, most 
urgent is a determination of immediate 
danger, and whether the child needs to 
be temporarily removed from the 
home. 14.16.17.19 The GAL must have ac- 
cess to all records, reports, and confiden- 
tial information that s/he feels are rele- 
vant, and nine states expressly provide 
for such access. 

The development of placement and 
treatment options requires consultation 
with, or evaluation of reports from, non- 
legal experts such as psychologists, social 
workers, physicians, and school person- 
nel. The synthesis of the information 
gained through investigation should di- 
rect the GAL's course of action. Some 
commentators suggest that the GAL has 
an affirmative obligation to determine 
whether court action is in the child's best 
interest and, if it is not, to seek dismis- 
sa1.I9 Even when proceedings com- 
mence, it may be in the child's best 
interest to seek a swift resolution of the 
legal dispute through cooperative non- 
adversarial means.16," The GAL's pres- 
ence at all hearings is of the utmost 
importance." However, the duties 
which s/he performs vary widely among 
jurisdictions. Few states provide explicit 
guidelines; most statutes are silent on 
the activities of the GAL during the post- 
dispositional phase; commentators urge 
that the GAL remain active and vigor- 
ous until permanency is attained.14,17,21 
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Results of the Questionnaire and 
Interviews 

The Questionnaire The question- 
naire was sent to all juvenile judges, 
juvenile referees, county attorneys, and 
public defenders; 86 were returned and 
used in the analyses. County size and 
role of the respondent were used in the 
analyses and four statistically significant 
findings were noted for these variables. 
First, there were heavier case loads in 
the larger counties. Second, judges and 
referees had more years of experience in 
family law than did other respondents. 
Third, public defenders had larger case 
loads than other respondents; fourth, in 
the larger counties, GALs were used 
more in criminal proceedings against 
perpetrators. 

Of most interest were the responses to 
the open-ended questions. The most 
common responses for the role of the 
GAL included: representing the child's 
best interests; an active, independent 
role for the GAL; informing and advis- 
ing the court; attending all hearings. 
County attorneys appeared to be more 
aware of the real and potential conflict 
of lawyers placed in the dual role of 
attorney/GAL. Overall, the potential for 
conflict was recognized by 46 percent of 
the respondents. 

The most essential activities of the 
ideal GAL included (in order of popu- 
larity): representing the child's best in- 
terest, recommending solutions to the 
court, investigating the child's situation, 
protecting the legal rights of the child, 
developing trust/rapport with the child, 
explaining the process to the child, meet- 
ing periodically with the child, reviewing 

reports submitted to the court and coun- 
sel, participating in permanency plan- 
ning, reporting the child's wishes to the 
court, monitoring the child's progress, 
reviewing the work of other profession- 
als, and cooperating with other profes- 
sionals. 

The questionnaire was broad-based 
with many open-ended questions. None- 
theless, the responses reflected many of 
the activities described in the literature 
as well as the confusions regarding the 
proper role of the GAL. Although an 
active, independent role was envisioned 
by most for the GAL, this advocacy 
necessarily conflicts with the traditional 
GAL function of advising the court as a 
neutral observer that others envisioned. 
Recommending solutions to the court 
was seen as going hand-in-hand with 
protecting the legal rights of the child. 
Although reporting the child's wishes 
was also mentioned, it did not appear to 
reflect the role of "zealous advocate of 
the child's wishes" espoused in the lit- 
erature. 

The Interviews Forty-eight attorney/ 
GALs were randomly selected for per- 
sonal interviews. They were queried 
about their views of what the GAL role 
actz~ally and ideal/-v entails. Two param- 
eters were considered in the examination 
of the variables derived from the inter- 
views; one was the population of the 
GAL's county and the other was 
whether the GAL had been considered 
"exemplary" or "ordinary" by respond- 
ents to the questionnaire. 

Few statistically significant differences 
were found. GAL's from counties with 
populations over 50,000 were more 
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likely to consider personnel turnovers in 
the child protection agency a problem. 
Most important, however, was the find- 
ing that there were more similarities 
than differences in what GALS do, re- 
gardless of county size. The comparison 
of "exemplary" and "ordinary" GALS 
also yielded few statistically significant 
differences. The "exemplary" group was 
more likely to elicit expert testimony in 
a medical neglect case than were their 
"ordinary" counterparts; the "exem- 
plary" group was also more likely to 
mention "making efforts to ensure adop- 
tion" and "monitoring the case" as a 
part of their routine follow-up of a 
ChINA (Child In Need of Assistance) 
case. The results indicate there is consid- 
erable uniformity in the beliefs and ac- 
tivities of the GALS in Iowa. Even 
though it is possible that the open-ended 
questions were too broad for differences 
to emerge, the consistency of the re- 
sponses speaks against this interpreta- 
tion. 

A second part of the interview in- 
volved descriptions of the activities car- 
ried out in a typical ChINA case. The 
majority of respondents mentioned ac- 
tivities listed earlier. Specifically, 85 per- 
cent reported interviewing the child; 77 
percent reported reviewing file reports 
or documents: 7 1 percent reported con- 
tacting the child protective case worker; 
7 1 percent reported contacting other 
professionals; and 65 percent reported 
interviewing or contacting parents or 
parents' attorney. Some of the activities 
urged by commentators were less fre- 
quently mentioned. Visiting the child in 
his home or placement was reported by 

24 percent; personally interviewing wit- 
nesses was reported by 40 percent; seek- 
ing evaluations was mentioned by 13 
percent; and mediating stipulations was 
mentioned by four percent. The most 
described and consistently agreed upon 
function of the GAL in the literature is 
that of investigator. The activities given 
above suggest that the investigative func- 
tion is considered part of the regular 
activities of the GAL in Iowa as well. 

When asked what the "ideal" GAL 
would do, 58 percent mentioned more 
investigation, followed by spending 
more time with the child (38%). meet- 
inglinterviewing the parents (29%), get- 
ting evaluations by professionals (25%), 
and being an advocate for the child 
(15%). In response to the question elic- 
iting the most important functions of 
the GAL, fact gathering/investigation 
was mentioned by 54 percent. Forty-five 
percent mentioned determining the 
needslbest interests of the child and 38 
percent mentioned being an advocate 
for the child. Other important functions 
mentioned included: being thoroughly 
informed/prepared, getting the best in- 
terest information before the judge, 
making an independent judgment, con- 
sidering what the child wants, taking an 
active role in the hearings, good rapport 
with the child, friend of the court, and 
knowing the options for the child. 

Although the GALS' description of 
their activities and functions was similar 
to the perceptions of those responding 
to the questionnaire, the GALS appeared 
to perceive of their role less as a "neutral 
friend of the court" and more as an 
advocate for the child's welfare. Like the 
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questionnaire respondents, there did not 
appear to be support for the role es- 
poused in the literature of "zealous ad- 
vocate for the child's wishes." Similarly, 
the confusion in case law on the dual 
role of GAL and attorney was also evi- 
dent in the interview responses. Specifi- 
cally, 35 percent considered the roles of 
attorney and GAL the same in ChINA 
proceedings; 54 percent considered the 
role of the GAL was to present the 
child's best interest, whereas only four 
percent mentioned advocating the 
child's wishes. However, 35 percent did 
cite the role of the attorney was to ad- 
vocate the child's wishes, while 13 per- 
cent mentioned advocating for the best 
interest. A potential conflict in having 
both roles was mentioned by 42 percent. 

The interview included questions 
about post-dispositional or follow-up ac- 
tivities. The interviewees mentioned the 
following activities: reviewing reports 
(7 1 %), preparing forlattending review 
hearings (46%). making contact with the 
child (42%), monitoring the situation 
(46%), and taking action if a problem 
arises (50%). 

Discussion 
The role and functions of the GAL 

are not sufficiently defined by either case 
law or statutes to insure that children 
receive more than nominal representa- 
tion. Appointees cannot turn to either 
source for guidance to determine what 
they should do when representing the 
interests of young clients. The courts and 
commentators also voice these concerns 
and turn to legislatures to make the de- 
cisions about who should be appointed, 

when the appointment should attach. 
how long it should last, and what au- 
thority and responsibilities the GAL 
should have. 

Iowa is among the jurisdictions that 
provides appointees with minimal direc- 
tion. Nonetheless. the GALS in Iowa 
envision and actualize their role in a 
manner consistent with the urging of the 
majority of commentators: i.e., they 
conduct an independent investigation of 
the child's situation, make a determina- 
tion of the child's best interest, and ad- 
vocate or recommend that interest. 
However. some activities that commen- 
tators urge as important for vigorous 
representation are not undertaken by 
many of the GALs who were inter- 
viewed. 

The commentators' view of the GAL 
as advocate of a mature child's wishes 
was also not reflected in these data. This 
was an issue on which respondents ap- 
peared to have disagreement or confu- 
sion. Although this may reflect case law 
confusions and lack of specificity in the 
statutes, real ambiguities were expressed 
in the perception of the role of the GAL. 
One interviewee made the comment: "I 
am an impartial observer, just as the 
judge is." And another made the com- 
ment: "I am the child's advocate." 

Special training for GALs was also a 
topic of much discussion. Even though 
there are few situations in which lawyers 
are asked to assume more responsibility 
than in child abuse cases, the juvenile 
courtroom is often perceived as a train- 
ing ground for young  lawyer^.'^ Model 
legislation advises lawyers against ac- 
cepting employment in matters in which 
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they are i n ~ o m p e t e n t . ~ ~  The attorneys 
interviewed also felt the need for further 
training and believed that written ma- 
terials would be the most useful format 
for training. This project developed a 
handbook that is currently made avail- 
able to attorneys in Iowa by the Supreme 
Court through their county law libraries. 
A detailed description of this manual is 
beyond the scope of this paper.* 

Conclusion 
The research presented here involved 

a small but representative sample of at- 
torneys active in the protection of chil- 
dren in the State of Iowa. Although it 
cannot be overemphasized that real am- 
biguity exists in the attorneys' percep- 
tions of their role as GAL, it was a study 
in which attorneys looked at themselves 
as professionals and evaluated how they 
function in different contexts. As such, 
it was encouraging to note that attorneys 
in Iowa take the role of GAL seriously 
and are keenly aware of the impact they 
can make in the lives of the children 
they represent. Additional studies are 
needed to explore the differences in the 
role of the GAL when involved in ad- 
versarial and nonadversarial proceed- 
ings, in representing children in ChINA, 
custody and termination proceedings, 
and in deciding how to resolve the dual 
role conflict. 
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