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The living will was first proposed 
more than 20 years ago,' and for almost 
that long commentators have suggested 
that it and other types of advance direc- 
tives* could be used in the treatment of 
individuals with mental i l l n e ~ s . ~  The 
uses offered for advance directives vary 
considerably depending on the philoso- 
phy and goals of the commentator. Psy- 
chiatrists and families of mentally ill 
individuals propose advance directives 
as a means to facilitate hospitalization 
or pharmacological treatment of men- 
tally ill patients or family members."' 
Health care consumers and their advo- 
cates take a more cautious approach but 
still envision advance directives as a 
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*Advance directives for health care are of two general 
types: I )  instructional directives, such as living wills; 
and 2) proxy directives, such as durable powers of 
attorney for health care and health care proxies. With 
the former type, the individual provides written direc- 
tives concerning future care and treatment. In the latter 
type, the person generally names an agent o r  proxy 
who, under certain conditions, can exercise subslituted 
judgment on the principal's behalf. 

method of effectuating their right to 
make health care decisions and their 
right to p r i~acy .~ .  l o  The actual validity, 
utility, and enforceability of instruc- 
tional advance directives for mental 
health care, however, is far from 
clear. ' ' - I 3  

The health care proxy is the most 
recent advance directive alternative.I4 
New York's new law provides for the 
broadest use of proxies.I5 The New York 
statutory scheme specifically envisions 
use of the proxy by individuals with 
diagnosed mental illnesses and/or in 
mental health facilities. 

As psychiatrists, patients, and the 
families of mentally ill individuals con- 
tinue to search for ways to provide psy- 
chiatric care to those who need it, the 
health care proxy at first blush appears 
to be useful. Many times the desire and 
need to help, care for, and treat those 
with acute and chronic mental illness is 
frustrated by confusing and conflicting 
state laws and court decisions in such 
areas as: confidentiality versus involun- 
tary commitment;16 involuntary com- 
mitment versus least restrictive treat- 
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ment environment; confidentiality ver- 
sus Tarasoffduty" to warn or protect; 
informed consent versus assent;18 right 
to refuse medication versus right to 
treatment; and Tarasoffduty versus lib- 
erty interests and the difficulty of pre- 
dicting dangerousness. 

To determine the extent to which 
health care proxies can and should be of 
use in treating mental illness, it is nec- 
essary first to look at the utility of prox- 
ies in medicine generally. This will re- 
quire a review of the history of and 
philosophical reasons for advance direc- 
tives and a review of studies of the use 
of proxies in medical settings. Second, it 
will be necessary to address factual dif- 
ferences and legal differences between 
patient care in the ordinary medical set- 
ting and in the mental health setting. Of 
particular importance is the long history 
of statutory and case law distinctions in 
the treatment of medical and mental 
illnesses. Finally, predictions will be 
made about the validity, utility, and en- 
forceability of health care proxies in the 
mental health arena. 

Advance Directives in Medicine 
Advance Directives, Generally The 

Patient Self-Determination Act was 
signed by President Bush on November 
5, 1990 and became effective on Decem- 
ber 1, 199 1 .I9 This federal law requires 
medical facilities that receive Medicare 
or Medicaid to inform all patients of 
their rights under state statutory law or 
case law to execute advance direc- 

medical care, especially in instances of 
patients in permanent neurovegetative 
states, that was generated by the case of 
Cruzan v. Director, Missouri Depart- 
ment of Health.22 

Living will statutes have been around 
for greater than 15 years and probably 
received their original impetus from an- 
other landmark case, In re Q~in lan .*~ 
California enacted the first living will 
statute in 197624 and the first separate 
Durable Power of Attorney Law for 
Health Care.25f- At this point in time all 
states have some type of law recognizing 
the use of designated types of advance 
directives under certain conditions.26* 27 

There is, however, significant variation 
by the individual states concerning the 
specific details of their advance direc- 
tives. 

The legal foundation for advance di- 
rectives is twofold. Common law has 
long recognized the individual's right to 
autonomy and self-determination. Jus- 
tice Cardozo, while a justice on the New 
York Court of Appeals, is generally cred- 
ited with first enunciating this common 
law right in the medical area when he 
wrote, "Every human being of adult 
years and sound mind has a right to 
determine what shall be done with his 
own body. . .,"28 which is the basis for a 
common law requirement for informed 
consent. More recently, courts have also 
found the constitutional rights to 
privacy29 and liberty22 provide a basis 
for treatment refusal. These rights, 

t i~es .*~.  21 This law was passed in re- t of note, the California law specifically prohibits a 

sponse to the significant national public principal from authorizing attorney-in-fact to consent 
to, among other things, convulsive treatmentsor mental 

interest in the avoidance of unwanted health commitment. 

162 Bull Am Acad Psychiatry Law, Vol. 21, No. 2, 1993 



Health Care Proxy for Mental Illness 

moreover, are not lost when one be- 
comes incompetent. Instead, by means 
of advance directive or other probative 
evidence of a person's treatment choices, 
a court,29 g~ard ian ,~ '  proxy,15 or family 
member3' may make treatment deci- 
sions for the incompetent individual. 
Because the decision for the incompe- 
tent is a substituted judgment, i.e., the 
decision maker attempts to make the 
decision his/her principal would have 
made, advance directives do not, as a 
rule, involve the state's parens patriae 
power. Parens patriae involves a "best 
interests" standard of decision making 
and, as such, requires a different analysis 
by a court, as will be discussed below. 

Although there is no requirement that 
designated proxies be relatives, the 
health care proxy can generally be seen 
as the outgrowth of the common medi- 
cal practice of physicians turning to rel- 
atives to make treatment decisions for 
incompetent family  member^.^^-^^ Al- 
though the legality of informally turning 
to family members to make treatment 
decisions has always varied among juris- 
d i c t ion~ ,~~-~ '  the practice has generally 
been universal in medicine outside of 
p~ychiatry.'~, 359 38, 39 Cruzan, however, 
was perceived as an attack on using fam- 
ily members to make substituted judg- 
ment treatment decisions,40 and this was 
a further impetus to establishment of 
formal proxy laws. 

Although there has been much schol- 
arly writing on advance directives in 
m e d i ~ i n e ~ l - ~ ~  and the medical profession 
has taken steps to encourage physician 
familiarity with advance  directive^,^^-^' 
advance directives are still not utilized 

by most individuals. Studies suggest that 
only eight percent to 15 percent of 
American adults have prepared a living 

41,  49 This figure, however, should 
increase as a result of the recent state 
legislative action providing for some 
type of advance directives in all states 
and federal law requiring many care fa- 
cilities to provide advance directive in- 
formation to their pa t i en t~ . ' ~  

Physician Attitudes About Advance 
Directives Although 78 percent of the 
U.S. physicians in one study favored 
withdrawing life-sustaining treatments 
from irreversibly comatose patients if 
the patient or family requested such ac- 
tion, another study showed that 74 per- 
cent of physicians generally do not dis- 
cuss advance directives with their pa- 
t i e n t ~ . ~ ~  Another study found that 87 
percent of persons 65 or older believed 
that physicians should routinely discuss 
issues concerning cardiopulmonary re- 
suscitation with patients, but only three 
percent had ever had such a d i sc~ss ion .~~  
Thus, there appears to be a significant 
gap between the generally high level of 
acceptance of advance directives philo- 
sophically by both physicians2', 45 and 
patients and the low occurrence of prac- 
tical physician-patient discussions in this 
area. 

In his study of physician responses to 
advance directives, Zinberg5' concluded 
that most physicians' "lack of knowledge 
about directives, like their lack of expe- 
rience with them, suggests that advance 
directives are infrequently used and per- 
force have little effect on medical deci- 
sion-making." Moreover, despite the 
high level of physician approval of the 
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concept of advance directives (84 to 
85%) that he found, Zinberg found that 
physician actions belied their enthusi- 
asm for the concept. He found that "the 
most important determinants of treat- 
ment decisions for incompetent patients 
are the physician-family consensus as to 
the proposed treatment and the physi- 
cian's perception of potential civil or 
criminal liability."52 This physician-fam- 
ily consensus was so important that phy- 
sicians would delay implementing a 
clear directive to withhold care until the 
family agreed. Zinberg points out that 
physicians are acutely aware that surviv- 
ing relatives are potential plaintiffs. He 
determined that the most useful func- 
tion of instructional advance directives 
might be to better help the physician 
and family reach a consensus. 

In contrast, Davidson and colleagues53 
found that a majority of the physicians 
in their study had actual experience with 
advance directives in their practice 
(55.9%), and a significant majority of 
physicians (83.5%) said their attitude 
had become more positive toward ad- 
vance directives as a result of their ex- 
perience. 

Thus, while most physicians support 
the concept of advance directives, stud- 
ies indicate most physicians do not dis- 
cuss advance directives with their pa- 
tients or follow the directives unless they 
comport with family wishes. Moreover, 
there is some concern among physicians 
that advance directives may cause them 
to be required to provide medically un- 
acceptable minimal or extraordinary 
care. 14, 54-58 

PatientAttitudesAboutAdvanceDirec- 

Sales 

tives Gamble et a!.59 studied elderly, 
nonhospitalized individuals in North 
Carolina to determine their knowledge 
and attitudes regarding the state's Right 
to Natural Death Act, which had been 
in effect for about 10 years. While they 
concluded that the living will legislation 
was congruent with the desire of many 
elderly to limit terminal medical care, 
they found elderly North Carolinians 
were not making use of living wills. They 
identified three potential barriers to sign- 
ing a living will, including lack of knowl- 
edge, lack of communication between 
physicians and patients, and a prefer- 
ence for proxy decision-making by fam- 
ily members. 

In a very revealing study, Sehgal et 
investigated just how closely dialysis 

patients wanted their advance directives 
followed. Only 39 percent of the study 
subjects would give their surrogates "no 
leeway" to override their advance direc- 
tives, 19 percent would give "a little 
leeway," 1 1 percent would give "a lot of 
leeway," and 31 percent would give 
"complete leeway." The majority of sub- 
jects (54%) thought that written state- 
ments should carry more weight than 
oral statements. Nonetheless, even 
among only those study subjects with 
prior written advance directives, 40 per- 
cent did not want advance directives 
followed strictly. 

Thus, the current literature suggests 
that despite the clear preference of adult 
Americans for the concept of advance 
directives, relatively few have executed 
such directives and many, if not most, 
of these individuals still would like their 
family to be able to deviate from strict 
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enforcement of written or oral direc- 
tive~.~'. 6 1  Therefore, although the pa- 
tient's autonomy and self-determination 
rights are the basis for advance direc- 
tives, it appears that most individuals 
would choose to exercise these rights by 
giving their proxies or relatives signifi- 
cant leeway to ignore their previously 
communicated wishes. 

Effectiveness of Advance Direc- 
tives Advance directives are premised 
on the fact that the individual's right to 
privacy and right to autonomy and self- 
determination allow him/her to direct 
his/her own care even when incompe- 
tent by means of either a written ad- 
vance directive or surrogate decision 
making by a proxy. Thus, theoretically, 
the individual's rights would be effec- 
tuated if either his/her written advance 
directive were followed or the surrogate 
made a correct substituted de~is ion .~ '  

A literature review found only one 
prospective study evaluating the effec- 
tiveness of written advance directives. In 
that study, Danis et evaluated "the 
effectiveness of the written advance di- 
rectives. . .in terms of how frequently the 
directives were available at the time of 
an outcome event and how frequently 
the patient's care was consistent with the 
previously expressed wishes." The au- 
thors found that advanced directives 
were in the nursing home chart for 74 
percent of the outcome events of the 
patients while in the nursing home. The 
advance directives, however, were deliv- 
ered to the hospital and incorporated 
into the hospital chart for only 25 of the 
7 1 hospitalizations. Clearly, written ad- 
vance directives have limited effective- 

ness when they do not make it into the 
chart in most of the  hospitalization^.^^ 

Danis et a/.63 found that medical treat- 
ment was consistent with the advance 
directives in 75 percent of outcome 
events. Paradoxically, "[c]onsistency be- 
tween previous wishes and patient care 
occurred less often when the advance 
directive was present in the medical rec- 
ord than when it was absent." Several 
reasons existed for not following the 
written advance directive, including: the 
preference in the advance directive was 
too restrictive to allow care that was 
strongly believed by the health care pro- 
viders to be appropriate at the time of 
this outcome event;62. 64 treatment cho- 
sen in the advance directive was not 
administered because it was not likely to 
afford benefit; the patient changed his/ 
her mind; families made choices that 
contradicted the patients' previously ex- 
pressed wishes;2'. 38' 563 64 and the health 
care providers were unaware of the ad- 
vance directives. 

Zweibel and C a ~ s e l ~ ~  studied the treat- 
ment choices of elderly patients and 
their physician-selected proxies in sev- 
eral hypothetical care situations and 
concluded that "[wlithout advance state- 
ments of treatment preferences, it ap- 
pears that physician-selected proxies of 
decisionally incapacitated widowed el- 
derly often would choose care for their 
older relations that goes against what the 
patients would choose for themselves." 
Not surprisingly, the authors found that 
the vast majority of these proxies would 
treat their older relatives in the same 
way the proxies would want to be treated 
themselves. This suggests that when a 
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physician chooses a proxy, which is 
often the way a substituted decision 
maker would be chosen in the absence 
of a patient chosen proxy appointed by 
an advance directive, the proxy lacks 
information on which to form a substi- 
tuted judgment. In such cases the proxy 
falls back on what he/she would want in 
making the proxy decisions. Certainly, 
this failure to implement a substituted 
judgment is likely also to occur in pa- 
tient-selected proxies when the patient 
and proxy do not discuss the patient's 
health care philosophy and wishes.66 

Uhlmann et aL6' studied the accuracy 
of spouse and physician prediction of 
elderly patient's resuscitation prefer- 
ences in several hypothetical situations. 
They found that "the proportion of cor- 
rect predictions did not exceed that ex- 
pected due to chance alone in most de- 
cisions for physicians and in half of the 
decisions for spouses."68 Therefore, they 
concluded that there was little to support 
using spouses for substituted judgment 
decisions and that physicians often do 
not know the wishes of their patients 
even when they think they do. 

Thus, while there is little scientific 
literature evaluating the effectiveness 
and accuracy of advance directives, the 
literature that exists suggests written di- 
rectives are often ignored or not fol- 
lowed and substituted decision makers 
often do not make accurate substituted 
judgments. 

Summary of Advance Directives for 
Medical Care In the minds of physi- 
cians, patients, and legislators, advance 
directives conjure up images of termi- 
nally ill elderly individuals or young 

adults in persistent neurovegetative 
states, who but for the presence of the 
advance directive, would be forced to 
undergo unwanted treatment used to 
prolong their dying. State and federal 
action to encourage and facilitate ad- 
vance directives also is clearly financially 
based in part. Because advance direc- 
tives are most often envisioned to limit 
terminal care, they necessarily will lead 
to health care financial savings. 

Certainly, as evidenced by the flurry 
of state and federal legislation in this 
area, advance directives have caught 
public attention and interest. Despite 
this interest and legislation, however, 
most individuals do not opt to exercise 
their right to execute an advance direc- 
tive. 

Moreover, despite the nearly universal 
belief that advance directives are impor- 
tant to preserve and protect the individ- 
ual's autonomy, self-determination, and 
privacy rights, there is ambiguous evi- 
dence at best that this is the case. Never- 
theless, the long history of family deci- 
sion making for incompetent family 
members, both formally and informally, 
makes the use of advance directives, es- 
pecially proxies, a universally accepted 
and thus enforceable concept. 

Differences in Medical Care and 
Mental Health Care That Would 

Affect Proxy Use 
Parens Patriae and the Police 

Power The two justifications for civil 
involuntary commitment to a mental 
health care facility are the state's parens 
patriae and police powers.69, 'O 

Parens patriae originated in the power 
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of the King to act as the guardian of 
incompetent subjects and, as such, to 
promote their interests and welfare. 
"The parens patriae function can thus 
be viewed as a power which the members 
of the community have granted the state 
for the protection of their future well- 
being."" Generally, parens patriae is an 
evaluation of what is in the best interests 
of the incompetent and not a substituted 
judgment determinati~n.~. I s .  " There- 
fore, once a determination is made that 
the individual is incompetent, and there- 
fore in need of the state to protect his/ 
her interests and welfare, the state can 
act on the incompetent's behalf to com- 
mit him/her.18 

Unfortunately, the rationale and jus- 
tification for invoking the parens patriae 
function of the state has been excluded 
from almost all state commitment stat- 
utes: i.e., most states do not require that 
an individual be found incompetent as 
a prerequisite for involuntary commit- 
ment. The result is that individuals have 
their liberty curtailed by involuntary 
hospitalization, but can refuse the very 
treatment that will alleviate their mental 
illness so that they could be discharged 
from the h~spi tal .~ '  

To a significant measure this subver- 
sion of parens patriae is due to its con- 
fusion with and subordination to the 
state's police power as a justification for 
involuntary c~rnmi tment .~ .  69 Unlike 
parens patriae, in which the state com- 
mits to further the best interests of the 
mentally ill individual, police power 
commitment is used solely to vindicate 
the state's interest in preventing harm to 
members of society, whether it is self- 

harm or harm to others. Under a police 
power commitment rationale, compe- 
tency is not seen as relevant. Instead, the 
sine qua non is a finding of dangerous- 
ness. Thus, while mental health care pro- 
viders and families of the mentally ill 
advocate for a "medical model," which 
is essentially synonymous with parens 
patriae, the courts often look at com- 
mitment from a "legal model," which is 
essentially a police power approach. The 
police power "conceives of commitment 
as a deprivation of liberty in order to 
protect society from dangerous persons: 
accordingly, all of the criminal justice 
legal procedures should apply."70, 7' 

Fortunately, parens patriae and police 
power play a small role in medical de- 
cision making outside of psychiatry. 
Family members traditionally have 
made medical decisions for incompetent 
relatives. Furthermore, even when 
courts have become involved, they have 
generally made their decision using a 
substituted judgment analysis pursuant 
to the patient's common law autonomy 
and self-determination rights and the 
constitutional rights to privacy and lib- 
e r t ~ . ~ '  Although the police power has 
been used to order medical care, such as 
ordering blood transfusions to compe- 
tent, objecting Jehovah Witne~ses ,~~ this 
occurs relatively rarely.2 

Because medical hospitalization and 
care are generally not premised on police 
power or parens patriae, courts will be 
much more likely to honor proxy deci- 
sion making in the medical setting than 
in mental health setting care. Contrarily, 
courts that are accustomed to looking at 
involuntary hospitalization under this 
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confused parens patriae-police power 
approach may find it difficult to give 
effect to a proxy's attempt to psychiatr- 
ically hospitalize his/her principal. 

Commitment Statutes As indicated 
in the previous section, civil commit- 
ment to mental institutions is an area of 
law that is heavily regulated by statute 
in all  jurisdiction^.^^ Moreover, these 
statutes have been subject to countless 
instances of construction and miscon- 
struction by state and federal courts. 

Therefore, a court, in deciding what, 
if any, effect to give to an individual's 
health care proxy as it relates to psychi- 
atric hospitalization and treatment, will 
need to interpret a state's proxy law in 
light of its longstanding mental illness 
and disability laws. Because general 
medical care is not so highly regulated 
by statutes, it will be much simpler for 
a court to interpret and give effect to 
medical care proxy decisions under a 
state's proxy law. Moreover, inasmuch 
as advance directive statutes were writ- 
ten primarily for use in decision making 
for terminally ill individuals, their appli- 
cation in such instances should proceed 
more easily than in the mental health 
care area. In terminal care patients, ad- 
vance directives will most often be used 
to prohibit clinical interventions for pa- 
tients who cannot be expected to regain 
decision making capacity. Contrarily, in 
mental health care, the issue will be 
whether to endorse clinical intervention, 
which can be expected to restore the 
patient's decision making ~ a p a c i t y . ~  

Family Role in Mental Health 
Care Although the law speaks in terms 
of the state committing an individual, 

usually an individual is committed at 
the behest of family members and "the 
state's judiciary machinery merely for- 
malizes and sanctions a decision arrived 
at by the family and the family doc- 
tor."75 Nonetheless, it is generally only 
in the mental health area that states and 
courts uniformly require such judicial 
formalization and ~anct ioning .~~ In fact, 
the United States Supreme Court's 1979 
decision in Parham v. J.R.,76 upholding 
the rights of parents to psychiatrically 
hospitalize their minor children without 
requiring an adversarial-type hearing be- 
fore an impartial tribunal, stands out as 
the sole exception to the eradication of 
the family's role in mental health deci- 
sion making by courts. The court's logic 
and reasoning in reaching this decision 
bear repeating: 

Our  jurisprudence historically has reflected 
Western civilization concepts of the family as 
a unit with broad parental authority over mi- 
nor children. . . .The law's concept of the fam- 
ily rests on a presumption that parents possess 
what a child lacks in maturity, experience, and 
capacity for judgment required for making 
life's difficult decisions. 

. . .That some parents "may at times be act- 
ing against the interests of their children" as 
was stated in Bartley v. Kreinens, 402 F. Supp. 
1039, 1047- 1048 (ED Pa. 1975), vacated and 
remanded. 43 1 U.S. 1 19 (1977). creates a basis 
for caution, but is hardly a reason to discard 
wholesale those pages of human experience 
that teach that parents generally do act in the 
child's best interests. [cite omitted] The statist 
notion that governmental power should 
supersede parental authority in all cases be- 
cause some parents abuse and neglect children 
is repugnant to  American t rad i t i~n . '~  (Empha- 
sis in original.) 

Clearly, the tendency of states and 
courts to ignore or degrade family deci- 
sion making and instead to apply such 
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"procedural safeguards'' as court deter- 
mination by clear and convincing evi- 
dence of terminally ill or chronically 
neurovegetative patients' wishes about 
cessation of life-prolonging treatment, as 
exemplified by the Crzizan case,22 has 
been the impetus for advance directive 
legislation. As the impetus for the legis- 
lation has been primarily issues concern- 
ing care in terminal life events,36, 4 1 9  44* 58 

much of the legislation is directed at, 
and sometimes limited to, such situa- 
t i o n ~ . ~ '  Thus, the acceptance by courts 
of advance directive use in such in- 
stances may have little precedential 
value in mental health treatment care. 
Historically, families have, as a practical 
matter, had much decision making au- 
thority in the care of their incapacitated, 
terminally ill relatives. Advance direc- 
tives often merely statutorily empower 
families to do what they always did 
anyway. Families long ago lost whatever 
authority they had to informally make 
mental health care decisions on behalf 
of their incapacitated adult  relative^.^^.^^ 
Therefore, it is highly questionable 
whether a proxy law or other advance 
directive law that was drafted primarily 
to deal with cases of terminal health care 
can be used to give families authority 
they long ago lost. California's proxy 
law, for example, specifically prohibits 
individuals from granting their proxies 
the power to consent, on their behalf, to 
placement in a mental-health facility, 
electroconvulsive therapy, or psychosur- 
g e r ~ . ~ ~  

Differing Issues of Decision Making 
Capacity Often the issue of incapacity 
of a patient for whom substituted judg- 

ment is sought for medical treatment is 
not open to question. Either the patient 
is temporarily unconscious and needs 
emergent treatment to prevent death or 
significant morbidity, or the patient is 
chronically comatose due to terminal 
illness or neurologic damage. As dis- 
cussed above, it is these types of patients 
that advance directives were enacted to 
cover. 

Most other medical patients, however, 
who are not comatose, do not present 
especially difficult questions as to their 
decision making capacity.$ If an individ- 
ual's rejection of the physician's pro- 
posed treatment causes the treating phy- 
sician to question capacity, the physician 
will often request a consultation from a 
psychiatrist to rule out mental illness, 
but this occurs relatively infrequent- 
ly.45. 79 

Although incapacity usually is not re- 
quired by courts and commitment stat- 
utes, it is very relevant to psychiatric 
treatment. Most types of psychothera- 
pies require a patient who knowingly 
engages in therapy for the treatment of 
a self-perceived problem and under- 
stands that there are certain rules and 
expectations of that patient in order for 
psychotherapy to be helpful. Further- 
more, although psychiatric patients, like 
their counterparts receiving regular 
medical care, overwhelmingly do not 
object to their rnedicat ion~,~~? signifi- 
cant ethical, medical, and legal issues 

$The term "decision making capacity" is used to de- 
scribe the analysis physicians and others use to deter- 
mine an individual's ability to give an informed consent 
or refusal of proffered treatment. The term "compe- 
tency" describes a court's decision that an individual 
has capacity,14. 18.69'. 82. 87 
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arise when they do refuse. In medicine 
if a patient refuses the proposed treat- 
ment, that usually resolves the issue. If 
the patient is hospitalized, he/she is dis- 
charged since there is no reason to main- 
tain the person in the hospital and any- 
one competent to refuse treatment gen- 
erally is capable of leaving the hospital 
against medical advice. 

In psychiatry, however, the courts and 
legislatures have created a dichotomy: 
hospitalization and treatment are legally 
two entirely separate matters. Thus, 
courts have no problem committing in- 
dividuals who are mentally ill and per- 
ceived as dangerous to a psychiatric hos- 
pital and then deciding that the person 
does not need to take the medication 
which is the only therapy that can be 
offered to him/her in the hospital with 
any expectation of treating the mental 
illness so that he/she can meet criteria 
for discharge. Courts and legislatures ap- 
parently are unconcerned with or unable 
to resolve this ethical dilemma. Psychi- 
atrists, of course, are acutely aware of 
their obligation to respect patient auton- 
omy. Most would likely opt in this type 
of situation not to involuntarily hospi- 
talize such a person to begin with69 or to 
discharge the patient-an approach they 
can take only with voluntarily admitted 
patients, however. The Hippocratic 
Oath requires of all physicians, psychia- 
trists included, to "first do no harm." 
Hospitalization without treatment vio- 
lates this principle. Psychiatrists, how- 
ever. are forced by society, through its 
commitment statutes, to act as custodi- 
ans of the public safety by being obli- 
gated to commit those who are mentally 

ill and dangerous. Significant profes- 
sional and financial ramifications can 
result from a violation of this duty to 
society. 1 7 ,  '43 85 

Apparent Double Standard as to In- 
formed Consent Clinical decision mak- 
ing capacity is essentially the ability to 
give informed consent.''. 86 Evaluating 
clinical decision making capacity re- 
quires an examination of at least five 
factors: ( 1 )  the patient's understanding 
of the reason for the proposed treatment 
and how to apply it to the patient's 
circumstances; (2) the patient's ability to 
understand the risks, benefits, and alter- 
natives to the proposed treatment; (3) 
the patient's ability to rationally weigh 
these considerations; (4) the patient's 
ability to communicate his/her deci- 
sions and the basis for the decisions; and 
(5) whether the decision is ~oluntary.'~ 
Any one of these can be compromised 
as a result of severe mental illness or 
physical illness. In medicine, however, 
the presumption that a person may 
merely assent to the taking of medica- 
tion, without being truly capable of giv- 
ing informed consent to the taking of 
the medication, remains fairly well ac- 
cepted by the medical and legal com- 
munities.'' Generally, it is only if the 
patient suffers adverse consequences 
from the medication that questions of 
informed consent arise.64 

Significant inroads into this com- 
monly accepted practice, however, are 
occurring in psychiatry. For example, 
California requires written informed 
consent from all voluntary mental pa- 
tients treated with neuroleptics, antide- 
pressants, or lithium.'' Courts and leg- 
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islatures, which apparently have few 
problems enacting laws to involuntary 
hospitalize competent mentally ill indi- 
viduals and enforcing these laws, balk at 
actually treating these involuntarily 
committed patients. Repeatedly, courts 
speak of these "mind altering drugs" and 
the need to ever be on guard to protect 
patients from their (mi~)use. '~  Courts 
often appear to lose their normal sense 
of equilibrium and proportionality when 
discussing psychiatric medications and 
regurgitate the Physician's Desk Refer- 
ence list of possible adverse effects for 
these medications without appreciating 
their relative safety compared with 
many other commonly used medica- 
t i o n ~ . ~ ~  

It has been suggested that courts and 
legislatures require a different standard 
for mentally ill individuals because they 
believe psychiatrists have extraordinary 
power over their patientsI2 or are drug- 
ging their patients into s u b m i s s i ~ n . ~ ~  
Moreover, courts ignore the literature 
that suggests that medication treatment 
refusal is much more likely a symptom 
of the mental illness than a knowing 
assertion of the patient's  right^.^'-^^ 

Nor is the double standard of requir- 
ing informed consent limited to the 
pharmacologic treatment of mental ill- 
ness. Some states require informed con- 
sent for voluntary psychiatric hospitali- 
 ati ion.^^ The requirement can only re- 
sult in people who need psychiatric 
hospitalization being denied treatment 
or else unfairly being traumatized and 
stigmatized by being processed through 
the courts in involuntary civil commit- 
ment  proceeding^.^^ 

Into the Crystal Ball: Proxy Use in 
Mental Health Care 

As Compared with Instructional Ad- 
vance Directives Two types of instruc- 
tional advance directives have been of- 
fered by commentators for use by indi- 
viduals with mental illness in the 
treatment of mental illness. 

The first type of instructional advance 
directive is the "Ulysses Contract."§ It is 
a written document whereby the patient 
instructs and authorizes his/her psychi- 
atrist to hospitalize and treat him/her in 
the event of an episode of exacerbation 
of his/her mental illness even if the pa- 
tient should object to the treatment at 
that future time. The enforceability of 
such a contract is very unlikely for myr- 
iad policy and constitutional reasons,12 
although there are no published court 
opinions specifically ruling on the valid- 
ity or enforceability of such a contract. 

The second type of instructional ad- 
vance directive is the "living will" or, a 
variation of this, the "psychiatric will." 
Such contracts provide, in the event of 
a relapse of a mental illness, that the 
writer of the "living will" would request 
or refuse certain proposed treatments or 
hospitali~ation.~ A literature review re- 
vealed only one court case involving a 
psychiatric living will's use in determin- 
ing the present treatment wishes of an 
incompetent involuntarily hospitalized 
patient. In this case, I n  re Rosa M.:6 a 

4 The name comes from the story of Ulysses in Homer's 
Odyssey in which Ulysses instructs his crew to put wax 
in their ears, to  tie him to  the mast of his ship, and not 
to release him n o  matter how much he requests it so 
that he may hear the song of the sirens but will not be 
free to  wreck his ship as the sirens will try to make him 
d o  with their beautiful but deadly song." 
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patient revoked consent for electrocon- 
vulsive therapy (ECT) and at the same 
time executed a form stating she did not 
want to be approached about ECT un- 
less her legal services attorney was pres- 
ent. Subsequently, the hospital applied 
for an order authorizing it to administer 
ECT against the patient's wishes. The 
court refused, concluding that the pa- 
tient's informed refusal of a specific 
medical treatment must be honored 
even if she becomes incompetent. Such 
a decision is consistent with established 
case law in substituted judgment cases 
wherein the courts attempt to deduce 
the patient's wishes from past oral state- 
ments and conduct." It can be antici- 
pated that courts will be much more 
likely to refuse treatment over objection 
when the patient can produce past writ- 
ten statements made while competent 
that are consistent with his/her current 
objections. 

The real question remains, however, 
whether the court will order treatment 
over objection of an incompetent pa- 
tient currently refusing medication who 
in the past indicated in an instructional 
advance directive that he/she wanted 
treatment in such circumstances. The 
Supreme Judicial Court of Massachu- 
setts has stated that an incompetent's 
current treatment refusal should be en- 
titled to serious consideration as a factor 
in the substituted judgment determina- 
tion." "Informed consent is often con- 
sidered a continuing process in which 
consent must be renewed with respect 
to specific steps during a course of treat- 
ment."y8 Whereas psychiatrists often un- 
derstand these treatment refusals during 

acute exacerbations of mental illness as 
being a result of the mental illness, 
courts may be quite leery of this argu- 
ment and find it self-serving as well as 
circular. 

Proxy Use for Psychiatric Hospital- 
ization The reasoning behind proxy 
use for psychiatric hospitalization is as 
follows: As a result of mental illness, the 
principal lacks decision making capac- 
ity; as a result he/she cannot make an 
informed decision to either accept or 
refuse hospitalization. Therefore, if the 
principal is dangerous he/she would be 
subject to involuntary hospitalization 
under the state's commitment statute 
and if not dangerous, likely would not 
qualify for admission. However, having 
executed an advance directive naming a 
proxy to make psychiatric health care 
decisions, if not explicitly proscribed by 
the state's proxy law, the proxy theoret- 
ically may make a substituted judgment 
for the principal. In the above situation 
the proxy can make one of four choices: 
1) proxy can reject voluntary admission 
on behalf of a nondangerous incapaci- 
tated principal; 2) proxy can decide to 
seek voluntary admission on behalf of 
nondangerous incapacitated principal; 
3) proxy can reject voluntary admission 
on behalf of dangerous incapacitated 
principal: and 4) proxy can seek volun- 
tary admission on behalf of dangerous 
incapacitated principal. Ultimately, the 
perceived advantage of proxy use by 
treatment advocates is the ability of the 
proxy to get treatment for his/her non- 
dangerous incapacitated principal who 
now "falls through the cracks" and often 
does not receive care that family mem- 
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bers feel he/she should. Also, for the 
dangerous patient, health care advocates 
would like to see voluntary proxy ad- 
mission to avoid the stigma of court 
involvement. 

It is unlikely, however, that advance 
directive proxies will be successfully 
used to allow voluntary admissions of 
principals or to make an involuntary 
commitment voluntary. There are sev- 
eral reasons for this. 

First, courts are very distrustful of the 
ability of anyone but themselves to make 
substituted judgment for incompetent 
mentally ill  individual^.'^ This can be 
seen by the fact that courts have tradi- 
tionally made commitment decisions 
and courts are the holders of parens 
patriae power in this country to make 
this type of decision. No informal family 
substituted decision making exists in this 
area except for children. 

Second, courts view allowing some- 
one other than themselves to make hos- 
pitalization decisions for an individual 
as a waiver1* of and diminution of the 
many statutory rights, constitutional 
equal protection, and procedural and 
substantive due process protection oth- 
erwise applicable to persons in civil com- 
mitment proceedings. 12. 999 loo 

Third, courts have held that someone 
cannot do on behalf of the incapacitated 
person what he/she could not do him/ 
herself. Thus, in Pima County Public 
Fiduciary v. Szlperior Court,'" the court 
refused to allow a guardian to commit 
his ward to a mental health institution 
without the ward's consent because it 
believed this would violate due process. 
The guardian under applicable state law 

was empowered to authorize medical or 
other professional care or treatment. 
Nevertheless, the court felt that because 
an incapacitated person could not con- 
sent to treatment, the guardian could 
not consent for her. 

Fourth, many involuntary admissions 
are done over the objection of compe- 
tent individuals on the basis of the state's 
police power. Consequently, there is no 
reason for courts to honor a proxy's 
refusal of hospitalization on behalf of an 
incompetent dangerous patient. More- 
over, a court may be unlikely to accept 
a voluntary admission for a dangerous 
principal since a voluntary patient may 
be allowed to leave the hospital at will. 

Finally, all states have intricate, in- 
volved, often confusing, and sometimes 
conflicting statutes, rules, regulations, 
and court decisions in the area of psy- 
chiatric hospitalization, whether volun- 
tary or involuntary. It is very unlikely 
that an advance directive proxy law can 
be made to comport with the existing 
law in this area. In this event, it is likely 
that the proxy law, as less clearly appli- 
cable, will be found inapplicable. It is a 
common rule of statutory construction 
that courts will try to read statutes so as 
to be consistent; but if they cannot, the 
more specific law will apply. lo** Io3  More- 
over, New York's prototype model 
proxy law specifically provides: "Noth- 
ing in this article creates, expands, di- 
minishes, impairs or supersedes any au- 
thority that a principal may have under 
law to make or express decisions, wishes 
or instructions regarding health 
care. . . ."Io4 This provision could be 
read as severely limiting the application 
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of the proxy law in the highly regulated 
mental health area, including hospitali- 
zation. 

Proxy Use for Psychiatric Treatment 
Proxy substituted judgment for mental 
health treatment decisions raises many 
of the same concerns and implementa- 
tion problems as proxy consent for psy- 
chiatric hospitalization. States already 
have in place internal administrative re- 
view  procedure^,'^^ court mechanisms 
for substituted judgment," court mech- 
anisms for best interests judgments,lo6 
or specific mental health statutes provid- 
ing for appointment of treatment guard- 
ians.''' Courts are unlikely to interpret 
the authority of a proxy under a nonspe- 
cific proxy statute to take precedence 
over the already established treatment 
decision process for incapacitated men- 
tally ill individuals. 

Allowing an individual while compe- 
tent to name a proxy to make mental 
health decisions for him/her in the event 
of future incapacity should serve argua- 
bly to further the individual's autonomy, 
self-determination, and privacy rights. 
Courts, however, are likely to feel these 
rights are better served and protected by 
established laws and procedures. They 
are likely to see attempted proxy use as 
a waiver of these rights and safeguards.' 
This would be especially true in cases in 
which the principal was objecting to the 
proxy's treatment decision. Under New 
York's model proxy law, such cases 
would require court adjudication of the 
principal's incapacity.los Furthermore, 
the proxy agent only has "the authority 
to make any and all health care decisions 
on the principal's behalf that the prin- 

cipal could make."lo9 Such a provision 
could put the proxy into the Catch-22 
position that, because an incapacitated 
principal cannot make certain treatment 
decisions, his/her agent also cannot 
make them. 

Often nonobjecting mentally ill pa- 
tients may assent to treatment without 
a finding of informed consent just as 
medical patients may. Arguably, the 
presence of a proxy statute could be 
interpreted to proscribe assent to treat- 
ment by all patients and require use of 
proxy decision making any time that the 
principal's current capacity to consent 
to treatment was not clear. If courts 
interpreted proxy laws this way, the 
proxy laws could have the paradoxical 
result of decreasing patient autonomy 
and self-determination. Similarly, diffi- 
culties may arise because capacity is in 
a frequently shifting status during hos- 
pitalization."' The practical difficulties 
of reassessing capacity for every treat- 
ment decision, determining whether or 
not proxy consent is needed, notifying 
and informing the proxy of the need for 
his/her decisional input, notifying the 
principal of his/her incapacity, and the 
need for proxy decision making, all of 
which are required by New York's Proxy 
Law, could be very time consuming and 
unnecessarily interfere with treatment 
and the physician-patient alliance. 

Proxy Use and ConJidentiality Issues 
Families with mentally ill relatives often 
perceive that mental health professionals 
do not give them adequate information 
about their ill relative such as diagnosis, 
treatment modalities, medication and 
side effects, community resources, etc. I I 
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Consequently, commentators have en- 
couraged mental health providers to re- 
think the issue of confidentiality and its 
application to families acting as care- 
giver~.~' In fact, the APA Model Code 
proposes utilizing family decision mak- 
ing for patients who do not have the 
capacity to make informed treatment 
 decision^.^' 

New York's Proxy Law specifically 
provides for health care provider im- 
munity for actions taken in good faith 
pursuant to the Proxy Law."I This ap- 
pears to be broad enough to cover pro- 
viding otherwise potentially confidential 
information if given to the proxy agent 
to enable the agent to make informed 
substituted judgments. 

Therefore, to the extent that proxy use 
encourages greater communication be- 
tween principal and proxy agent and 
good faith communications between 
health care providers and proxy agents, 
the proxy law will serve a valuable func- 
tion. Nevertheless, such communication 
could and should already be occurring 
in the absence of a proxy law. 

Proxy Use Liability Issues Proxy 
laws generally provide criminal law im- 
munity and civil liability immunity for 
good faith acts undertaken by health 
care providers and decisions of proxy 
agents made pursuant to the proxy law. 

Liability issues for psychiatrists likely 
will not be markedly affected as proxy 
laws likely will have minimal use in the 
mental health area. Some increased lia- 
bility might occur if a psychiatrist ig- 
nores proxy law requirements in a bad 
faith manner such as refusing to discuss 
treatment decisions with the proxy be- 

cause of a clearly unjustified concern 
about confidentiality. 

A potentially greater question of lia- 
bility would occur for proxy agents if, in 
their role of exercising substituted judg- 
ment, they refused treatment or hospi- 
talization for a principal who later com- 
mitted suicide or severely injured or 
killed a third party; i.e., will proxy law 
immunity act to protect proxy agents 
from a potential Turasc!ffltype" duty to 
protect? 

If proxy laws were found to be appli- 
cable to psychiatric hospitalization and 
medication treatment, however, signifi- 
cant liability issues would arise. The psy- 
chiatrist would find herlhimself owing 
potentially conflicting duties to the pa- 
tient, the proxy, and third parties. In 
instances in which the proxy and patient 
disagreed, resolution by the court would 
be necessary. Court resolution would 
also be indicated if the physician felt the 
proxy's decision was made in bad faith 
or not in the best interests of the prin- 
cipal. Any time the state's commitment 
laws or treatment over objection laws 
would otherwise be applicable, failure to 
follow these procedures would raise lia- 
bility issues, but conflicting liability is- 
sues would result if the proxy or patient 
sued because the psychiatrist refused to 
follow the proxy law dictates. Issues of 
suicidality, homicidality, and medica- 
tion side effects would become even 
more legally complex and untenable. 

Conclusion 
Health care advance directives laws, 

including proxy laws, have been enacted 
with great public and physician support 
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to protect the individual's right to deter- 
mine health care choices even during 
periods of incapacity. Although these 
laws further the important common law 
rights of autonomy and self-determina- 
tion as well as the constitutional rights 
to privacy and l ibe~- ty , '~ .~~ these laws and 
the rights they protect are not absolute. 
In the mental health care arena "proxy 
rights" come face to face with society's 
rights in the areas of parens patriae and 
police power. These "proxy rights" also 
can be seen as waiving or diminishing 
many procedural and substantive due 
process rights that have been recognized 
by the courts over the past few decades. 
As a result, it is unlikely that a health 
care proxy for mental health will have 
much effect. The proxy's substituted 
judgment would likely be one of many 
factors a court would consider in making 
its own best interest or substituted judg- 
ment decision, but it would be unlikely 
to be controlling. If the proxy's treat- 
ment decision was in accordance with 
the incompetent principal's choices, 
there would, of course, be more likeli- 
hood that the court would give it sub- 
stantial weight. When the proxy's treat- 
ment decision is being objected to by 
the principal, real doubt exists whether 
the court will be likely to give the proxy's 
decision much, if any, weight, separate 
from the court's own independent judg- 
ment. 

Moreover, as the proxy embodies an- 
other set of rights, i.e., autonomy rights 
for terminally ill patients to refuse fur- 
ther treatment through their proxy 
agents, applying proxy policies in the 
already overly rights-complex mental 

health area could lead to untoward and 
unintended complications. For exam- 
ple, proxy laws could have the unin- 
tended effect of limiting autonomy 
rights by decreasing the right of mentally 
ill patients to assent to treatment just as 
the medically ill can. Certainly the proxy 
concept embodies important rights, but 
these rights could best be effectuated by 
a reanalysis of the existing statutory and 
court-made mental health law, and a 
reasoned incorporation of these rights 
into a comprehensive new statutory 
f r ame~ork .~ '  

Meanwhile, the concept of health care 
proxy arguably does appear to be work- 
able in the area in which it was really 
intended to apply-terminally ill inca- 
pacitated patients and the chronic neu- 
rovegetative comatose patient. As men- 
tally ill individuals can potentially fit 
into one of these categories one day, 
psychiatrists should assist their patients 
who wish to execute health care proxies 
to cover such situations. This is espe- 
cially true because courts and other phy- 
sicians may be less likely to honor the 
advance directives of individuals with 
mental illness because they may incor- 
rectly see the advance directive health 
care choices as the product of mental 
illness. A contemporaneous evaluation 
by the psychiatrist of the patient's deci- 
sion making capacity with the execution 
of his/her advance directive would be of 
great assistance if questions later arise. 

Although the proxy laws likely will 
not be the mechanism by which decision 
making in psychiatry can be de-legal- 
ized, they offer a good opportunity for 
psychiatrist, patient, and often times the 
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patient's family. to discuss the patient's 
illness and treatment needs. Because of 
the many potentially significant pitfalls 
in trying to use advance directives, par- 
ticularly proxies, in the mental health 
care area, psychiatrists would be ill-ad- 
vised to vigorously advocate use of ad- 
vance directives in this area. 
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