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In this article, we examine one of the most contentious and divisive issues in
mental health law: the right of the involuntary patient to refuse treatment. The
recognition of this right can be traced to American case law starting in mid-1970s.
The passing of the Canadian Charter of Rights and Freedoms in 1882 precipitated
somewhat similar developments in Canada. Many provincial Mental Health Acts
have been changed to reflect this newly acknowledged right. In addition, there have
been two recent court decisions in Canada, Thwaites v. Health Sciences Center and
Fleming v. Reid, which reflect the impact of the Canadian Charter on this issue. The
right to refuse treatment has implications for the field of psychiatry.

The right to refuse treatment has be-
come increasingly important in Cana-
dian mental health law. Rights of Ca-
nadian psychiatric patients are deline-
ated in provincial Mental Health Acts;
each province has a different Mental
Health Act. In the last decade, the ma-
jority of provinces are amending their
Mental Health Acts to allow for a greater
recognition of the right of the involun-
tary patient to refuse treatment.'
Historically, involuntary commit-
ment in Canada arose from the parens
patriae rationale of the need for treat-
ment. One of the central aims of invol-
untary hospitalization was to provide
treatment for the mentally disordered.
Civil commitment, therefore, implied
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involuntary treatment. The idea that in-
voluntary patients would have the right
to refuse treatment was not even consid-
ered.’

In the mid-1970s, U.S. civil rights ad-
vocates, after successfully arguing for the
rights of minorities, turned their atten-
tion to psychiatric patients. They argued
for a greater recognition of the general
rights of involuntary patients and for the
specific right of these patients to refuse
treatment. Since a voluntary patient
cannot be treated against his or her will
unless found incompetent to make treat-
ment decisions, they reasoned that an
involuntary patient should have a simi-
lar right.?

Since the late 1970s, an increasing
number of American state courts have
recognized this common-law principle
of informed consent. The state courts
have been less responsive to countering
arguments, namely, economic consid-
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erations about minimizing treatment
cost and the need of mentally ill patients
to be treated. These state courts are
adopting models which allow involun-
tary competent patients the right to re-
fuse treatment®> and provide for a
mechanism whereby a review board or
court makes treatment decisions for in-
voluntary incompetent patients based
either on their “best interest” or on the
wishes of a substitute, called “substitute
decision-making.” %’

The passing of the Canadian Charter
of Rights and Freedoms in 1982* pro-
vided the legal impetus for similar
changes in Canada. “Patient rights” ad-
vocates have argued that it was not only
unethical to force treatment on compe-
tent patients involuntarily hospitalized,’
but it is contrary to the Charter.'® "' The
following sections of the Charter are rel-
evant to provincial Mental Health Acts:

Section 7, the right to life, liberty and security

of the person and the right not to be deprived

thereof except in accordance with the princi-
ples of fundamental justice; Section 9, the right
not to be arbitrarily detained; Section 12, the
right not to be subjected to any cruel and
unusual treatment or punishment; and Section
15, every individual is equal before the law

and has the right to equal protection and ben-
efit of the law without discrimination.?

A number of provinces have responded
by amending their provincial Mental
Health Acts so as to make them more
consistent with the Charter.

Recent Canadian Jurisprudence

Some provinces have recognized the
right of an involuntary patient to refuse
treatment. Nova Scotia was the first
province to do so, even before the pass-
ing of the Charter. Under amendments
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to its Mental Health Act passed in 1977,
a competent patient who has been in-
voluntarily committed to hospital may
refuse treatment. The issues involved in
determining competency to make treat-
ment decisions are the ability of the
patient to understand his or her illness,
the nature of the treatment proposed,
and the risks and benefits of accepting
or rejecting that treatment.'> '

After the passing of the Charter, a
number of other provinces passed simi-
lar legislation. In 1986, the Manitoba
Legislature significantly amended its
Mental Health Act. According to the
amendments, an involuntary patient
may refuse treatment if he or she is
competent to make treatment decisions.
Similarly, the Ontario Mental Health
Act of 1987 recognizes absolutely the
right of a competent patient to refuse
treatment even if involuntarily hospital-
ized. A refusal of treatment by a com-
petent patient cannot be overridden by
a review board in Nova Scotia, Ontario,
or Manitoba.

Other provinces have not gone as far
in recognizing the right of involuntary
patients to refuse treatment. While the
Alberta Mental Health Act has allowed
for an involuntary competent patient to
refuse treatment, it has provided for a
review board which may override this
decision. Similarly, in New Brunswick,
the Mental Health Act allows for a tri-
bunal to override the competent wishes
of an involuntary patient.

These provinces have also provided
for a process of dealing with involuntary
patients who are found incompetent to
make treatment decisions. In these
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models, the “best interest” of the patient
is paramount, over and above the wishes
of the substitute. The Ontario Mental
Health Act of 1987 is illustrative of this.
If an involuntary patient is not compe-
tent to make treatment decisions, a
“substitute” may make treatment deci-
sions on behalf of the patient. The sub-
stitute is the closest relative as defined
by provincial legislation or, in the ab-
sence of a close relative, the official
guardian. The substitute makes the
treatment decision based on what the
patient, when competent, has desired.
However, the review board can override
the decision of the substitute and au-
thorize the treatment it considers to be
in the “best interest” of the patient.

The Saskatchewan Legislature has
adopted a different approach. According
to amendments to the Saskatchewan
Mental Health Act passed in 1985, civil
commitment and competency to make
treatment decisions are addressed simul-
taneously. Incompetency to make treat-
ment decisions is a necessary condition
for involuntary hospitalization. As a re-
sult, only incompetent patients may be
involuntarily admitted.

Some provinces have not recognized
the right of involuntary patients to refuse
treatment. In British Columbia, the
Mental Health Act of 1990 allows for a
medical director to make treatment de-
cisions on behalf of involuntary patients.
Similarly, in Newfoundland, treatment
may be given to involuntary patients
without their consent. The Mental
Health Acts of Prince Edward Island and
Quebec do not deal with this issue di-
rectly."?
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The Right to Refuse Treatment
and the Canadian Charter

Several provincial Mental Health Acts
have been amended to provide for a
greater recognition of the right of invol-
untary patients to refuse treatment.
These changes have been prompted at
least in part by a concern that earlier
provisions in the provincial Mental
Health Acts were inconsistent with the
Charter. Two recent cases, Thwaites v.
Health Sciences Center"® and Fleming v.
Reid'® provide some insight into how
courts interpret the Charter in the con-
text of mental health legislation.

A decision of the Manitoba Court of
Appeal in October 1988 resulted in
changes to portions of the Manitoba
Mental Health Act dealing with the right
of involuntary patients to refuse treat-
ment. On May 29, 1986, Thwaites was
involuntarily committed to the Health
Sciences Centre in Winnipeg. Her law-
yer immediately initiated legal proceed-
ings, claiming that the compulsory ad-
mission provisions of the Provincial
Mental Health Act offended the Charter.
Although the case was dismissed by the
Court of Queen’s Bench, the Manitoba
Court of Appeal concluded that the in-
voluntary commitment provision did vi-
olate Section 9 of the Charter. Those
sections of the Manitoba Mental Health
Act were declared unconstitutional on
February 29, 1988.

Bill 59 was proclaimed by the legisla-
tors the following day. This bill is a
significant series of amendments de-
signed to make the Manitoba Mental
Health Act more consistent with the
Charter. Among other things, the Act
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states that involuntary patients who are
competent to make treatment decisions
may refuse treatment.

The amendments to the provincial
Mental Health Act had been passed by
the Manitoba Legislature several
months earlier. However, because of
strong objections from the psychiatric
community, the bill had not been pro-
claimed. Psychiatrists were dissatisfied
with the amendments for a number of
reasons, including concerns about the
provision which enabled involuntary
competent patients to refuse treatment.
The decision by the Manitoba Court of
Appeal to strike down provisions of the
Mental Health Act forced the govern-
ment to proclaim Bill 59."7

The decision of the Ontario Court of
Appeal in Fleming v. Reid deals more
directly with the implications of the
Charter on the right to refuse treatment.
The Fleming case involved two schizo-
phrenic patients at a psychiatric facility
in Ontario who were involuntarily hos-
pitalized and incompetent to make treat-
ment decisions. Both patients when
mentally competent had indicated they
would not want treatment. Accordingly,
the official guardian, as substitute deci-
sion-maker, refused treatment. The at-
tending psychiatrist wanted to institute
treatment with neuroleptics and applied
to the review board for authorization.
The review board ordered the proposed
treatment. The patients’ lawyer com-
menced legal proceedings which led the
Ontario Court of Appeal to set aside the
order, deciding that pertinent provisions
of the Mental Health Act violated the
Charter.
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The decision of the Ontario Court of
Appeal was based on the right of the
mentally competent patient to refuse
treatment. The Court examined the pro-
visions of the Ontario Legislature that
allow a review board to disregard the
wishes of a competent patient and man-
date treatment based on the patient’s
“best interest.” It decided that this pro-
vision was inconsistent with the “right
to life, liberty, and the security of per-
son” and contravened “the principles of
fundamental justice.” It declared rele-
vant provisions of the Ontario Mental
Health Act unconstitutional and in vio-
lation of Section 7 of the Charter, “the
right to life, liberty, and the security of
the person.” The Court could not justify
the infringement as “a reasonable and
minimal violation.” The Court could
not find a compelling reason for elimi-
nating the right of a competent person
to refuse psychiatric treatment.'® '

This decision may serve as a precedent
and provide an impetus for litigation in
other provinces. In addition, it may
prompt other provinces to amend their
Mental Health Acts along similar lines.

These cases are particularly significant
when viewed in conjunction with devel-
opments on the federal level. In R. v.
Swain, the Supreme Court of Canada
decided that key sections of the Criminal
Code dealing with the mentally disor-
dered violated the Charter. The federal
government, in response to this decision,
revised pertinent sections of the Crimi-
nal Code in order to be more consistent
with the Charter.® There is an expecta-
tion by the government that provinces
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will also reexamine the Mental Health
Acts in terms of the Charter.?'

Implications for Treatment

The two recent Charter decisions have
implications for the practice of psychia-
try in Ontario and Manitoba. The effect
of these decisions on two forensic units,
a 14-bed unit in Winnipeg, Manitoba in
central Canada, and a 16-bed unit in
Ottawa, located in Southeastern On-
tario, were examined. Both forensic
units were minimum security and pri-
marily received referrals from the
Courts. There has been no apparent
change in the referral source or in the
kind of patients referred to these units
over the past few years. In general, the
typical referral issue on either unit was
assessment and, in some cases, treat-
ment, of a mentally ill patient presently
before the Criminal Courts. Forensic
units as opposed to general units were
studied because of the higher incidence
of treatment refusal on those units.

In Ontario, as a result of Fleming v.
Reid, the review board cannot override
the decision of the substitute decision-
maker. There are also a number of other
more subtle changes to the practice of
the review board that can be related, at
least in part, to this decision. The review
board proceedings, in general, have be-
come much more adversarial and legal-
istic. The board is very reluctant to au-
thorize treatment unless the appropriate
substitute decision-maker is found. Fi-
nally, patients are notified upon being
admitted to a hospital of their right to
appoint a substitute in the event of be-
coming incompetent.
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In looking at the 16-bed minimum
security forensic unit in Ottawa, we can
see difficulties created by these changes.
The more adversarial and legalistic na-
ture of review board hearings increases
the amount of clinical time expended on
a case as well as the length of delays
resulting from these hearings, with some
cases requiring more than one hearing.
The fact that review boards are reluctant
to authorize treatment unless the appro-
priate relative by law acts as the substi-
tute can mean more delays in treatment.
Finally, the requirement that patients be
given a notice informing them of the
right to appoint a substitute has resulted
in cases where the patient chose an in-
dividual to deliberately obstruct the
treatment process. In one case, the pa-
tient chose the head of the Church of
Scientology as the substitute decision-
maker. While the appointment was
eventually overturned, it required two
review board hearings and a 30-day de-
lay. During these delays, i.e., the period
between when the patient appeals his or
her status and the review board renders
a decision, treatment cannot be insti-
tuted.

From April 1988 to March 1989, the
average length of stay was 37.4 days.
From April 1992 to March 1993, the
average length of stay on the forensic
unit was 56.7 days, a 54% increase. This
supports the clinical observation that re-
cent changes in review board procedures
delay treatment and prolong hospitali-
zation in a forensic unit. It is important
to note that these problems may not be
as apparent on a general unit where
treatment refusal is less common.
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By contrast, the experience in Mani-
toba has been more benign. The
Thwaites v. Health Sciences Centre de-
cision brought about a series of amend-
ments to the Manitoba Mental Health
Act including the right of involuntary
competent patients to refuse treatment.
However, the implementation of these
changes has been less problematic than
in Ontario. The review boards are less
adversarial and more focused on the best
interest and well-being of the patient
than on legalistic concerns. It is easier to
obtain treatment authorization from the
Public Trustee in the event that an ap-
propriate substitute cannot be found.
The review board can override the treat-
ment decision of a substitute if it deems
it to be in the best interest of the patient.
Finally, treatment can be instituted even
during the period when the patient is
appealing his or her status and the re-
view board has not authorized treat-
ment. As a result, review board hearings
do not necessarily delay treatment. Fur-
thermore, on commencement of treat-
ment, many patients cancel their review
board applications.

In looking at the minimum security
forensic unit in Winnipeg, there was no
increase in length of stay or delays in
treatment in the hospital due to review
board hearings. The one case of a patient
appealing a judgment of incompetency
to make treatment decisions was decided
in favor of the physician. Moreover, the
less adversarial nature of these review
board hearings meant that it did not
require a large amount of clinical time.
There were eight other review board ap-
plications (two applications involving
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involuntary status, three applications in-
volving competency to make treatment
decisions, and three applications involv-
ing both). These applications were with-
drawn before being heard by a review
board.

Discussion

Developments on both the provincial
and the federal levels suggest a contin-
uation of the trend toward allowing
competent involuntary patients the right
to refuse treatment. In addition, we may
see greater use of the substitute decision-
maker model for involuntary incompe-
tent patients.

These changes can be seen as neces-
sary safeguards. Allowing a single clini-
cian complete discretion in choosing
medications carries with it the potential
for misuse. By making a review board
oversee the process, the treatment deci-
sion arrived at is often a consensus
among several clinicians. However,
these protections are in some ways re-
dundant, as there are already hospital
committees ensuring quality manage-
ment and fairly stringent criteria for spe-
cialty training in psychiatry.

Certainly the effects of the right to
refuse treatment have been less dire than
some psychiatrists initially feared. Psy-
chiatric hospitals have not become de-
tention centers for patients refusing
treatment. The overwhelming majority
of patients do receive the necessary treat-
ment. Most involuntary patients accept
treatment, although some will initially
refuse. The small percentage of patients,
less than 10%, who persist in refusing
treatment are often incompetent and
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have treatment decisions made on their
behalf.?

However, the recognition of the right
of involuntary patients to refuse treat-
ment has not been without cost. There
are an increasing number of procedural
hearings related to psychiatric patients
appealing their legal status. For example,
in 1989, 10% of involuntary patients in
Ontario appealed their incompetency
status to the Review Board. Although
the mechanism for dealing with these
appeals varies from province to province
as can be seen by the comparison of a
forensic unit in Ottawa with one in Win-
nipeg, in general these procedures are
cumbersome and time consuming. At a
time when there are already fairly signif-
icant cutbacks in resources for the men-
tally ill, additional expenditures of re-
sources and clinical time are costly.??

The situation in the U.S. has been
even more fraught with difficulties.
Many states, in recognizing the right of
involuntary patients to refuse treatment,
have created a much more complicated
and tedious review of the process. These
procedures have resulted in lengthy de-
lays in treatment and significant clinical
time expended in the review proc-
ess.” 2 If the rights of involuntary pa-
tients continue to be enhanced, we may
develop similar difficulties in Canada.

In summary, we are seeing increasing
legislative and judicial support for the
right to refuse treatment in Canada. The
Canadian Charter of Rights and Free-
doms is being used as a vehicle to expand
that right.
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