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The Supreme Court’s use of empirical behavioral science data has grown dra-
matically in the 40 years since Brown v. Board of Education. Most of these data
are submitted in amicus curiae (friend of the court) briefs submitted by parties
with an interest in the outcome of the significant mental health law cases coming
before the court. The increasing use of such briefs raises important questions. Is
there evidence that the court is actually influenced by such briefs? Can scien-
tific/professional organizations present scientific data objectively in a clearly ad-
versarial document? A review of the nine amicus briefs filed in Washington v.
Harper, a right to refuse treatment case, and a comparison of the Court’s opinion
with that of the dissent demonstrate that both the majority and the dissent refer to
arguments contained in the briefs, incorporate elements of these arguments, and
occasionally paraphrase references cited in the briefs. It remains unclear whether
the Court uses such arguments to formulate opinions or to justify them. A com-
parison of the briefs presented by the American Psychological Association and
the American Psychiatric Association highlights the challenge to scientific objec-

tivity inherent in participation in the amicus process.

The history of the use of empirical behav-
ioral science data in judicial decision-
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making, particularly by the Supreme
Court, is short, although the frequency
with which such data are submitted to the
Court has grown rapidly in recent de-
cades. It was not until 1954, in Brown v.
Board of Education,! that the Supreme
Court issued an opinion that appeared to
be substantially influenced by psycholog-
ical and sociological studies. Although
some of these scientific sources may
come to the Court’s attention in briefs
submitted by the petitioner or respondent,
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a far greater number are derived from
amicus curiae (friend of the court)
briefs.? The filing of amicus briefs at the
appellate level has undergone such extra-
ordinary growth in the last quarter century
that such briefs appear in almost all sig-
nificant precedent-setting cases.’ Appel-
baum® has gone so far as to label this “the
age of empirical jurisprudence.”

Fundamental differences in conceptual
models underlying legal and scientific
reasoning have long created difficulties at
the interface of psychiatry and the law,’
with unfortunate consequences for judi-
cial decision-making. For those with a
clinical or scientific bent, the increasing
use of empirically derived data, presented
through amicus briefs, should be reassur-
ing. However, the increasing appearance
of behavioral science citations in Su-
preme Court decisions raises a number of
important questions about the use of em-
pirical evidence in amicus briefs. How
and by whom is scientific evidence pre-
sented to the court? Given that briefs to
the Supreme Court must be filed on be-
haif of one of the parties to the dispute
and are thus adversarial, is it possible to
maintain a credibly objective scientific
stance? Is it possible to discern evidence
that the courts are actually influenced by
empirical presentations? Are courts able
to discriminate the reliability of the data
presented to them? If we can further dis-
cern in what ways such evidence appears
to be used by the Court, we will perhaps
be better positioned to generate the kinds
of data that may ultimately influence pub-
lic policy.

We began to investigate the impact of
behavioral science data in the Washington
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v. Harper® case after the Supreme Court
cited a published study by one of the au-
thors (H.S.) in the text of that decision.
Washington v. Harper involved the right
of a prisoner to refuse antipsychotic med-
ication. Harper, incarcerated at the Wash-
ington State Penitentiary in 1976, spent
much of his time in the special offender
center, a unit for inmates in need of psy-
chiatric treatment. Although he usually
consented to medication with antipsy-
chotic agents, during November of 1982
he refused to consent and was eventually
medicated involuntarily. Mr. Harper sued,
leading the Washington Supreme Court to
conclude that the “highly intrusive na-
ture” of antipsychotic medications re-
quired that the state could administer
them involuntarily to a competent men-
tally ill inmate only after a full judicial
hearing. The Supreme Court ultimately
reversed that decision in favor of the clin-
ical/administrative review that had pre-
viously been in place in the Washington
special offender center.

A Supreme Court review of the right to
refuse treatment provides an exceptional
laboratory for the investigation of the in-
fluence of scientific data on judicial deci-
sion-making, in large part because the
professional-scientific organizations usu-
ally pitted against each other when this
issue comes to court view and present the
data so differently. The study by Schwartz
et al.,7 cited by the court, demonstrated
that for many patients, the decision to
refuse does not reflect autonomous deci-
sion-making, but is rather a transient, ill-
ness-induced artifact. The patients in
Schwartz’s study, when well, usually ex-
pressed gratitude for having been invol-
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untarily medicated and wished to be med-
icated in the future should they be found
psychotic and refusing treatment. The
Court cited this study in concluding that
the patient’s “own intentions will be diffi-
cult to assess, and will be changeable in
any event. Respondent’s own history of
accepting and then refusing drug treat-
ment illustrates the point.” This then be-
came a building block to the Court’s
conclusion that a substituted judgement
derived by a court in a single judicial
hearing can not substitute for “the reali-
ties of frequent and ongoing clinical ob-
servation by medical professionals.”

The nature of the procedural protec-
tions of the right to refuse treatment, the
distinction between clinical or judicial re-
view of treatment refusal, is central to all
right to refuse cases, regardless of patient
or prisoner status. Underlying this issue,
in turn, is the critical question of the de-
gree of intrusion that the involuntary ad-
ministration of antipsychotic medication
represents. If psychotropic drugs are
“mind controlling” and frequently accom-
panied by horrific side effects, then the
degree of intrusion or risk is great and
calls for greater procedural protection. If,
on the other hand, psychotropic drugs are
recognized to “help the individual to re-
gain control of his own mind” and are ac-
companied by side effects that are gener-
ally manageable, then they may be seen
as less intrusive, and the ratio of benefit to
risk is much higher. Thus the empirical
evidence presented to the Court about the
efficacy and risks of this class of medica-
tion is vital, as is the Court’s response to
this information. There is, in fact, an ex-
traordinary wealth of data on these issues

and much of it was presented to the
Court® " in a variety of briefs that came
to diametrically opposed conclusions.
Measuring the impact of empirical data
on a judicial decision is a complex matter.
Most attempts to do so rely, at least in
part, on a citation analysis in which the
court’s references to the empirical data
are counted and catalogued.!' Although
no one can ever know how a judge or
judges actually make a particular deci-
sion, the citations used, at the very least,
reflect the way in which the decision is
justified and may suggest the degree to
which social science research is viewed
by the judiciary as a legitimate basis for
decision-making.'> A content or qualita-
tive analysis, comparing the arguments
made in the decision to arguments appear-
ing in the cited literature, may at times
provide a more specific indication of the
influence of a particular reference.

Methods

The briefs of each amicus curiae filed
in the case as well as those of the respon-
dent and petitioner, and the decisions of
the majority and the dissent were ob-
tained and reviewed. A quantitative and
qualitative analysis was performed on
each. The quantitative analysis consisted
of a citation analysis performed in the fol-
lowing manner. We obtained every refer-
enced scientific or clinical source cited in
the briefs and in the court’s opinion and
dissent. We excluded legal case citations
and articles from the legal literature. We
included articles from journals that bridge
law and medicine. We read each of these
sources and categorized them as follows:
original research, review article, clinical
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report, essay, behavioral science article
(refereed or nonrefereed article from psy-
chiatric or psychological journals), book,
or other. For articles that reported original
research, we assessed the rigor of the
research methodology by considering
whether the research was prospective or
retrospective, controlled or uncontrolled,
blinded or open; we also reported the sam-
ple size. We compared the amicus briefs,
noting the overall numbers of scientific or
medical citations in each and contrasting
the degree to which these briefs relied on
original research, review articles, clinical
studies, or essays in their cited sources.

Inasmuch as the conclusions the Court
would reach regarding the risks and bene-
fits of antipsychotic medication were fun-
damental to the case, and because this
was the focus of the empirical arguments
made in the briefs of the American Psy-
chiatric Association (APA) and the Amer-
ican Psychological Association (APoA),
with widely divergent conclusions in
each, we further focused on a comparison
of these two briefs. We compared their
use of original research as opposed to re-
view articles and essays, and their re-
liance on articles from the medical and
mental health journal literature as op-
posed to book chapters. Focusing on orig-
inal research citations in these two briefs,
we contrasted their reliance on prospec-
tive as opposed to retrospective studies,
sample size of the studies cited, and use
of controls and blind methodologies. Fi-
nally, the briefs were contrasted for their
reliance on articles from refereed as op-
posed to nonrefereed journals.

The opinions of the Court’s majority
and dissenting minority were contrasted
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for their reliance on original research as
opposed to review articles and essays, and
for the degree to which their cited refer-
ences appeared in refereed as opposed to
nonrefereed journals. '

In addition to the citation analysis de-
scribed above, a qualitative analysis was
performed that focused on the briefs of
the APA and the APoA and the opinions
of the majority and the dissent. The quali-
tative analysis took the form of a content
analysis. The majority and dissenting
court opinions were reviewed for state-
ments about the benefits and risks of the
use of antipsychotic medications. We at-
tempted to ascertain the influences lead-
ing to these conclusive statements by not-
ing citations or specific references in the
text of these opinions to each brief. In in-
stances in which there were no cited refer-
ences or specific references to a particular
brief in the text of the opinion, we com-
pared the wording of particular statements
appearing in the opinion to the wording of
analogous statements in these briefs in
order to ascertain their influence on the
thinking of the court. In those instances in
which the opinions of the majority and the
dissent cited actual sources from the sci-
entific literature, we ascertained in which
brief those sources had been presented.
We further reviewed the cited articles and
book chapters to determine the degree to
which the amicus briefs and the opinions
of the majority and the dissent appropri-
ately reflected the intent and meaning of
the original publications.

Results

A total of nine amicus curiae briefs
were filed in this case in addition to the
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briefs of petitioner and respondent. The
organizations filing briefs fell into four
groups: professional organizations, pa-
tient advocacy groups, mental health law
organizations (the mental health bar), and
government/providers. Two briefs were
filed by professional organizations: one
by the APoA in support of the respondent
and another filed jointly by the APA and
the Washington State Psychiatric Asso-
ciation. One brief was filed by a patient
advocacy group, The Coalition for the
Fundamental Rights and Equality of Ex-
patients, in support of the respondent.
Three briefs were submitted by organiza-
tions or coalitions of organizations that
provide legal services to mentally ill indi-
viduals. One was submitted by the New
Jersey Department of the Public Advo-
cate. Another was filed jointly by the
Mental Health Legal Advisors (MHLA)
Committee of the Massachusetts Supreme
Judicial Court, the Coalition for the Legal
Rights of the Disabled, and the Center for
Public Representation. A third was filed
jointly by the National Association of
Protection and Advocacy Systems, the
National Association for Rights Protec-
tion and Advocacy, Protection and Advo-
cacy, Inc., and Michigan Protection and
Advocacy, Inc. Each of these briefs was
in support of the respondent. Three briefs
were filed in support of the petitioner by
government or providers of mental health
services. One brief was filed by the fed-
eral government, another by the State of
California. Another was filed jointly by
10 community mental health centers, psy-
chiatric care centers, hospitals, or medical
centers, and other service organizations
in the state of Washington, led by the

Washington Community Mental Health
Council.

The briefs contained a total of 293 cita-
tions from the scientific or clinical litera-
ture. Of these, 71 citations appeared in
more than one brief, leaving 222 individ-
ual references. The brief of the state of
California used no citations from the sci-
entific or clinical literature, leaving eight
briefs that relied at least in part on scien-
tific or clinical arguments supported by
such citations. The total number of cita-
tions in these eight briefs was 220. The
range was from 14 to 37 and the average
was 27.5 citations per brief.

Of these 220 citations, the majority
(108) consisted of review articles. Review
articles were relied on most heavily in six
of eight briefs. Fifty-eight citations re-
flected original research reports. Only one
brief, that of the Coalition for the Fun-
damental Rights and Equality of Ex-
patients, relied most heavily on original
research. Eleven citations reflected case
reports, and 19 citations consisted of es-
says. The remainder consisted of book
chapters and various other sources.

In a more detailed analysis, we com-
pared the briefs filed by the APA and the
APoA. The psychiatric association’s brief
contained 37 references, and the psycho-
logical association’s brief contained 27.
The reliance on original research, review
articles, or essays was approximately the
same in each. In the psychiatric associa-
tion brief, 21 references (57%) consisted
of review articles, seven (19%) reflected
original research, five (16%) were essays,
and the remainder were in the “other” cat-
egory. The brief of the APoA relied on
review articles for 17 citations (63%)
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and original research for eight citations
(30%); two citations (.07%) were in the
“other” category. When the citations con-
tained in the briefs of these two organiza-
tions are broken down according to the
media in which they appear, we begin to
see a distinct difference. In the psychiatric
association brief, 27 citations (73%) were
derived from medical or mental health-
related journals, five (14%) were citations
of books or book chapters, two (.05%) ap-
peared in legal journals, and three (.08%)
in other sources. In the psychological
association brief, 11 citations (41%)
were from the medical or mental health-
related journals, 13 (48%) were citations
of books or book chapters, and three
(11%) were derived from other sources.
An analysis of the original research ci-
tations used in both briefs revealed re-
markable similarities. Of the seven origi-
nal research citations in the psychiatric
association brief, all reflected prospective
methodologies. Of the eight original re-
search citations in the psychological asso-
ciation brief, six reflected prospective
methodologies and two were retrospec-
tive. The studies in both briefs were al-
most evenly divided between open and
controlled methodologies and between
double-blinded and unblinded method-
ologies. The distribution of the sample
sizes that formed the basis of the studies
used in both briefs was also very similar.
An analysis of the use of review articles
revealed similar consistencies. The psy-
chiatric association brief cited review arti-
cles 21 times (57%), whereas the psycho-
logical association cited review articles
17 times (63%). Each brief relied most
heavily on historical reviews, secondarily

Schwartz and Boland

on critical analysis, and finally on reviews
that were predominantly medicolegal in
nature. The most striking similarity in the
manner in which these rely on scientific
and clinical references was detected in a
comparison of the use of articles from ref-
ereed as opposed to nonrefereed journals.
The brief of the psychiatric association
cited 27 articles from medical or mental
health journals, 25 (92%) of which were
refereed. In the psychological association
brief, there were 11 citations from med-
ical or mental health journals, 10 (91%)
of which were refereed.

Our analysis focused next on the writ-
ten opinion of the Supreme Court major-
ity and the written dissent. Seven refer-
ences from the medical or mental health
literature were cited in the opinion of the
majority, whereas five were cited in the
dissent. None of the citations appearing in
the court’s opinion or in the dissent had
been used in the brief of the psychiatric
association. One citation each in the ma-
jority opinion and the dissent had been
used in the brief of the psychological as-
sociation. Two citations in the majority
opinion were derived from the briefs of
the petitioner or respondent, and three ci-
tations in the dissent were similarly de-
rived. Of the 293 citations appearing in all
of the briefs, 18 were cited by three or
more briefs. Of note, of these 18 most fre-
quently cited references, none appears in
the opinion of the majority and only one
was cited in the opinion of the dissent.
The distribution of references by type be-
tween the opinion and the dissent paral-
leled the distribution of sources by type in
the briefs. Both the opinion and dissent
relied most heavily on review articles. Of
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those articles derived from the medical or
mental health literature (five in the opin-
ion and three in the dissent), all were from
refereed journals.

Given the obvious limitations of the

above citation analysis, we next turned to

a qualitative analysis. We began by re-
viewing the Court’s decision and by trac-
ing the arguments therein to sections of
the briefs and to cited references from
which they appeared possibly to have
been derived. We followed the same ap-
proach for the dissent.

The Court’s statements about antipsy-
chotic medications are spare and to the
point and rely heavily on the APA’s brief
for support:

There is considerable debate over the potential
side effects of antipsychotic medications, but
there is little dispute in the psychiatric profes-
sion that proper use of the drugs is one of the
most effective means of treating and controlling
a mental illness likely to cause violent behavior.

Here the Court cites pages 10 and 11 of
the APA brief, which contain the follow-

ing:

The most recent comprehensive review of the
treatment of schizophrenia published by the Na-
tional Institute of Mental Health indicated: “An-
tipsychotic (neuroleptic) drugs remain the pri-
mary modality in the treatment of an acute
episode or an acute exacerbation of a schizo-
phrenic illness.” Kane, “Treatment of Schizo-
phrenia,” 13 Schizophrenia Bull 133, 134
(1987).% “The available data do not support the
feasibility of substituting any psychotherapeutic
strategy for drug treatment on an indefinite
basis” Id. at 142.

The value of antipsychotic medication for
the long-term treatment of chronic psychosis is
equally well-established. “Maintenance anti-
psychotic drug treatment has proved to be of
enormous value in reducing the risk of psy-
chotic relapse and rehospitalization. Numerous
double-blind, placebo-controlled clinical trials

can be cited to support this conclusion and have
been the subject of several review articles.”
Kane.® supra at 143.

The Court goes on to conclude that
“respondent has failed to demonstrate
that physical restraints or seclusion are
accepted substitutes for antipsychotic
drugs” and again cites the APA brief to
that effect.

The APA brief in turn emphasizes that “antipsy-
chotics are not simply pharmacological alterna-
tives to physical restraints . . . but rather act to
“. . . clear the hallucinations and delusions that
are produced by psychosis™ citing Appelbaum
and Gutheil in the Bulletin of the American
Academy of Psychiatry and the Law"™ and
Spohn in the Archives of General Psychiarry.'*

The Court states the following in regard
to the risks of antipsychotics:

While the therapeutic benefits of antipsychotic
drugs are well documented, it is also true that
the drugs can have serious, even fatal, side ef-
fects. One such side effect identified by the trial
court is acute dystonia, a severe involuntary
spasm of the upper body, tongue, throat, and
eyes. The trial court found that it may be treated
and reversed within a few minutes through use
of the medication Cogentin. Other side effects
include akathesia (motor restlessness, often
characterized by an inability to sit still); neu-
roleptic malignant syndrome (a relatively rare
condition which can lead to death from cardiac
dysfunction); and tardive dyskinesia, perhaps
the most discussed side effect of antipsychotic
drugs. Tardive dyskinesia is a neurological dis-
order, reversible in some cases, that is charac-
terized by involuntary, uncontrollable move-
ments of various muscles, especially around the
face. The State, respondent, and amici sharply
disagree about the frequency with which tardive
dyskinesia occurs, its severity, and the medical
profession’s ability to treat, arrest, or reverse the
condition. A fair reading of the evidence, how-
ever. suggests that the proportion of patients
treated with antipsychotic drugs who exhibit the
symptoms of tardive dyskinesia ranges from
10% to 25%. According to the American Psy-
chiatric Association, studies of the condition
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indicate that 60% of tardive dyskinesia is mild
to minimal in effect, and about 10% may be
characterized as severe.

The dissent is concerned with “discount[ing]
the severity of these drugs.” See post, at 3, n. 5.
As our discussion in the text indicates, we are
well aware of the disagreements in the medical
profession over the frequency, severity, and per-
manence of these side effects. We have set forth
a fair assessment of the current state of medical
knowledge about these drugs.

What the dissent ‘discount[s] are the benefits
of these drugs, and the deference that is owned
to medical professionals who have the full-time
responsibility of caring for mentally ill inmates
like respondent and who possess, as courts do
not, the requisite knowledge and expertise to
determine whether the drugs should be used in
an individual case.’

These conclusions very much parallel the
argument made in the APA brief, which is
thoroughly referenced.

Let us contrast this now with the dis-
sent authored by Justice Stevens with Jus-
tices Brennan and Marshall concurring in
part and dissenting in part:

That Harper would be so opposed to taking psy-
chotropic drugs is not surprising as the Court
acknowledged, these drugs both “alter the
chemical balance in a patient’s brain” and can
cause irreversible and fatal side effects. The
prolixin injections that Harper was receiving at
the time of his statement exemplify the intru-
siveness of psychotropic drugs on a person’s
body and mind. Prolixin acts “at all levels of the
central nervous system as well as on multiple
organ systems.” It can induce catatonic-like
states, alter electroencephalographic tracings,
and cause swelling of the brain. Adverse reac-
tions include drowsiness, excitement, restless-
ness, bizarre dreams, hypertension, nausea,
vomiting, loss of appetite, salivation, dry
mouth, perspiration, headache, constipation,
blurred vision, impotency, eczema, jaundice,
tremors, and muscle spasms. As with all psy-
chotropic drugs, prolixin may cause tardive
dyskinesia, an often irreversible syndrome of
uncontrollable movements that can prevent a
person from exercising basic functions such as
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driving an automobile, and neuroleptic malig-
nant syndrome, which is 30% fatal for those
who suffer from it. The risk of side effects in-
creases over time.

The Washington Supreme Court properly
equated the intrusiveness of this mind altering
drug treatment with electroconvulsive therapy
or psychosurgery. It agreed with the Supreme
Judicial Court of Massachusetts’ determination
that the drugs have a “ ‘profound effect’ on a
person’s ‘thought processes’ and a ‘well-es-
tablished likelihood of severe and irreversible
adverse side effects,” and that they therefore
should be treated ‘in the same manner we
would treat psychosurgery or electroconvulsive

> 33

therapy’.

The dissent castigates the majority for re-
lying “heavily on the brief filed by the
American Psychiatric Association . . . to
discount the severity of these drugs. How-
ever, medical findings discussed in other
briefs support the conclusions of the Wash-
ington Supreme Court and challenge the
reliability of the Psychiatrists’ Brief. For
example, the Brief of the American Psy-
chological Association as Amicus Curiae
(Psychologists’ Brief) points out that the
observation of tardive dyskinesia has been
increasing ‘at an alarming rate’ since the
1950-1970 data relied on by the Psychia-
trists’ Brief 14-16, and that ‘the chance of
suffering this potentially devastating disor-
der is greater than one in four’.”

The dissent relies heavily on the Psy-
chologists’ Brief. Here are elements of the
APoA brief that helped to shape the dis-
sent:

Antipsychotics are potent. mind-altering drugs

that cause disabling and potentially incurable

disorders. They have grave effects, inherent po-

tential for abuse and an actual history of indis-

criminate use by the psychiatric profession.
The antipsychotic drugs at issue have power-

ful effects on a person’s ability to think and feel,
and on his sense of self.
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. .. the scientific literature, as well as scores
of pending lawsuits, show that psychiatrists, far
from acting wisely, often prescribe antipsy-
chotic drugs indiscriminately, risking serious
and irreparable harm to patients.

. . . this court and the lower courts repeatedly
have noted the unreliability of psychiatric judg-
ments, and have rejected the psychiatric profes-
sion’s demand for unlimited discretion.

The APoA brief goes on at great length
about the dangers of antipsychotic drugs,
arguing that the state and the APA ignore
these dangers and claiming that: “The
persistent disregard of factual evidence by
both the State and the psychiatric profes-
sion discredits their contention that they
can unquestioningly be trusted to use un-
biased clinical judgement in prescribing
such drugs for prisoners. . . .”

The litany of side effects listed in the
APoA brief is not technically incorrect
but it is equivalent to a listing of every-
thing cited in the Physicians Desk Refer-
ence (and then some), with no attempt to
specify frequency of occurrence. For in-
stance, tardive dyskinesia is described at
length. Its more severe forms are given
the lengthiest description, and a claim that
more than one in four patients may de-
velop tardive dyskinesia leaves the im-
pression that this is true for the more se-
vere forms of the disorder. Inasmuch as
the brief cites appropriate, authoritative
sources, it builds its argument through
such subtle distortions. It occasionally
goes further. For instance, although mild
tardive dyskinesia (most cases) often
remits spontaneously some time after
drug discontinuation, the brief states that
“. .. once symptoms become manifest, it
is unlikely that they will disappear—even
if medication is discontinued.” They were

undoubtedly referring to more severe
forms of tardive dyskinesia, but aid the
development of their argument by failing
to make this clear. The brief continues:

In sum, antipsychotic drugs have both an inher-
ent potential for abuse and an actual history of
indiscriminate use by the psychiatric profes-
sion. In this respect they are similar to psy-
chosurgery and electroshock therapy, highly in-
vasive treatments which psychiatrists embraced
enthusiastically and used indiscriminately—
until their tragic effects became publicized and
their use was curtailed by legislative, judicial
and scientific pressure. Because many psychia-
trists will not heed the warnings in the scientific
literature as to the dangers and misuse of neu-
roleptic drugs, independent and unbiased deci-
sion makers should decide whether orders for
forced medication are necessary.

It is noteworthy that the APoA brief goes
far beyond objective analysis of antipsy-
chotic use to a direct vilification of the
psychiatric profession unmatched by any
comparable attack upon psychologists in
the APA brief. Whereas the APoA consis-
tently refers to the bias of psychiatrists,
the bias of this brief is suggested in its
recommendations:
An impartial decision maker should review the
[medication] question with benefit of input by
professionals such as psychologists who are
expert in non-drug treatment alternatives, and
without an invariable bias in favor of medica-
tion.
To be optimally effective, the choice of drug
therapy should be informed by neuropsycholog-
ical and psychological assessments and often

must be accompanied by behavioral and other
therapy.

Discussion
Our study has attempted to examine the
influence of behavioral science data, mar-
shalled into the arguments of amicus cu-
riae briefs, on Supreme Court decision-
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making. We have focused on the Court’s
opinion and the dissent in Washington v.
Harper® a right to refuse treatment case,
in part because interpretation of the scien-
tific data regarding the risks and benefits
of antipsychotic medication has long
been a contentious issue for the courts.
It should be abundantly clear that no
method of analysis can ever ascertain
with certainty the internal decision-mak-
ing process of a court. Certainly any
quantitative method can only reflect
trends. Nevertheless the citation analysis
used here is of interest as much for indi-
cating what does not influence the Court
as for indicating what may influence it.

The citation analysis of the amicus
briefs themselves reveals that the briefs
rely on a wide variety of scientific
sources. Some briefs can be discredited
by citation analysis, such as those making
claims unsupported by research and rely-
ing heavily on nonrefereed journals (e.g.,
the brief of the MHLA).

Reviewing the opinion and dissent for
citations, we note that the Court generally
cites a section of a brief (which may be
heavily referenced in itself) rather than a
scientific source directly from within the
brief. Direct citations were infrequent
(seven in the opinion and five in the dis-
sent). Of note, when the Court does cite a
source directly, it is in each instance an
article from a refereed journal. Although
one would like to take encouragement
from the use of refereed as opposed to
nonrefereed sources, our sample is too
small to conclude that this seeming pref-
erence was other than chance. Our study
is further flawed by our failure to consider
citations in the legal literature, as it has

Schwartz and Boland

been noted that judges are more apt to cite
legal articles that review clinical/scien-
tific data than the clinical/scientific arti-
cles themselves. '

One of our most interesting yet dis-
couraging findings regards the court’s
failure to rely on those few sources that
were most commonly cited in multiple
briefs. Of the total of 293 unique cita-
tions, 18 were cited in three or more
briefs. We hypothesized that, because
there was a consensus of sorts between
briefs that these were important articles,
they would be more likely to be refer-
enced by the court. Remarkably, of these
18 most frequently cited references, none
appeared in the opinion of the majority
and only one was cited in the opinion of
the dissent.

Our citation analysis failed to distin-
guish substantially between the briefs of
the APA and the APoA. Both relied to a
remarkably equivalent degree on original
research reports and refereed publica-
tions. We must turn to a qualitative analy-
sis if we are to proceed with our under-
standing of the influence of empirical
argument on the court’s decision-making.

It is clear from our qualitative analysis
that both the majority and dissenting
opinion in Washington v. Harper® refer to
arguments contained in the briefs. It re-
mains impossible to determine if the data
presented in the briefs actually played a
role in the formulation of opinions or
were merely used to justify them. How-
ever, as our analysis shows, at a number
of points the analyses of the majority and
of the dissent closely parallel the argu-
ments presented in the briefs of the psy-
chiatric and psychological associations.

144 Bull Am Acad Psychiatry Law, Vol. 23, No. 1, 1995



Influencing the Courts

At those points in which either opinion
directly refers to a portion of a brief in
making its argument, it implies endorse-
ment of the references cited within that
portion of the brief. There is some evi-
dence that the court may read at least
some of the sources cited in the briefs.
This is illustrated by the way in which the
majority opinion reflects the contents of
the article by Schwartz et al.” rather than
any statement about the article contained
in a brief.

However one may feel about the appro-
priateness of the majority’s conclusions in
this case, it is perhaps most notable that a
sizeable minority came to virtually oppo-
site conclusions, accepting a diametri-
cally opposed reading of the empirical
evidence. These diametrically opposed
readings reflected the differing positions
of two credible professional organiza-
tions. It is not unreasonable to suppose
that, when presented with two seemingly
credible but opposite views of the behav-
ioral science data, members of the court
will select those arguments most in line
with their predispositions. This is in keep-
ing with the argument that courts use em-
pirical data to justify their decisions
rather than to formulate them.!? In fact
the arguments presented in any decision
may reflect other agendas held by the
Court, which are never addressed directly
in the briefs, the decision, or the dissent;
for instance, an overarching reluctance to
substitute judicial decisions for psychi-
atric ones, which occurs as an underlying
theme in Supreme Court decisions over
time.'”

Still another confounding factor is the
way in which the Court may be influ-

enced in the present case by material pre-
sented in amicus briefs in earlier cases. In
this regard, Stone has observed that it is
important to view the Court over time. He
writes, “. . . I have worked very hard on
one brief, but none of the ideas seemingly
had any influence on the court. However,
in subsequent decisions by the court I
found language from the earlier Amicus
Brief. Apparently some Justices will on
occasion read something in a brief which
catches their fancy and they apply it in
subsequent cases” (A. Stone, personal
communication, May 30, 1991).

We conclude as we started: ascertain-
ing the influence on the Supreme Court of
behavioral science data presented in ami-
cus briefs is a complicated and uncertain
enterprise. It is well established that the
use of such briefs has grown dramatically
over the last generation. Whatever skepti-
cism one may hold about their actual im-
pact, it is demonstrably clear, as the deci-
sion and dissent in Washington v. Harper
illustrate, that the Court incorporates ar-
guments from these briefs into it’s own,
cites references from the briefs and, on
occasion, paraphrases these references.
Although the briefs submitted by the APA
and the APoA purported to summarize the
scientific data regarding the risks and
benefits of antipsychotic medication, they
came to differing conclusions in accord
with the underlying perspectives and in-
terests of each organization.

Amicus briefs are filed in an unequivo-
cally adversarial process. The implication
of objectivity that generally attaches to
empirical investigation and would be ex-
pected to apply to reviews of scientific
data is challenged by the context in which
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these reviews are prepared. This should
give at least some pause to professional
organizations confronting the ethical chal-
lenge of distinguishing between scientific
review and advocacy.'! !¢

As we have noted, empirical data may
help the Court come to a decision or, al-
ternatively, may be used to support a de-
cision already made. In either case, the
Court certainly uses these data. This cre-
ates an obligation for behavioral scientists
to generate the kind of research necessary
to provide the data on the many critical is-
sues that sit at the interface of psychiatry
and the law and to marshall the data with
objectivity in their presentations to the
courts.
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