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Despite considerable consensus on what is known and unknown about delayed
traumatic recall in adults, this topic remains one of the most polarized issues
within both forensic psychiatry and society as a whole. Competing priorities of
values contribute to this polarization. So do often subtie confusions of categories:
experiential with substantive realities; clinical with legal priorities and criteria;
distinctions between explicit and implicit with declarative and procedural memory;
conditioned avoidance with declarative knowledge; and prediction of traumatic
sequelae from known traumatic events with postdiction of possible traumatic
events from symptoms that may imply prior traumatization. Memories are ren-
dered more vulnerable to falsification through social influence and intrinsic sug-
gestibility—and probably more so when suggestive input bypasses conscious
scrutiny. Legal, clinical, and forensic guidelines are proposed to sort out these
complexities, balance conflicting professional duties and priorities, balance pro-
tection of children with defending legitimate social structures such as the family,
and better use our growing knowledge about the vicissitudes of human memory.

Preventing child abuse and helping
trauma victims reclaim optimum mental
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health are top social priorities. Many cli-
nicians view conditions such as dissocia-
tive, posttraumatic, and borderline per-
sonality disorders as the sequelae of child
abuse. Recall of alleged prior traumatic
events may occur at times in psychother-
apy many years or decades later, after
prolonged periods of reported non-recall.
For this reason, nearly half of the states
now permit tolling the statute of limita-
tions to begin not at the time of an ac-
tionable incident, but at its first recall.
This has led to a spate of litigation seek-
ing criminal prosecution and/or civil
compensation for these remote events.
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Some courts have accepted patients’ re-
ports of prior non-recall and the pattern of
current symptoms as evidence for the al-
leged incident’s truth.

Coupled with the decay of tangible ev-
idence over extended time, this precedent
puts the defense of innocent defendants at
a disadvantage. Some are concerned
about this threat to the presumption of
innocence and to the institution of the
family. There are significant data indicat-
ing that distorted or wholly false memo-
ries can arise through suggestion and so-
cial influence, which may occur in
therapeutic settings. Another spate of lit-
igation now targets psychotherapists for
undue influence, slander, malpractice, or
implantation of false memories. The fac-
tual data needed to resolve the questions
at issue are often lacking or vulnerable to
misinterpretation.

Many professional organizations, in-
cluding the American Psychiatric and
Medical Associations (APA, AMA), have
published position statements on the sub-
ject of delayed traumatic recall.* With
varying emphasis, all acknowledge the
uncertainties of current data, the potential
for both accurate and false recall, the
need to take patients’ self-reports seri-
ously, and the need for corroborating data
when questions of legal fact are at issue.

The authors herein offer a synthesis
designed to differentiate more clearly the
paradigms that guide clinical practice, fo-
rensic work, scientific truth, and legal
justice. Each paradigm has differing sub-
strates, goals, assumptions, methodology,
and criteria.

The forensic psychiatric evaluator’s
charge differs fundamentally from the cli-
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nician’s. Each must keep many different
paradigms clearly in mind and carefully
clarify how these paradigms mutually in-
tersect. Experiential reality differs from
substantive reality in several key particu-
lars.> These realities are easily con-
fused, leading to untoward and some-
times tragic outcomes. On the one hand,
viewing experiential realities as substan-
tive can lead to inappropriate attribution
of memory veracity. On the other, to
judge psychological reality by substantive
standards can deny the level at which
most of life is lived and psychotherapy
necessarily operates.

Presumptions also differ in different
settings, and which presumption best fits
which setting is often confused. Clini-
cians grant the highest priority to estab-
lishing a therapeutic alliance, judicious
patient advocacy, and a desirable thera-
peutic outcome. In law, these priorities
are superceded by factual truth, due pro-
cess safeguards for all parties, and justice.
In clinical work, it is common practice to
accept as true whatever content material
the patient presents unless proven other-
wise (“affirmation”). Hence, a “therapeu-
tic presumption” usually favors a patient
over significant others. In law, by con-
trast, the presumption of innocence favors
the defendant unless proven otherwise,
with a far more rigorous standard upheld
in criminal than in civil litigation.

When a patient becomes an accuser,
these paradigms openly clash. Competing
sociopolitical priorities then come into
play: on the one hand, the priorities are to
minimize child abuse, respect patients,
and provide effective treatment; and on
the other, to defend the integrity of fam-

46 Bull Am Acad Psychiatry Law, Vol. 24, No. 1, 1996



Delayed Traumatic Recall

ilies. respect other interested parties, and
support the integrity of justice for those
accused of wrongdoing. The authors af-
firm the importance of all of these prior-
ities and emphasize the need to find a
balance when they conflict.

The law uses scientific data to resolve
conflicts, and forensic psychiatrists are
often the fact finders charged with clari-
fying these complexities for the court.
There is now a growing consensus on
four basic facts: (1) child abuse occurs
widely and is widely believed to have
pathogenic effects; (2) some memories of
abusive incidents are true. some false, and
others are distorted or in-between; (3)
false memories are more likely to occur in
settings of strong social influence and in
patients with a high susceptibility to hyp-
nosis or dissociation; and (4) all factors
are profoundly affected by the psychoso-
cial context (e.g., concurrent child cus-
tody battles, parents’ status, and the pre-
vailing social climate).®®

Most controversy occurs regarding
these factors’ relative significance. Spe-
cific questions include: (1) the nature of
memory; (2) the nature of temporary for-
getting; (3) the veracity of traumatic re-
call, and whether patterns of symptom-
atology can be used adequately to infer a
specific prior trauma; (4) to what degree
narrative content is shaped by trauma,
subsequent events, and prolonged periods
of non-recall (e.g., dissociative amnesia);
and (5) to what extent persons’ narrative
histories can be revised through sugges-
tive communication and social influence,
both in and outside of psychotherapy.

The Nature of Memory

Different types of memory occur.” As
most commonly used, memory denotes
declarative memory: of factual content.
This type of memory encompasses most
language-mediated concepts and its for-
mation and consolidation requires an in-
tact limbic hippocampus. Content is sub-
ject to ongoing revision through subse-
quent experience; this is a “construction-
al” model,'® contrasted with the more
intuitive idea that memory is like a
video recorder that records factual events
verbatim.

Procedural memory. for slowly ac-
quired skills like bicycle riding, develops
through prolonged operational feedback,
largely outside of awareness, and is
widely distributed throughout the cerebral
cortex.

Conditioned avoidance, such as flinch-
ing from a stimulus that had been paired
with an electric shock, is partly mediated
by the amygdala via two routes: a fast
thalamic pathway for learned survival re-
sponses, and a slow cortical one for
adapting to the environmental milieu.'
To a degree that is disputed, it may be
indelibly imprinted. If so, “recovery”
from its effects does not represent extinc-
tion but learned suppression, probably by
the frontal cortex.'""'> Conditioned
avoidance is sometimes referred to as
emotional memory'' or body memory.'?
These must not be confused with factual
content, which remains declarative.!' Ce-
rebral pathways for the two systems re-
main discrete; although they can recipro-
cally influence one another,'' they also
can be manipulated independently.'”
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These types of memory are easily and
often confused. Their interactions are not
well understood. All types of memory are
important to mental health and psychopa-
thology. At the same time, only declara-
tive memory for factual content is rele-
vant to questions of truth or falsity.

Temporary Forgetting and
Reported Amnesia for Child
Abuse

Memory for personal events (episodic
memory) is complicated by the question
of temporary forgetting. All humans ex-
perience temporarily forgetting a name,
fact, or minor personal decision, despite
great conscious effort to remember, only
to have the content “pop into mind” at a
later time. We may or may not know that
there i1s an item available, but not retriev-
able at that moment. Such lapses can be
motivated or seemingly random. When
they are prolonged enough to cause con-
cern, we use the word dissociation. When
they extend for years, especially when a
plausible motivator is present, some use
the term repression. Its content is “uncon-
scious,” and actions that seem to just hap-
pen are “involuntary.”

Psychogenic amnesia is similar. These
words denote profound experiential real-
ities that have been observed in many eras
and cultures. At the same time, rigorous
scientific scrutiny fails to define any sub-
stantively  distinct mechanisms.'® '
There is also no clear boundary between
what is conscious and unconscious or vol-
untary and involuntary.'® “Conscious”
and “voluntary” are determined by hidden
processes, and conversely, experienced
“involuntariness” is often a result of ac-
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tive strategic planning.'* All of these con-
cepts are thus subjective.

Relevant questions for the delayed re-
call debate are: what is the state of tem-
porarily forgotten memories?; are they
less or more susceptible to ongoing re-
construction and suggestive influence?;
how are they affected by the trauma re-
sponse? In attempting to answer these
questions, experiential and substantive re-
alities are often confused.

Implicit Memory Implicit memory is
defined as what is not immediately acces-
sible to conscious retrieval by voluntary
effort—a subjective criterion.'” It is often
confused with nondeclarative memory
(i.e., procedural memory and/or condi-
tioned avoidance). The APA statement,
for example, cites separate cerebral path-
ways for explicit and implicit memory'
that are accurate only for declarative and
procedural types of memory.’ This error
is often used to imply that repressed ma-
terial (implicit by definition) is non-
declarative, thus somehow exempted
from the rules of ongoing reconstruction
that apply to all declarative memory, and
thus, more accurate. Data in eyewitness
research, however, suggest that memory
becomes even more vulnerable to sugges-
tive modification when the contaminating
information is not subject to conscious
scrutiny (i.e., when it is implicit).'® In
summary, it is unlikely that a temporarily
forgotten name has been moved to an-
other brain system. No tangible data yet
support the belief that a temporarily for-
gotten memory is nondeclarative or ex-
empt from suggestive influence.

Incidence of Child Abuse and Subse-

quent Amnesia Incidence of child

48 Bull Am Acad Psychiatry Law, Vol. 24, No. 1, 1996



Delayed Traumatic Recall

abuse and amnesic effects remain highly
controversial. For sexual abuse, reported
incidence figures range from 3 to 31 per-
cent in boys and 6 to 62 percent in girls."”
The wide range is probably due to varia-
tions in how sexual abuse is defined and
reported. Subsequent amnesia is even less
clear. Clinical studies, based on retro-
spective report, identify distinct patterns
of recall and nonrecall.?’ The first meth-
odologically sound prospective study was
published in 1994. After 17 years had
elapsed from a documented episode of
child abuse, 38 percent of subjects did not
remember the incident.?' Many did recall
other abusive incidents. The accuracy of
the content of delayed recall was not ad-
dressed:*' nor were there sufficient data
to require the existence of any substantive
“mechanism” beyond extended inatten-
tion or simple forgetting.”> How tempo-
rary forgetting occurs remains unex-
plained.

Veracity of Traumatic Recall

True, false. and distorted memories of
traumatic events have each been demon-
strated through anecdotal case reports,
confirmed by factual evidence. Prospec-
tive studies of victims of known traumata
show that patterns of posttraumatic avoid-
ance and reenactment often become rigid-
ified** and closely linked to the nature of
the trauma.** War veterans, for example,
may avoid loud noises and fireworks at
the very same time that they are drawn
toward recreational and defensive use of
firearms. Central features of declarative
content are often recalled accurately; pe-
ripheral details are easily distorted.?” *°

Despite strong claims otherwise,”’

there is no hard evidence that it is valid to
work backward, assuming the truth of a
recovered memory from either its form or
the accompanying pattern of symptom-
atology. Most retrospective studies that
report independent corroboration do not
adequately test for external validity. and
satisfactory validation is often limited to
only a few anecdotal reports.”® “Recov-
ered memory therapy” can also elicit im-
plausible events like alien abduction,
memories of past lives, and large-scale
social conspiracies;*”?" and the current
patterns of symptomatology are likely to
be consistent with these alleged but im-
plausible events. In addition, there can be
many causal paths to the same clinical
outcome.”' Thus, while patterns of symp-
tomatic behavior may provide useful
leads for further investigation, they can-
not be used reliably as evidence for the
truth of what is being recalled. Also sup-
porting this conclusion is the nonspecific
nature of the psychiatric sequelae of child
sexual abuse: pathogenic consequences
may occur, but do not fall into any one
pathognomonic pattern.’>** At present,
we can not reliably differentiate between
traumatic memories that are true, false, or
distorted without corroboration through
tangible external evidence.

Shaping Influences

Content of declarative memory both
influences and is influenced by how it is
interpreted within its social milieu. Hyp-
notic transactions provide a well-studied
research paradigm. When used to access
memories, modest increases in accurate
information are likely to be masked by
poorly understood distorting processes.
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At present, we cannot distinguish true
from false components, and the newly
modified content is often experienced
with such conviction that it becomes con-
vincing to third parties and resistant to
cross-examination. For these reasons,
posthypnotic testimony is excluded from
evidence by many courts and repudiated
by the AMA Council on Scientific Af-
fairs.* Other truth-seeking devices, such
as interviews conducted using Amytal®>
and polygraphy,”® have similar pitfalls
and are subject to similar admissibility
restrictions for the very same reasons.
Psychological trauma and its sequelae
are associated with hypnosis in poorly
understood ways (e.g., increased suscep-
tibility to hypnosis and dissociation fol-
lowing traumatic events®’; spontaneous

hypnosis in posttraumatic disordered pa-

tients>®: and the seeking of cult-like affil-
iations, possibly as a means of obtaining
“relief from neurotic distress”*"). More
recent studies have controlled for the rel-
ative distorting effect of subjects’ sug-
gestibility, social influence, and hypnosis
per se. “Suggestibility” encompasses sep-
arate capacities’”*' to be influenced by
hypnosis,** misinformation,** and inter-
rogation.*?

False memories are more likely to arise
from social influence, either inside or out-
side of hypnosis or psychotherapy; intrin-
sic suggestibility (especially interroga-
tive) and dissociative potential**; and less
so, simply from being hypnotized.*> *°
Schacter*’ argues that this most likely
occurs when a subject confuses whether a
memory trace was originally laid by the
alleged event, by internal imagery, and/or
by another event(s). If so, a false memory
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can be viewed as an error of what John-
son*® et al. term “‘source monitoring.”

Suggestion in Psychotherapy

Like other meaningful relationships,
psychotherapy contains suggestive ele-
ments, whether or not formal hypnotic
inductions are employed.*® Mutual shap-
ing occurs in all parties, making it excep-
tionally difficult to assess the degree and
source(s) of biasing social influence. Sev-
eral published surveys show that clini-
cians are likely to accept uncritically the
content material presented by their pa-
tients, selectively attend to what rein-
forces their own preferred models, and
resist corrective data or alternate frames
of reference.’” In addition, given a stan-
dardized scenario of an abuse allegation,
forensic child abuse experts also gave
strikingly divergent opinions and recom-
mendations.’  Many psychotherapies
yield therapeutic effects independent of
the accuracy of their rationales, probably
via nonspecific interpersonal factors.”
Gravitz also notes how easily hypnotic
reconstruction can be used deliberately to
facilitate therapy by putting traumatic
events in a more positive context, but
advises great caution when factual truth is
at issue.>® Similar caution is warranted
regarding the factual truth value of the
products of guided imagery work.>

In summary, the very same process by
which hypnotic-like psychotherapy tech-
niques can heal—that is, using interper-
sonal influence to alter experiential real-
ities—can confound legal justice when
these alterations include the content of
declarative recall.
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Legal Recommendations

We recommend that the law acknowl-
edge more clearly the profound distinc-
tions between the clinical/experiential
and legal/factual domains. Respecting the
former, we affirm the value and necessity
of clinical psychotherapy. We therefore
do not support social actions that would
unacceptably constrain legitimate psy-
chotherapy with legitimate treatment
goals. At the same time, we caution
against inappropriate application of expe-
riential reality to matters of historical
truth and justice.

There are many problems to be consid-
ered when legislation tolling the statute of
limitations permits litigation for long for-
gotten abusive events: the frailty of mem-
ory, lack of available evidence when
many years have passed, and the many
serious consequences that may result. In
states that do have this provision, other
legal safeguards may help. Admissibility
of expert testimony can be determined
through hearings on whether the proposed
evidence meets Frye™ or Daubert’® cri-
teria and/or can be modulated through
specific jury instruction on its hazards.

Specifically, it is unacceptable to per-
mit using the current clinical diagnosis or
reported symptomatology as evidence for
alleged past events.

Clinical Recommendations

We concur with the APA recommen-
dations for clinical practice: therapist
neutrality, comprehensive multidimen-
sional evaluation, and avoiding pre-judg-
ment." Clinicians must be aware of their
own beliefs and values and of how these

may impact those of patients and others.
We also agree that systemic polarization
should not obviate patients’ needs for ac-
ceptance, for being taken seriously, and
for a measured degree of advocacy. Suf-
ficient data show that these are often es-
sential to therapeutic recovery.

No data, however, yet support the ad-
ditional claims sometimes made by mem-
ory recovery therapists that the therapeu-
tic alliance depends on uncritical
affirmation of patients’ narratives as his-
torical truth, successful confrontation of
former perpetrators, or litigation. We
strongly advise that therapists not indoc-
trinate patients into accepting such be-
liefs, because of the inherent risks: the
propensity to evoke false memories, to
destroy interpersonal ties that may be es-
sential to healing (even in abusive fami-
lies), or to reinforce a regressive and re-
traumatizing frame of reference
antithetical to a successful result. We af-
firm the doctrine of primum non nocere,
and that this doctrine extends also to pa-
tients” significant others and society at
large. To respect this principle and the
data, benevolent skepticism is more clin-
ically appropriate at this level.”’

Suggestive therapies are probably indi-
cated for some patients. If/when so, they
should be employed selectively, cau-
tiously, and with fully informed consent
concerning potential clinical and forensic
hazards and alternative treatments. Ther-
apists should avoid fostering patient de-
pendency and instead stimulate indepen-
dent problem solving and personal
responsibility. Guidelines for therapeutic
memory recovery have been proposed by
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the American Society of Clinical Hypno-
sis (ASCH).®

Like the ASCH, we advise that patients
be cautioned about the clinical and foren-
sic risks of seeking retribution against
alleged perpetrators and recommend that
therapists not support such actions. We
further recommend that hypnotic or expe-
riential techniques weigh heavily against
subsequent litigation for previously un-
known events that they might elicit. This
applies equally to drug-assisted (e.g.,
Amytal) interviews. Patients should be
fully informed that such treatment modal-
ities are likely to obviate successful re-
sults in subsequent litigation.

Forensic Recommendations

Several precautions can mitigate the
risk of injustice that is always present in
delayed recall litigation. The forensic
evaluator should be a separate profes-
sional from the treating clinician, thus
better able to give an unbiased assessment
of the litigant, the therapist, the therapeu-
tic relationship, other interested parties,
and other relevant factors.”® The evalua-
tor must be aware of his/her own biases.
preconceptions, and attitudes toward this
subject, and should not proceed unless or
until he/she can maintain an acceptable
degree of neutrality.

Information from third parties is cru-
cial. This can include journals, diaries,
current/past treatment records, hospital-
izations, employment and military
records, and litigation history. Collateral
interviews with siblings, servants, old ac-
guaintances, and family often yield useful
information. Medical, school, therapy, or
police records from the time of the al-
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leged abuse may help to corroborate or
discorroborate the allegations.

The forensic psychiatrist should care-
fully assess the litigant’s current psychi-
atric status, looking for evidence of dis-
orders (psychotic, posttraumatic, disso-
ciative, affective. and anxiety). as well as
for evidence of histrionic, borderline, and
antisocial personality traits. Nonspecific
syndromes such as “sexual abuse syn-
drome” are unacceptable. There should
also be an adequate index of suspicion for
malingering or factitious disorder.”” Con-
sistency between present and prior ac-
counts and between alleged symptoms
and current functioning should be care-
fully assessed, and whenever possible,
both clinical interviews and standardized
scales should be used. Evaluation of hyp-
notic and interrogative suggestibility, as
well as dissociative potential, also should
be done through standardized scales.

Forensic psychiatrists should look for
possible contaminating influences within
treatment itself (i.e., what is known about
the relevant clinicians’ biases, belief sys-
tems, ideological commitments, and
known patterns of clinical outcome). This
includes the methodologies employed.
with special attention to suggestive tech-
niques such as hypnosis, amobarbital-
assisted interviews, guided imagery, body
work, experiential techniques, groups
with high potential for mutual shaping
(e.g., incest survivors, dissociators), and
the use of suggestive self-help manu-
als‘60—63

Other sources of social influence
should also be identified within the
greater social network. Evaluators should
weigh each party’s motives and relative
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priorities (e.g., for treatment, compensa-
tion, retribution, or sociopolitical agen-
das) and estimate to what extent and in
what directions suggestive influence may
be occurring.

The evaluator should also identify the
time course of the memories at issue.
What was the age of the presumed victim
at the time of the alleged oftense and its
Jater recall? If memories were always
present, did they change over time, incor-
porating ever more details, or were they
relatively stable? If they first emerged
during psychotherapy, were they affirmed
as an explanation for the presenting
symptoms, disbelieved, or treated with
receptive neutrality? Whenever it is pos-
sible to document how a witness’s recol-
lections evolved over time, the resulting
assessment is likely to be more accurate
than one based solely on the form and
properties of the memories themselves.

Finally, independent corroboration
should be a mandatory condition for legal
recovery, subject to applicable standards
of evidence. Testimony by other inter-
ested parties such as the family is limited
by mutual shaping in a manner similar to
what occurs in hypnosis (e.g., perpetua-
tion of group ideals, family myths, and
scapegoating). The more that third parties
have been isolated from recent affiliative
or antagonistic interactions, the greater
the credibility that can be granted to their
testimony. At present, the only way to
respect fully the presumption of inno-
cence is to require more tangible evi-
dence, such as medical records and re-
ports by school authorities, police, and
social service agencies filed at or near the
time of the alleged offense.

Conclusion

In summary, memory is essential to
human experience, life planning, and the
regulation of human affairs. At the same
time, it is never fully reliable. We know
this from our own personal experiences of
how easily and often the same event is
remembered and interpreted differently
by healthy individuals with the same data.
With all that has been discovered about
the nature of memory, these basic facts
and uncertainties remain. Thus, caution is
advised whenever matters at issue carry
potential consequences that are as signif-
icant as those that accompany the ques-
tion of adult delayed recall. No less is at
stake than proper recourse and effective
treatment for victims, appropriate respect
for families, and the integrity of justice.
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