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Many of our states continue to make broadly worded inquiries on bar application 
forms as to the mental health of the applicants. Constitutional attacks on the 
propriety of such inquiries have been unsuccessful. Since the passage of the 
Americans with Disabilities Act of 1990, however, the courts have ruled against the 
legality of nonspecific inquiries into issues that are not relevant to the applicant's 
competence to practice law. The current status of litigation in this area is dis- 
cussed and recommendations are made for dealing with this issue. 

Prior to August of 1995, Question 24(b) 
of the North Carolina Board of Law Ex- 
aminers' "Applicant's Questionnaire and 
Affidavit" asked the following of each 
applicant: "Have you ever received REG- 
ULAR treatment for amnesia, or any 
form of insanity, emotional disturbance, 
nervous or mental disorder?"' A recent 
applicant's "yes" answer to this question 
triggered a series of events that represents 
much of the controversy surrounding the 
propriety of such a question on bar appli- 
cation forms. 

The applicant filled out the question- 
naire as directed by the Board and an- 
swered question 24(b) in the affirmative.* 
As a result. the Board withheld the appli- 
cant's bar examination results and im- 
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posed the following additional require- 
ments upon him before it would consider 
his admission to the North Carolina Bar: 
the applicant would have to (1) undergo a 
comprehensive psychiatric evaluation. 
and (2) appear before a panel of the Board 
of Law Examiners to determine his men- 
tal and emotional fitness to practice law. 

The applicant received and paid for a 
psychiatric evaluation in which his men- 
tal health practitioner stated that he was 
fit for the practice of law. Even so, the 
Board forced the applicant to appear at a 
hearing. At the hearing, the Board also 
found that the applicant was fit for the 
practice of law.3 Pending the outcome of 
the Board's summer of 1995 review of 
the suitability of the mental health in- 
quiry, the applicant was considering su- 
ing the Board for discriminating against 
him on the basis of his status as a prior 
recipient of mental health treatment.4 
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The series of events affecting this one 
applicant demonstrates the range of diffi- 
culties that bar applicants around the 
country are having with similar mental 
health inquiries. The proposed litigation 
in North Carolina reflects a growing re- 
sentment toward the perceived intrusive- 
ness of such far-reaching questions, a re- 
sentment that has resulted in several 
challenges of these inquiries in other ju- 
risdictions, particularly after Congress 
passed the Americans with Disabilities 
Act of 1990 (the Act or ADA).' 

In this article the author examines the 
equitable arguments on both sides of the 
issue to demonstrate the nature of the 
controversy and provide a framework for 
the review and analysis of the law, which 
follows: discusses constitutional chal- 
lenges of the mental health inquiries that 
predated the ADA and proved largely un- 
successful: introduces the Act, regula- 
tions pursuant to the Act, and the Act's 
relevance to mental health inquiries; and 
reviews and analyzes post-ADA chal- 
lenges of broad-based mental health ques- 
tions and the legal effect of the subse- 
quent tailoring of such questions in some 
jurisdictions. Finally, the author summa- 
rizes the current state of the law and sta- 
tus of the issue and also proposes alter- 
native solutions to the problem. 

Equitable Arguments on Both 
Sides of the Issue 

Criticisms of the Mental Health In- 
quiries The most fundamental objection 
to broad mental health inquiries is that 
such questions invade the applicants' 
right to privacy and discriminate against 
them on the basis of their status as past 

recipients of mental health counseling 
without adequately meeting the goal of 
the questions, which is to protect the pub- 
lic and safeguard the system of justice 
through a character and fitness review of 
each applicant. The problem, critics con- 
tend, is that no evidence exists to prove 
"that fitness to practice is directly related 
to absence o f .  . . mental illnessw6 and that 
"even trained clinicians cannot accurately 
predict psychological incapacities based 
on past treatment in most individual cas- 
e ~ , " ~  much less untrained members of law 
examiner boards. Rather, "[blecause the 
most accurate predictor of conduct is past 
behavior, the board should ask an appli- 
cant about history of impairment-what- 
ever the cause-portending inability to 
perform competently as a lawyer."* 

Professor Daniel H. Pollitt of the Uni- 
versity of North Carolina School of Law 
(Chapel Hill, NC) previously attempted 
to have the broad mental health inquiry 
on the old North Carolina Bar Applica- 
tion removed or altered not only because 
the question was "not properly tailored to 
serve the purposes the Board intends . . . , 
[but also because it] result[ed] in an un- 
necessary invasion of Bar applicant's pri- 
~ a c y . " ~  Professor Pollitt objected to the 
overreaching nature of the question 
which, in addition to being an inaccurate 
indicator of an "unfit" applicant, served 
to "deny the individual the security of 
patientldoctor c~nf ident ia l i t~ ," '~  deter- 
ring law students from seeking counsel- 
ing for fear of disclosure and stigmatiza- 
tion. While answers to mental health 
inquiries and any subsequent investiga- 
tions remain confidential within a bar ex- 
amining board, most such boards are 
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made up of practicing attorneys with 
whom an applicant knows it is likely that 
he or she will have some professional 
interaction in the future, thereby increas- 
ing the deterrent effect of the question. 

To assist him in his endeavor, Profes- 
sor Pollitt enlisted Drs. Myron B. Liptzin 
and Robert N. Golden, psychiatrists at the 
University of North Carolina School of 
Medicine, to provide affidavits in support 
of his position. Dr. Liptzin acknowledged 
the lack of documentation that "psychiat- 
ric treatment is predictive of subsequent 
problems in the practice of law"" and 
recognized that a broad mental health in- 
quiry is an invasion of privacy that pre- 
vents students from seeking help and stig- 
matizes those who do.I2 Furthermore, Dr. 
Liptzin stated that "seriously troubled stu- 
dents who eschew psychiatric care to 
avoid imagined disqualification may be 
more at risk, perhaps potentially more 
damaging or unethical in their practice of 
law, than if they had sought help as stu- 
d e n t ~ . " ' ~  Such a conclusion casts further 
doubt on the inquiry's capacity to meet its 
stated purpose of protecting the public. 

Dr. Golden stated that requiring an ap- 
plicant to release treatment records 
"could result in the disclosure of personal 
information, such as sexual dysfunction 
or an isolated incident of emotional dis- 
tress, which have no bearing on an appli- 
cant's ability to carry out the responsibil- 
ities of an attorney."I4 Dr. Golden 
equated seeking regular treatment for per- 
sonal growth and mental health with 
seeking regular physical examinations for 
one's physical health and stated that de- 
cisions to seek counseling are often asso- 
ciated with insight, maturity, and 

strength.15 Instead of recognizing this, 
"the [then] current Bar application repre- 
sents the lingering fear, ignorance, and 
prejudice that still surrounds psychiatry 
and psychotherapy."16 Finally, Dr. 
Golden recognized that mental conditions 
do exist that could impair an applicant's 
ability to practice law but that a broad 
inquiry is an ineffective method of iden- 
tifying individuals with such condi- 
tions. l 7  

Arguments in Favor of Broad Mental 
Health Inquiries Proponents of broad 
mental health inquiries counter that "bar 
examiners must safeguard the public from 
unfit bar applicants, whatever the cause 
of unfitness may be"I8 and that "the bar 
application 'is the most effective investi- 
gative tool available to examiners [for] 
discovering preliminary information 
about an individual's past which may re- 
flect adversely upon the applicant's char- 
acter and fitness to practice law. 3 , 7 1 9  

Therefore, "[blecause mental illness in a 
practicing attorney can lead to extremely 
adverse consequences for the unsuspect- 
ing public, many bar examining authori- 
ties have routinely screened applicants for 
such problem [sic],"20 and proponents 
contend that bar examiners should have 
wide discretion in how they inquire into 
the mental and emotional stability of bar 
applicants. 

Furthermore, proponents of the inquir- 
ies argue that there is no practical alter- 
native to asking broad questions that 
might elicit some responses that are not 
relevant to a determination of fitness.21 
Rephrasing the questions to "requir[e] re- 
sponses only with respect to 'serious' dis- 
abilities or 'conditions which you believe 
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may affect your ability to discharge your 
duties to your clients and the court,' 
would effectively permit the applicant to 
determine his or her own fitness,"22 a 
relinquishment of responsibility, these 
critics argue, that states should be unwill- 
ing to make. Thus, those in favor of broad 
mental health questions believe that the 
harm of any intrusion into an individual's 
right to privacy caused by the inquiry is 
outweighed by the state's interests in pro- 
tecting the public and in ensuring that 
only those applicants fit for the practice 
of, law are admitted to the bar. 

It is clear that advocates on both sides 
of the mental health inquiry issue have 
compelling arguments in their favor. 
What remains to be seen is what the law 
and the courts have to say about the issue. 
As will become evident from the follow- 
ing review, the Americans with Disabili- 
ties Act of 1990, and not the federal or 
state constitutions, has provided appli- 
cants with a statutory basis for success- 
fully challenging broadly worded inquir- 
ies about past mental health treatment and 
should provide the impetus for nation- 
wide tailoring of such inquiries to focus 
only on specific behavior and specific, 
serious disorders. 

Pre-ADA Constitutional 
Challenges of Broad Mental 

Health Inquiries 
Applicants that have attempted to chal- 

lenge the constitutionality of inquiries 
into past mental health treatment have 
generally relied on the constitutional right 
of privacy from government intrusion. 
Applicants have argued that the questions 
were overbroad and "that much of the 

information they would require to be dis- 
closed was unlikely to be material to 
present fitness to practice law."23 How- 
ever, most courts considering such con- 
stitutional challenges have permitted the 
inquiries, even if some of the information 
which is required to be disclosed may not 
be material to the purpose of the inquiry. 
The courts merely require that the inquir- 
ies may lead to relevant information and 
that the safeguards against disclosure are 
adequate.24 

In Florida Board of Bar Examiners Re: 
~ p p l i c a n t ~ ~  ("Florida Board"), plaintiff 
applicant challenged the constitutionality 
of the Board of Bar Examiners' refusal to 
process his application for admission to 
the Florida Bar until he answered a 
broadly worded mental health question 
and executed an authorization and release 
form regarding the records and substance 
of his mental health treatment.26 Plaintiff 
claimed that the Board's action violated 
both his state and federal constitutional 
right to privacy. The Florida Supreme 
Court instead found no merit to plaintiff's 
contentions and approved the decision of 
the Board "requiring applicant to com- 
plete all portions of the questionnaire . . . 
and to execute an unaltered authorization 
and release form before the Board will 
process his application for admission to 
the Florida ~ a r . " ~ ~  

The Court determined that the Board's 
action met the highest standard of the 
compelling state interest test for deter- 
mining the constitutionality of state gov- 
ernment action, which required the "state 
to show an important societal need and 
the use of the least intrusive means to 
achieve that goal."28 The Court recog- 
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nized that the state has a compelling in- 
terest in regulating the legal profession29 
and held that "the inquiry into an appli- 
cant's past history of regular treatment for 
emotional disturbance or nervous or men- 
tal disorder . . . furthers the legitimate 
state interest since mental fitness and 
emotional stability are essential to the 
ability to practice law in a manner not 
injurious to the The Court also 
decided that the Board employed the least 
intrusive means to achieve its compelling 
state interest because the "means em- 
ployed by the Board cannot be narrowed 
without impinging on the Board's effec- 
tiveness in carrying out its important re- 
sp~nsibilities."~ ' 

The Court also determined that the 
Board's action did not violate plaintiff's 
federal constitutional right of privacy, not 
by applying the appropriate standard of 
review of a balancing test comparing the 
individual's interest with the govern- 
ment's interest, but rather because the 
Board had already met the more stringent 
compelling interest standard of review.32 
Finally, the Court rejected plaintiff's re- 
liance on the psychotherapist-patient 
privilege because plaintiff had placed his 
emotional and mental fitness at issue 
when he applied to the Bar and because 
there is no privilege when plaintiff's emo- 
tional or mental condition is an element 
of his claim.33 

Similarly, the District of Columbia 
Court of Appeals, in In re ~ u l r o ~ , ~ ~  re- 
jected an American Civil Liberties 
Union-assisted constitutional challenge 
of general inquiries into a bar applicant's 
past substance abuse and/or mental health 
treatment, as well as a question about 

institutional admission for mental health 
treatment.35 The Court rejected the chal- 
lenge on substantially the same basis as 
the Florida Board court.36 

These two cases are representative of 
the judicial response to constitutional 
challenges of broad mental health inquir- 
ies on bar application forms. The Florida 
Board case has been extensively cited as 
justification for permitting investigations 
into mental fitness as necessary for the 
protection of a compelling state interest.37 
There is little judicial support for finding 
that such questions violate one's consti- 
tutional right to privacy.38 

Thus, challenges of mental health in- 
quiries based on a constitutional right of 
privacy have generally been rejected as 
insufficient to overcome the compelling 
government interest in protecting the pub- 
lic. It was not until the passage and im- 
plementation of the Americans with Dis- 
abilities Act that courts began to 
recognize that bar applicants had a viable 
basis for challenging the legality of such 
inquiries. 

Americans with Disabilities Act 
of 1990 

The Americans with Disabilities Act 
was enacted on July 26, 1990 to provide 
"comprehensive civil rights protections to 
covered individuals in the areas of em- 
ployment, state and local government ser- 
vices, public accomodations and telecom- 
munication~."'~ Title I1 of the Act 
prohibits discrimination against disabled 
persons by public entities, which include 
state and local governments, such as state 
bar licensing boards.40 Title I1 provides 
that "no qualified individual with a dis- 
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ability shall, by reason of such disability, 
be excluded from participation in or be 
denied the benefits of the services, pro- 
grams, or activities of a public entity, or 
be subjected to discrimination by any 
such entity."41 The Act defines "disabili- 
ty'' as "(A) a physical or mental impair- 
ment that substantially limits one or more 
of the major life activities of such indi- 
vidual; (B) a record of such impairment; 
or (C) being regarded as having such an 
impairment."42 The courts have routinely 
held that applicants to professional licens- 
ing boards who have a history of mental 
health treatment are persons with disabil- 
ities under the Act who meet the "essen- 
tial eligibility requirements" of practicing 
the p ro fe~s ion .~~  

In the ADA, Congress explicitly autho- 
rized the Attorney General to promulgate 
regulations implementing Title 1 1 . ~ ~  The 
regulations help to define what is consid- 
ered "discrimination" against "qualified 
individuals with disabilities": 

A public entity may not . . . utilize criteria or 
methods of administration . . . [tlhat have the 
effect of subjecting qualified individuals with 
disabilities to discrimination on the basis of 
disability . . . .45 

A public entity may not administer a licens- 
ing or certification program in a manner that 
subjects qualified individuals with disabilities 
to discrimination on the basis of dis- 
ability . . . .46 

A public entity shall not impose or apply 
eligibility criteria that screen out or tend to 
screen out an individual with a disability . . . 
from fully and equally enjoying any service, 
program, or activity, unless such criteria can be 
shown to be necessary for the provision of the 
service, program or activity being ~ f f e r e d . ~ '  

When read together, "these regulations 
prohibit the imposition of extra burdens 

on qualified individuals with disabilities 
when those burdens are unne~essary."~~ 

The litigation resulting from ADA- 
based challenges of broadly worded men- 
tal health inquiries has focused on 
whether the inquiries and subsequent in- 
vestigations place additional burdens only 
upon the disabled and whether such bur- 
dens are necessary to protect the public 
from potentially unfit attorneys. As the 
following review of cases will show, it is 
not that the bar licensing boards are in- 
quiring into an applicant's mental health 
that is troubling to the courts; rather, it is 
that the inquiries are not sufficiently re- 
lated to behavior that can affect the prac- 
tice of law that the courts find as violative 
of the ADA. 

Post-ADA Litigation and 
Modification Regarding Broad 

Mental Health Inquiries 
Judicial Recognition of Broad Mental 

Health Inquiries as Violative of the ADA 
In the fall of 199 1, soon after the imple- 
mentation of the ADA, the Mental Health 
Law Project, a Washington, DC-based 
public interest group challenged the Dis- 
trict of Columbia bar application's broad 
mental health and substance abuse ques- 
tions as violating the new A C ~ . ~ ~  In Feb- 
ruary 1992, the District of Columbia 
Court of Appeals responded to the chal- 
lenge with an internal directive to the 
Committee on Admissions to discontinue 
the question regarding treatment for a 
mental condition and limiting the sub- 
stance abuse and institutional admission 
questions to five-year period prior to the 
date of the answers.50 In reviewing this 
decision. one commentator stated that the 
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"court's modification of the mental fit- 
ness and substance abuse inquiries is con- 
sistent with the thrust of the ADA to 
avoid burdening those with histories of 
disabilities except to the extent that expe- 
rience has shown necessary to avoid se- 
rious fitness risks."51 

One of the first and most often cited 
cases regarding mental health inquiries 
and the Americans with Disabilities Act 
did not involve bar licensing boards at all. 
In Medical Society of New Jersey v. Ja- 
c o b ~ , ~ ~  the plaintiff association, repre- 
senting over 9,000 practicing physicians 
in New Jersey, sought to enjoin the de- 
fendant Board of Medical Examiners 
from compelling licensees and applicants 
to answer certain questions or from deny- 
ing an initial or renewal application based 
on answers to the challenged questions.53 
Although the district court denied the 
plaintiff's request for a preliminary in- 
junction because the plaintiff did not 
carry its burden of showing immediate 
and irreparable harm,54 the court did con- 
clude that the challenged questions and 
subsequent investigations were likely to 
be a violation of the  ADA.^^ 

The court stated that "the essential 
problem with the present questions is that 
they substitute an impermissible inquiry 
into the status of disabled applicants for 
the proper, indeed necessary, inquiry into 
the applicants' b e h a ~ i o r . " ~ ~  The court 
was careful to point out that "it is not 
actually the questions themselves that are 
discriminatory . . . [but] [rlather, it is the 
extra investigations of qualified appli- 
cants who answer 'yes' to one of the 
challenged questions that constitutes in- 
vidious discrimination under the Title I1 

 regulation^."^^ Finally, the court recog- 
nized the important function of the Board 
in protecting the public, but concluded 
that the Board may not carry out its duties 
by subjecting only those applicants with 
disabilities to further scrutiny based only 
on the status of the applicants.58 The 
court recommended instead that the 
Board "formulate a set of effective ques- 
tions that screen out applicants based only 
on their behavior and capabilities."59 

In In re Applications of Underwood 
and   la no,^^ the issue of the legality un- 
der the Act of broad mental health inquir- 
ies was litigated in the context of a bar 
examination application. Plaintiffs Un- 
derwood and Plano refused to answer two 
such questions on the Maine application, 
and also refused to sign a standard autho- 
rization and release of their medical 
records, and sued the Board of Bar Ex- 
aminers, which had declined to admit ei- 
ther applicant to the bar, for violating the 
ADA?' 

The Supreme Judicial Court of Maine 
determined that the Board's requirement 
that applicants answer the question and 
sign the medical authorization "violates 
the ADA because it discriminates on the 
basis of disability and imposes eligibility 
criteria that unnecessarily screen out in- 
dividuals with di~abi l i t ies ."~~ The court 
went on to state that, "although it is cer- 
tainly permissible for the Board of Bar 
Examiners to fashion other questions 
more directly related to behavior that can 
affect the practice of law without violat- 
ing the ADA, the questions and medical 
authorization objected to here are con- 
trary to the  ADA."^^ 

In Ellen S. v. The Florida Board of Bar 
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~ x a r n i n e r s , ~ ~  the District Court for the 
Southern District of Florida considered a 
bar applicant's ADA-based challenge of 
the Board's mental health inquiries as 
well as the Board's subsequent motions to 
dismiss or for summary judgment. The 
plaintiff challenged the propriety of a 
question which asked "whether an appli- 
cant has ever sought treatment for a ner- 
vous, mental, or emotional condition, has 
ever been diagnosed as having such a 
condition, or has ever taken any psycho- 
tropic drugsm6' and which required a re- 
lease and investigation of the applicant's 
mental health records. In denying defen- 
dant's motions, the court held that, "as the 
Title I1 regulations make clear, [the chal- 
lenged] question . . . and the subsequent 
inquiries discriminate against Plaintiffs 
by subjecting them to additional burdens 
based on their disability."66 

Although the district court cited Medi- 
cal Society of New Jersey v. Jacobs for 
the proposition that "'the extra investiga- 
tion of qualified applicants' constituted 
'invidious discrimination under the Title 
I1  regulation^,"'^^ the court here found 
fault with the Jacobs court's conclusion 
that the questions themselves did not vi- 
olate the  ADA.^^ The Ellen S. court de- 
termined that the challenged question in 
the instant case was itself a violation of 
the Act "because an affirmative response 
. . . automatically triggers subsequent 
questions and possible subsequent inves- 
t i g a t i ~ n . " ~ ~  Finally, the court concluded 
that discrimination against disabled appli- 
cants as a result of additional burdens 
"can occur even if these applicants are 
subsequently granted licenses to practice 

The most recent and highly publicized 
case in this line of decisions is that of 
Clark v. Virginia Board of Bar Exanzin- 

On February 23, 1995. the District 
Court for the Eastern District of Virginia 
held that a mental health inquiry on the 
Virginia Board's "Character and Fitness 
Questionnaire" was framed too broadly 
and violated the plaintiff applicant's 
rights under the  ADA.^* The court there- 
fore enjoined the Board from requiring 
that future applicants answer the ques- 
tion. 

Plaintiff Julie Ann Clark, who suffered 
from depression at a time in her life prior 
to her application for the bar. declined to 
answer the mental health inquiries on the 
questionnaire on the grounds that they 
violated Title I1 of the ADA. At first the 
Board would not let Clark take the bar 
examination because she refused to an- 
swer the questions, but relented when 
Clark retained counsel and threatened the 
Board with an i n j ~ n c t i o n . ~ ~  Clark took 
and passed the bar exam, but the Board 
would not grant her a license to practice 
law because she had not provided the 
requested i n f ~ r m a t i o n . ~ ~  Clark sued and 
the district court determined that the im- 
position of the mental health inquiry vio- 
lated the ADA. The court recognized that 
"the licensure of attorneys implicates is- 
sues of public safety, [but that] the Board 
has failed to show that [the] [qluestion, as 
posed, is necessary to the Board's perfor- 
mance of its licensing f~nction"'~ as is 
required by the  regulation^.^^ 

In reaching this conclusion, the Clark 
court considered a variety of factors. 
First, the court noted that an applicant 
may not meet the essential eligibility re- 
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quirements for the receipt of a public 
entity's services if he or she poses "a 
direct threat to the health or safety of 
others"77 but that the Board "presented no 
evidence to suggest that all or most of the 
applicants answering [the] [qluestion af- 
firmatively threaten the health or safety of 
the 

Second, applying the test for a viola- 
tion of the ADA as set forth in the regu- 
lations, the court determined that the 
mental health inquiry subjected qualified 
individuals to discrimination on the basis 
of their disability and that the inquiry was 
not necessary to the Board's licensing 
function. Citing Ellen S., Jacobs, and Un- 
derwood as guidance, the court found that 
the additional burden of further inquiry 
and scrutiny beyond that required of other 
applicants discriminates against those 
with mental health d i~abi l i t i es .~~ 

With respect to the necessity of the 
inquiry, the Clark court recognized that 
the Board has both a statutory and com- 
mon law basis for setting licensing qual- 
ifications but that such authority is sub- 
ject to the requirements of the ADA." 
Again citing Ellen S., Jacobs, and Under- 
wood, the court declared that "the ADA 
restricts licensing boards' freedom to in- 
quire into mental health background"" 
and that the Board's need to determine an 
applicant's fitness is not sufficient to jus- 
tify the discriminatory inquiry as "neces- 
sary." 

Finally, the court concluded that the 
costs of administering the question, in- 
cluding the deterrent and stigmatic effect 
of the question on potential applicants, 
are not justified by the insignificant re- 
sults the question a c h i e v e ~ . ~ ~  The court 

recognized that the imposition of the in- 
quiry "both amplifies the stigmatization 
of disabled persons and, at the same time, 
deters the counseling and treatment from 
which such persons could benefit."83 

Regarding the practical ineffectiveness 
of the inquiry, the court stated that neither 
the Board nor its expert presented any 
evidence of a correlation between past 
mental health counseling and fitness to 
practice law.84 The court also noted that 
"the extremely small number of appli- 
cants answering [the mental health] 
[qluestion . . . affirmatively, compared 
with the comparatively large percentage 
of the population suffering from mental 
illnesses at any given time attests to the 
practical ineffectiveness [of the] [qlues- 
t i ~ n . " ~ ~  

Thus, this line of cases demonstrates 
the trend toward judicial recognition that 
broadly worded inquiries into an appli- 
cant's prior mental health treatment are 
discriminatory and unnecessary under the 
ADA. However, there are occasions when 
courts have determined that narrower 
mental health inquiries or inquiries con- 
ducted in a different manner may be per- 
missible under the Act. 

Permissible Mental Health Inquiries 
In Applicants v. Texas State Board of Law 
~ x a m i n e r s , ~ ~  three law students who 
wished to be admitted to the Texas Bar 
challenged the Board's mental health in- 
quiries as violative of the ADA. The Dis- 
trict Court for the Western District of 
Texas decided on October 10, 1994 that 
"the Board's narrowly focused inquiries 
and investigation into the mental fitness 
of applicants to the Texas Bar who have 
been diagnosed or treated for bipolar dis- 
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order, schizophrenia, paranoia, or any 
other psychotic disorder do not violate the 
 ADA."^^ 

The court stated that these enumerated 
disorders are serious mental illnesses that 
may affect an applicant's fitness to prac- 
tice law and "inquiry into past diagnosis 
and treatment of [such] illnesses is nec- 
essary to provide the Board with the best 
information available with which to as- 
sess the functional capacity of the indi- 
v i d ~ a l . " ~ ~  The court acknowledged the 
"awesome responsibility with which the 
Board is chargedmg9 in protecting the pub- 
lic and the integrity of the bar and con- 
cluded that the Board's narrow questions 
and individualized, case-by-case investi- 
gations "are necessary to ensure the in- 
tegrity of the Board's licensing proce- 
dure, as well as to provide a practical 
means of striking an appropriate balance 
between important societal goals."90 Be- 
cause the questions address only those 
"serious mental illnesses that experts 
have indicated are likely to affect present 
fitness to practice lawv9' and because the 
investigation does not result in an imme- 
diate denial of a license to practice law, 
the court decided that this mental health 
inquiry does not violate the  ADA.^^ 

In McCready v. Illinois Board of Ad- 
missions to the ~ a r , ~ ~  an applicant to the 
bar of the State of Illinois alleged that the 
Board violated the ADA in asking dis- 
ability-related questions in connection 
with his application. Here, the applicant 
was denied admission to the bar after he 
interviewed with a special panel of the 
Board and went through a voluntary psy- 
chiatric evaluation and a formal hearing 
to determine his fitness.94 The District 
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Court for the Northern District of Illinois 
dismissed the applicant's federal claims, 
holding that "there is no basis for setting 
aside the decision of the Committee on 
Character and Fitness . . . [because] [tlhe 
ADA does not prohibit reasonable inquiry 
concerning the mental disabilities or ad- 
dictions of applicants for admission to the 
bar."95 

The court distinguished the decisions 
in Ellen S., Jacobs, and Underwood in 
that the mental health inquiries in the 
instant case were asked of the applicant's 
references and not on the bar application 
itself.96 A mental health question asked of 
an applicant's references is not violative 
of the ADA because "it is noncoercive 
and imposes no additional burden on the 
applicant [, and because it] necessarily 
focuses on his behavior, not his status."97 
The court decided that such questions 
were not designed to form a diagnosis but 
rather "to develop a comprehensive pic- 
ture of each individual, to compile a 
record of significant life events upon 
which informed judgments as to character 
and fitness can be based."9g The court 
concluded that Title I1 of the ADA places 
none of these sorts of facts off limits and 
that a licensing board would be derelict in 
its duty if it did not conduct this kind of 
an investigation.99 

Therefore, while it is clear that the 
ADA provides a basis for challenging and 
limiting broad-based mental health in- 
quiries, the Act does not proscribe such 
inquiries entirely, so long as they are suf- 
ficiently related to behavior affecting an 
applicant's fitness for the practice of law 
or they impose no additional burdens on 
the applicant on the basis of his or her 
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disability. The purpose of the following 
section of this article is to identify the 
current state of the law in the wake of the 
preceding cases and to propose alterna- 
tive solutions to the issue. 

The Current and Future State of 
the Law Regarding Mental Health 

Inquiries 
Current State of the Law All 50 

states and the District of Columbia have 
character and fitness qualifications that 
applicants to the bar are required to dem- 
onstrate as a condition of admission. The 
jurisdictions differ greatly in how they 
approach the issue of mental health. In 
addition to the situation in Virginia in 
which a district court enjoined the Board 
of Law Examiners from requiring future 
applicants to answer a broadly worded 
mental health inquiry,loO the various ap- 
proaches of the bar examiners in other 
jurisdictions can be categorized as fol- 
lows: 

Two (2) states, Arizona and Massachusetts 
ask no mental health questions[.] 
Five (5) states have recently stricken their 
mental health questions. These include: Ha- 
waii, Illinois, New Mexico, Pennsylvania and 
Utah. 
Ten (10) states and the District of Columbia 
ask only about hospitalization or institution- 
alization for mental impairment or illness. 
The states include: California, Georgia, Iowa, 
Kansas, Louisiana, Montana, New Hamp- 
shire, New Jersey, South Dakota, and Ver- 
mont. 
Thirty-two (32) states ask broad questions 
concerning treatment or counseling for men- 
tal and emotional disorder or illness. These 
thirty-two states are further divided into 
[three] groups: one (1) state, Arkansas limits 
inquiry to continuous treatment for mental or 
emotional disorder; thirteen (13) states limit 
their question to specific diagnoses or ask 

applicants if they have any mental disorder 
which they believe will affect their ability to 
practice law. This group includes: Alabama, 
Alaska, Connecticut, Delaware, Florida, 
Idaho, Maine, Maryland, Minnesota, New 
York, Rhode Island, Texas, and Washington; 
and eighteen (18) states . . . ask broad mental 
health questions like [the question challenged 
in Virginia in Clark v. Virginia Board of Bar 
Examir~ers supra]. These include: Colorado, 
Indiana, Kentucky, Michigan, Mississippi, 
Missouri, Nebraska, Nevada, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, 
South Carolina, Tennessee, West Virginia, 
Wisconsin and  omin in^."" 

In the wake of the passage and imple- 
mentation of the ADA, several states and 
the District of Columbia have altered 
their mental health questions due to actual 
or potential litigation under the Act.''' In 
addition, several leading national legal 
and medical organizations have come out 
in favor of limiting mental health ques- 
tions to more narrow inquiries that focus 
only on behavior and chronic mental con- 
ditions which affect the ability to practice 
law. 

The House of Delegates of the Ameri- 
can Bar Association adopted a recom- 
mendation in August of 1994 that recog- 
nized the responsibility of bar examiners 
to: 

admit only qualified applicants worthy of the 
public trust [, but, in doing so, should] . . . tailor 
questions concerning mental health and treat- 
ment narrowly in order to elicit information 
about current fitness to practice law, and take 
steps to ensure that their processes do not dis- 
courage those who would benefit from seeking 
professional assistance with personal problems 
and issues of mental health from doing so.Io3 

Similarly, the National Conference of 
Bar Examiners took steps in February 
1995 to alter its standard mental health 
questions so as to limit their scope and 
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more narrowly focus on behavior that 
may affect fitness to practice law.'04 The 
new questions are not yet available, but 
the standard questions they will replace 
provided the basis for the broadly worded 
mental health questions used (and now 
successfully challenged) in many 
states. lo5 

The American Psychiatric Association 
approved guidelines on disclosure and 
confidentiality in December 1992, which 
refer to medical residents but are equally 
applicable to other professions. The 
guidelines provide: "Prior psychiatric 
treatment is, per se, not relevant to the 
question of current impairment . . . . Only 
information about current impairing dis- 
order affecting the capacity to function as 
a physician, and which is relevant to 
present practice, should be disclosed on 
application forms."lo6 

Finally, the Justice Department submit- 
ted amicus curiae briefs in support of the 
applicants' positions in Jacobs, Ellen S.. 
and Clark and continues to "vigorously 
pursu[e] changes in state licensing appli- 
cations, arguing the mental health ques- 
tions are discriminatory."lo7 While none 
of the actions of these organizations are 
binding on the states, they represent the 
great impact that the ADA is having on 
the status of broad mental health inquir- 
ies. 

Future State of the Law It is clear 
that bar examiners who continue to re- 
quire broad inquiries on bar applications 
into an applicant's past mental health 
treatment and counseling will have a dif- 
ficult time withstanding an ADA-based 
challenge of the questions. The obvious 
trend in the law and within organizations 

that influence the law is that such inquir- 
ies discriminate against the disabled and 
are not necessary to meet bar examiners' 
need to protect the public from unfit at- 
torneys. The states that still ask broad 
mental health questions would do well to 
modify their inquiries to conform with the 
ADA now and save the costs of litigation 
later. What remains unclear, however, is 
to what extent mental health inquiries 
must be narrowed in order to comply with 
the Act. 

The District of Columbia and the State 
of Texas represent two different attempts 
at answering this question. The District of 
Columbia eliminated a broad question 
about past treatment and tailored its re- 
maining question as follows: "During the 
past five years have you voluntarily en- 
tered or been involuntarily admitted to an 
institution for treatment of a mental, emo- 
tional, or nervous disorder or condi- 
t i ~ n ? " ' ~ '  This question focuses on an ap- 
plicant's recent institutionalization for 
impairments and, because of the signifi- 
cance of the level of impairment necessi- 
tating such institutionalization. may meet 
a high enough threshold of an applicant's 
potential unfitness to practice law to 
avoid a claim of discrimination. 

The District Court for the Western Dis- 
trict of Texas is skeptical of behavior- 
based approaches'09 and has instead up- 
held the revised Texas mental health 
inquiry not only as permissible under the 
ADA but also as "necessary to ensure that 
Texas' lawyers are capable, morally and 
mentally, to provide these important ser- 
v i c e ~ . " " ~  The Texas question asks: 
"Within the last ten (10) years, have you 
been diagnosed with or have you been 
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treated for bi-polar disorder, schizophre- 
nia, paranoia, or any other psychotic dis- 
order?""' The court concluded that this 
question did not violate the ADA because 
it narrowly addressed only those disor- 
ders relevant to the practice of law.'I2 

However. the Texas approach is not 
without its critics. The United States, ap- 
pearing before the Clark court as amicus 
curiae, argued that the Texas State Board 
decision was wrong "to the extent that it 
allowed even limited inquiry into 'severe' 
mental disabilities."'13 The United States 
argued "that the diagnoses listed are un- 
necessary classifications that violate title 
I1 of the  ADA.""^ Since there has been 
no judicial resolution of this challenge of 
the Texas decision, the issue remains sub- 
ject to debate. 

Proposed Solution Perhaps a better 
approach than either of these alternatives 
is to follow and expand upon the lead of 
those state bar examining boards that only 
ask of their applicants whether they have 
any recent or current mental disorder 
which they believe will affect their ability 
to practice law. For example, the Con- 
necticut board asks: "Since you became a 
law student, have you ever had an emo- 
tional disturbance. mental i1lnc:ss or phys- 
ical illness which has impairell your abil- 
ity to practice law or to fuxt ion as a 
student of law?"' l 5  

If an applicant answers such a question 
affirmatively, then and only then should a 
bar licensing board conduct a further in- 
vestigation. The board should assess all 
sources providing information about an 
applicant's conduct and, in consultation 
with an objective mental health profes- 
~ i o n a l . " ~  determine whether such con- 

duct suggests a mental disorder suffi- 
ciently relevant to the applicant's fitness 
to practice law to warrant further inquiry. 

If the board so determines. an applicant 
may then be compelled to undergo a men- 
tal health examination to assist the board 
in its important function of ultimately de- 
ciding whether to permit the applicant to 
practice law. Throughout this process, the 
applicant should have equal access to all 
records and reports and should be able to 
present any information on his or her own 
behalf. 

Such a process focuses only on recent 
and current behavior and is certain not to 
discriminate against an applicant on the 
basis of his or her status as mentally dis- 
abled or as a previous recipient of mental 
health treatment in that a further investi- 
gation is not triggered unless the appli- 
cant's conduct indicates an inability to 
practice law. Furthermore. this recom- 
mended process conforms with a wide 
variety of expert proposals'17 and seems 
most likely to both accomodate the re- 
quirements of the ADA and still provide 
bar examiners with a workable method 
for carrying out their duty to protect the 
public. 

In sum, it would appear that the dis- 
gruntled North Carolina Applicant dis- 
cussed earlier'I8 would have had a 
ground swell of judicial support if he had 
decided to pursue an ADA-based chal- 
lenge of the state's former broadly 
worded mental health i11quiry.I'~ States 
retaining broad mental health inquiries 
would be wise to amend the inquiries 
before the states have to face such litiga- 
tion. In light of the foregoing analysis. the 
interests of the state bars and of all future 
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bar applicants would seem to be best 
served if each state were to adopt a ques- 
tion focusing only on recent or current 
behavior relevant to one's fitness to prac- 
tice law and permit further investigation 
only if a disinterested mental health pro- 
fessional determines that the applicant's 
behavior indicates a potential lack of such 
fitness. 
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tion of the "diagnosis and treatment and the prog- 
nosis." Id. at 433 

73~d.  at 433. See Karel R: Victory in Virginia 
ADA Case Strikes Against Discrimination. 30 
Psychiatric News 5 (March 3, 1995) for a good 
summary of the case. 

7 4 ~ l a r k ,  880 F Supp at 433 
75~d.  at 446. In April 1995, the Virginia Board 

appealed the district court's decision to the Court 
of Appeals for the Fourth Circuit, but the Court of 
Appeals granted Ms. Clark's motion to dismiss the 
a eal. No. 95-1782 (4th Cir June 6, 1995) 
'48 CFR sec 35.1 Xl(b)(8) forbids a public entity 

from imposing eligibility criteria that screen out 
any individual with a disability unless such criteria 
can be shown to be necessary. See supra notes 
45-48 and accompanying text. 

77Clark, 880 F Supp at 841 (quoting 28 CFR part 
35, app A at 446). The court suggested that the 
burden of proving a "direct threat" is a difficult 
one, requiring an individualized assessment of the 
risk, "the probability that potential injury will ac- 
tually occur[,] and whether reasonable modifica- 
tion of policies, practices and procedures will mit- 
igate the risk." Clark, 880 F Supp at 842 (quoting 
28 CFR part 35, app A at 446) 

7 8 ~ l a r k ,  880 F Supp at 442 
79~d. 
'Old. at 443 

''Id. at 444 
X2~d.  at 444-6 
X3~d.  at 445. The court cited two law professors, 

Paul M. Marcus and Philip P. Frickey, as well as 
the plaintiff's expert, Dr. Howard V. Zonana, and 
the defendant's expert, Dr. Charles B. Mutter, as 
substantiating the deterrent effect of the question. 
Id. at 445-446. The experts contend that, for fear 
of disclosure of diagnosis and treatment informa- 
tion, an applicant may avoid treatment altogether 
or inhibit treatment by withholding information 
from his or her therapist. Id. at 437-438. Also, 
because the Board is made up of practicing attor- 
neys, these experts argue that "applicants may be 
reluctant to disclose mental or emotional problems 
to a group who, at some level, comprise the ap- 
plicants' peers and colleagues." Id. at 438, n. 13. 
Finally, they contend that the placement of the 
question between others regarding drug or alcohol 
addiction and hospitalization for mental illness, 
may stigmatize the applicant by suggesting "that 
those answering affirmatively are somehow defi- 
cient or inferior applicants." Id. at 445 

x4~d.  at 445. The court cited plaintiff's expert, Dr. 
Howard V. Zonana, a psychiatrist at the Yale 
University School of Medicine, whose testimony 
indicated that evidence of past treatment, unlike 
evidence of past behavior, is "unrelated to appli- 
cants' present ability to practice law and has little 
or no predictive value." Id. at 435. Dr. Zonana also 
testified to the effect that: "[Tlhere is little evi- 
dence to support the ability of bar examiners, or 
even mental health professionals, to predict inap- 
propriate or irresponsible behavior based on a 
person's history of mental health treatment . . . . 
[Instead,] evidence of past behavior, as elicited by 
the Board's other 'characterological' questions, 
provides the best indicator of an applicant's 
present ability to function and work." Id. 

'9d. at 445. The court noted that about 20 per- 
cent of the population suffers from some form of 
mental or emotional disorder at any given time but 
that the Board, despite reviewing over 2,000 ap- 
plications per year, received only 47 "yes" an- 
swers to its mental health questions in the five 
years preceding the litigation. Id. at 437. The court 
concluded that "the great discrepancy between the 
Board's hit rate and the reported percentage of 
persons suffering from mental impairment indi- 
cates that [the] [qluestion is ineffective in identi- 
fying applicants suffering from mental illness." Id. 
at 437. Furthermore, despite receiving 47 affirma- 
tive answers, the Board has never denied a license 
on the basis of prior mental health counseling, 
further proving that the inquiry "has failed to serve 
its purpose of preventing the licensure of appli- 
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cants lacking the fitness to practice law." Id. at 
437, n. 12 

8 6 ~ o .  A 93 CA 740 SS, slip op. (WD Tex Oct 10, 
1994) 
87~d.  at 1-2. The questions at issue, which the 

Board substantially revised since 1992 in attempt- 
ing to comply with the ADA, asked: "11. a) 
Within the last ten years, have you been diagnosed 
with or have you been treated for bi-polar disorder, 
schizophrenia, paranoia, or any other psychotic 
disorder? [;] b) Have you, since attaining the age 
of eighteen or within the last ten years, whichever 
period is shorter, been admitted to a hospital or 
other facility for the treatment of bi-polar disorder, 
schizophrenia, paranoia, or any other psychotic 
disorder?'Id. at 5-6, n. 5. A "yes" answer to 
either question required the applicant to describe 
the course of treatment, describe his or her present 
condition, and authorize a release of relevant men- 
tal health records. Id. 

88~d.  at 8 
891d. at 21 
"Id. at 24. The court identified the important 

societal goals as "integrat[ing] those defined as 
mentally disabled into society while ensuring that 
individuals licensed to practice law in Texas are 
capable of practicing law in a competent and eth- 
ical manner." Id. 

rd. 
"Id. The court did point out however that broad- 

based inquiries such as those held prohibited by 
the ADA by courts in other jurisdictions (and such 
as the question used in Texas before implementa- 
tion of the Act) are in fact violative of the ADA 
because they "intrude[] into an applicant's mental 
health history without focusing on only those men- 
tal illnesses that pose a potential threat to the 
applicant's present fitness to practice law." Id. at 
20 

9 3 ~ o .  94 C 3582. 1995 W L  29609 (ND 111. Jan. 
24, 1995) 

94~d.  at * i 
95~d .  at *7 
961d. at *5-6 
97~d.  at *6. The Board only required the applicant 

to undergo a panel interview, psychiatric evalua- 
tion, and formal hearing after the applicant's ref- 
erences disclosed behavior of the applicant suffi- 
ciently questionable to trigger such further 
investigation. A similar process would ensue if an 
applicant's references disclosed information about 
an applicant's credit history, criminal background, 
etc., regardless of disability. 

1d. 
991d. 

100 See supra notes 71-85 and accompanying text. 
 lark v. Virginia Board of Bar Examiners, 880 

F Supp 430, 438-440 (ED Va 1995) (citations 
omitted). Footnotes 15 through 19 of the Clark 
opinion provide the verbatim wording of the rel- 
evant mental health inquiry for each jurisdiction. 
Id. Note that since the time of the Clark decision, 
when this data was compiled, the North Carolina 
Board of Bar Examiners changed its questions. 
See infr-a note 119 and accompanying text. 
'''Id. at 441. The states include: Connecticut, 
Florida, Maine, Minnesota, New York, North 
Carolina, Pennsylvania, Rhode Island and Texas. 
See supra notes 49-51 and accompanying text 
with respect to the District of Columbia's modifi- 
cation of the inquiry; infra note 119 and accom- 

anying text for North Carolina's changes. 
Pu3Proposal 110, American Bar Association House 
of Delegates (August 9, 1994) 
'04Clark, 880 F Supp at 441 
'051d. The questions eliminated by the NCBE 
asked: "Have you ever been treated or counseled 
for any mental, emotional or nervous disorder or 
condition?'Id. "Have you ever voluntarily entered 
or been involuntarily admitted to an institution for 
treatment of a mental, emotional or nervous dis- 
order or condition?'Id. 
' 06~are l ,  supra note 73, at 17. The American 
Medical Association has similarly urged that 
"questions about mental health be narrowly fo- 
cused to cover only existing conditions." Miller B: 
Va. Woman Sues to Bar Mental Health Inquiry. 
Washington Post. January 15, 1995, at A10 
' 0 7 ~ i l l e r ,  supra note 106, at A10 
' 0 8 ~ l a r k ,  880 F Supp at 438, n. 16. See supra notes 
49-5 1 and accompanying text. 
"'y~pplicants v. The Texas State Board of Law 
Examiners, No. A 93 CA 740 SS, slip op. at 21, n. 
15 (W.D.Tex. Oct 10, 1994) ("the Court has con- 
cerns about the practical application of a 'behav- 
ior' based method of ascertaining mental fitness 
and what difficulties the Board would encounter 
under the ADA in defining 'behavior' sufficient to 
tri ger a mental fitness i&estigationn). 
' l ed .  at 22 
"'See supra note 87 and accompanying text. 
' ''Id. 
' I3clark v. Virginia Board of Bar Examiners, 880 
F Supp 430, 444, n. 25 (ED Va 1995) 
I I 4 ~ d .  
'I5Id. at 439, n. 18 
'16~ohnson MT: Treatment Histories Covered by 
ADA? 26 APA Monitor 1 (1994), at 13. Molly 
Treadway Johnson of the Federal Judicial Center, 
writing in the "Judicial Notebook" section of the 
APA Monitor, recommended that psychologists 
"advis[e] state boards on how to identify appli- 
cants whose psychological impairments are likely 
to adversely affect their fitness to practice law, 
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without burdening those whose mental health his- 
tory or current status is irrelevant to their ability to 

ractice." 
b7Dr. Zonana stated that "evidence of past behav- 
ior, as elicited by the Board's [non-mental health- 
related] 'characterological' questions, provides the 
best indicator of an applicant's present ability to 
function and work" and only after such an inves- 
tigation suggests some mental disorder should a 
board initiate a second stage of mental health 
inquiries. Clark, 880 F Supp at 435. 

The American Psychiatric Association (APA) 
deems an appropriate question to be: "Since you 
became a medical student, have you ever had an 
emotional disturbance, mental illness, or depen- 
dency on alcohol or drugs, which has impaired 
your ability to practice medicine or to function as 
a student of medicine?'Karel, supra note 73, at 
17. The APA recommends that only a "yes" an- 
swer to this question should trigger further inquiry 
and that such inquiry should "be conducted as an 
assessment by a psychiatrist who has no treatment 
relationship with the individual when the issue 
concerns emotional or mental suitability or reli- 
ability." Id. Finally, the APA states that a "licens- 
ing board cannot require the treating psychiatrist 
to give information." Id. 

Furthermore, public interest lawyer Phyllis 
Coleman and her co-author, psychiatrist Ronald A. 
Shellow, as well as professor of psychiatry Dr. 
Robert Golden, propose questions that bar exam- 
iners should ask in lieu of broad-based mental 
health treatment questions that discriminate based 
on disability, questions that instead focus on spe- 
cific behavior indicating a potential lack of fitness 
to practice law. Golden, supra note 14, at 4; 
Coleman and Shellow, supra note 6, at 5. For 
example, Coleman and Shellow suggest asking the 
following: "1) Have you ever been expelled, sus- 
pended from, or had disciplinary action taken 
against you by any educational institution? If so, 
explain[;] 2) Has your grade point average ever 
varied by half a letter grade or more between two 
terms? If so, explain[;] 3) Have you ever been 
absent from school or a job for more than 30 
consecutive days? If so, explain[;] 4) Have you 
ever been fired from, asked to leave, or had dis- 
ciplinary action taken against you in any job? If so, 
explain[;] 5) Have you ever been evicted or asked 
to vacate a place in which you lived? If so, ex- 

plain[;] 6) Have you ever been arrested for DUI? If 
so, explain the circumstances, including the out- 
come[;] 7) Have you ever had any blackouts or 
periods of intoxication associated with alcohol or 
any other drug within the past six months? If so, 
explain." Coleman and Shellow, supra note 6, at 5. 
These suggested questions, as well as others fo- 
cusing more directly on mental health and institu- 
tional commitment, are representative of those 

roposed by experts in many fields. 
'''See supra notes 1-5 and accompanying text. 
' 1 9 ~ o r t h  Carolina eliminated the broadly worded 
Question 24(b) and replaced that inquiry with the 
following questions: "27. Have you ever been 
impaired as a result of any . . . psychiatric condi- 
tion, or have you ever been told that you were 
impaired as a result of any . . . psychiatric condi- 
tion?[;] 28. Have you ever been diagnosed with or 
have you ever been treated for bipolar disorder, 
schizophrenia, or any other psychosk or psychotic 
disorder, or organic brain syndrome?[;] 30. Have 
you ever been involuntarily committed to any in- 
patient or outpatient . . . mental health . . . facility 
for treatment or evaluation?[;] 31. Have you ever 
been admitted at the request of any person other 
than yourself to any inpatient or outpatient mental 
health . . . facility for treatment or evaluation?" 
Applicant's Questionnaire and Affidavit, Board of 
Law Examiners of the State of North Carolina, 
Rev. August 1995. "Yes" answers to any of these 
questions require the applicants to provide names 
of persons to whom the Board can address inquir- 
ies and to agree to direct relevant facilities to 
furnish requested information to the Board. Id. 

While these questions may have eliminated un- 
necessary inquiry into past treatment unrelated to 
an applicant's fitness to practice law, the questions 
do not go far enough. The US Department of 
Justice, authorized by the ADA to provide techni- 
cal assistance to aid with ADA compliance, stated, 
in response to a request from the disgruntled ap- 
plicant's attorney, that these revised questions on 
the North Carolina application "appear problem- 
atic because they fail to focus on current impair- 
ment of ability to practice law." Letter from Sheila 
M. Foran, Disability Rights Section Attorney, Re: 
Mental Health and Substance Abuse Inquiries on 
North Carolina Bar Application Form (September 
29, 1995), at 1 (emphasis in original). 
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