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This study is a test of the so-called subversion hypothesis, which posits that 
mentally disordered persons who commit minor offenses are prosecuted primarily 
for the purpose of imposing mental health treatment on them through evaluation 
and treatment for incompetency to stand trial. These persons, according to the 
subversion hypothesis, find themselves in the criminal process because they do 
not meet the stringent civil commitment standards, but do meet the less stringent 
criteria for a disorderly conduct prosecution. The findings, based on 893 disor- 
derly conduct prosecutions in a single jurisdiction over a two-year period, do not 
lend general support to the subversion hypothesis. 

The extent to which the criminal process 
and its incompetency provisions are used 
to detain and treat persons who are not 
within the reach of the involuntary civil 
commitment laws is the subject of much 
speculation. The subversion hypothesis- 
that the criminal process is frequently 
subverted to accomplish the ends of the 
civil commitment process because the 
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civil commitment standards are unrealis- 
tically stringent-implies three questions. 
Two of these questions are empirical: the 
question of description (including exis- 
tence and prevalence) and the question of 
causation. The other question is the pub- 
lic policy question. The public debate 
over the policy issue rages. largely with- 
out benefit of answers to the empirical 
questions. This study represents an effort 
to describe the relevant empirical evi- 
dence to determine whether the data re- 
veal a pattern of processing defendants 
that is consistent with the subversion hy- 
pothesis. The second empirical question. 
which concerns causation, is left for an- 
other time, although the public policy de- 
bate presumes the answer. 
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The prospect of mentally disordered 
persons in need of psychiatric treatment 
being embroiled in the criminal process 
has provoked much public comment. Le- 
gal scholars decry such a situation be- 
cause the criminal punishment is ideolog- 
ically inappropriate and possibly 
unj~st.'~"riminal justice practitioners 
object to such a situation because staff 
and facilities are inadequately equipped 
to deal constructively with such per- 
s o n ~ . ~ . ~  Mental health practitioners find 
such a situation deplorable because of the 
inhumane and unfair treatment accorded 
those who need specialized medical treat- 
ment instead of criminal puni~hment.~. '  
For the society as a whole, the demarca- 
tion between mad and bad. already un- 
clear because of the remarkably similar 
social and governmental responses to 
these two subpopulations, would be fur- 
ther confused by such a ~i tuat ion.~ . '  In 
short, if the empirical evidence indicated 
that some psychiatrically disturbed per- 
sons beyond the reach of the civil com- 
mitment laws could be treated only if they 
were first labeled as criminal, few 
thoughtful people would not question the 
wisdom and fairness of this subversion of 
the criminal process to accomplish the 
ends of the mental health process. 

The concern that underlies this public 
policy debate is pertinent to virtually all 
jurisdictions in the United States.lop" 
This report. however, is offered as a case 
study of Milwaukee County. Wisconsin, a 
single jurisdiction. Because the particu- 
lars of civil commitment and criminal 
statutes affect the operation of their re- 
spective systems and their interplay, gen- 
eralizations to jurisdictions with different 

laws, norms, and operating procedures 
are highly speculative. Therefore, the 
findings, discussion, and conclusions 
based on this study and reported herein 
are presented in terms specific to Wisconsin. 

Political Context 
For several years. mental health and 

criminal justice practitioners and lay ad- 
vocates* familiar with Wisconsin's men- 
tally ill population have expressed con- 
cern that the state's criminal process is 
too often subverted to accomplish ends 
usually reserved for the mental health 
system: the custody and treatment of 
mentally ill  persons. This subversion hy- 
pothesis fuels the persistent and regular 
attempts to change the relatively stringent 
civil commitment laws in the state.14 The 
link between the two is fairly simple to 
understand. Wisconsin's civil commit- 
ment laws are sufficiently stringent that 
psychiatrically disturbed persons can of- 
ten successfully resist involuntary com- 
mitment." Predictably. some portion of 
these psychiatrically disturbed but un- 
treated persons get into trouble. often 
criminal troub~e.'"~ l 7  Once the person has 
committed a crime, the state's police 
powers authorize arrest and prosecution 
of persons for whom it had not authorized 
involuntary civil commitment. Having 
been charged, the defendant may be eval- 
uated for incon~petency to stand trial. If 
found incompetent. the defendant may be 
given treatment. If not found incompe- 
tent, the defendant may be persuaded to 
submit to treatment anyway. Thus, 

*This group includes activist individuals and groups 
such as the local chapter of the Mental Health Associ- 
atio11 and the Alliance for the Mentally Ill. 
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through the criminal process, mental 
health treatment may be imposed on per- 
sons who otherwise, given the civil com- 
mitment laws, successfully resist treat- 
ment. 

Legal Context 
Criminal incompetency provisions in 

Wisconsin comport with the standards ar- 
ticulated in Dusky v. United ~ t r l t e s ' ~  and 
reiterated in Drope v. ~ i s s o u r i ' ?  '"No 
person who lacks substantial mental ca- 
pacity to understand the proceedings or 
assist in his or her own defense may be 
tried . . . for the commission of an offense 
so long as the incapacity endures."*" If 
the defendant's competency to stand trial 
is in doubt. the court appoints one or 
more expert examiners to evaluate the 
defendant and report to the court.*' This 
evaluation may be conducted in an inpa- 
tient setting and last for up to 15 days, 
after which a 15-day extension may be 
allowed by court order.*' Alternatively. 
the examination may be conducted on an 
outpatient basis.*"efendants granted 
pretrial release may not be compelled to 
undergo an inpatient examination, unless 
failure to cooperate with an outpatient 
examination necessitates custody.*' De- 
fendants undergoing either inpatient or 
outpatient evaluation may elect to accept 
or refuse medication. except where med- 
ication is necessary to prevent physical 
harm to the defendant or others.25 

Unless waived, a hearing is held to 
consider evidence in addition to the ex- 
perts' reports bearing on the question of 
competency to stand If the defen- 
dant does not contest a conclusion of in- 
competency, the court must find by a 

greater weight of the credible evidence 
that the defendant is incompetent to pro- 
~ e e d . * ~  If the defendant contests the mat- 
ter, the court must find incompetency by 
a higher standard, that of clear and con- 
vincing evidence." 

If the defendant is found competent to 
proceed. the process of criminal adjudi- 
cation resumes.*"f the defendant is de- 
termined to be incompetent to stand trial. 
he or she may be committed to the de- 
partment of health and social services for 
placement in an appropriate institution for 
a period not to exceed the duration of the 
maximum sentence authorized for the of- 
fense charged or for a period of time not 
to exceed 12 months, whichever is less.30 
In accord with this limitation, the maxi- 
mum hospitalization permitted for disor- 
derly conduct is 90 days3' Defendants 
who are judicially determined to be in- 
competent to stand trial may refuse med- 
ication only if they are competent to make 
such a decision and if they do not pose an 
immediate danger to themselves or others 
that could be averted by m e d i ~ a t i o n . ~ ~  If 
the court determines that the defendant is 
not likely to regain competency in the 90 
days allowed for disorderly conduct de- 
fendants, the court must discharge the 
defendant from the criminal commit- 
ment." If cause exists, the state may ini- 
tiate involuntary civil commitment pro- 
~ e e d i n ~ s . ~ ~  

Before the mid-1970s, Wisconsin had 
some of the most inclusive civil commit- 
ment laws in the country. The court could 
order a patient to be involuntarily com- 
mitted if the court was "satisfied that he is 
mentally ill or infirm or deficient and that 
he is a proper subject for custody and 
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treatment."35 A person could be detained 
for five days on an emergency basis if he 
or she was "violent or threaten[ed] vio- 
lence and . . . appearled] irresponsible 
and dangerous."'6 Under the former laws. 
a person could be detained for up to 105 
days without any hearing at all on the 
need for custody and treatment.37 

In 1972, the federal district court for 
the Eastern District of Wisconsin filed an 
opinion in Lessard v. schmidt3' that 
forced a dramatic overhaul of Wiscon- 
sin's civil commitment ~aws.~%eflect in~ 
the same kind of reasoning and distrust of 
benign motivations evident in the Su- 
preme Court's opinion in In  re ~ a u l t ~ '  
with respect to proceedings for juvenile 
delinquency commitments, the district 
court essentially required that the depri- 
vation of liberty involved in civil com- 
mitment be justified under the police 
powers doctrine of state action, the same 
doctrine that justifies criminal sanctions.? 
In addition, the court imposed many pro- 
cedural protections common to the crim- 
inal process, including (1) the right to 
timely and effective notice of charges and 
hearings; (2) the right to a probable cause 

 here is an irony here that cannot be denied. Essentially 
rejecting the doctrine of parerzs putrirte as sufficient to 
justify the forced deprivation of liberty, the court i n -  
posed a criterion, dangerousness, that would justify the 
invocation of police powers. Nonetheless, as it is played 
out, if the subversion hypothesis has any basis in fact, 
police powers in the criminal PI-ocess reach further than 
the combined police rmd the more benign parerl.7 prrtricte 
powers in the mental health system. One need only 
consider the nature of disorderly conduct amests to re- 
alize that in many instances the conduct exhibited by the 
arrestee is not threatening enough or dangerous enough 
to meet the dangerousness criterion as they are applied 
in the civil commitment process in this jurisdiction. If 
the police powers of the civil commitment process had 
as long an arm as the police power of the criminal 
process, there would be no concern about subversion 
hypothesis and no need for this research. 

hearing on the issue of continued deten- 
tion within a short period of time for 
emergency detainees; (3) the right to ap- 
pointed counsel for indigents: (4) explicit 
notice of the right to a jury trial; (5) the 
exclusion of hearsay evidence at the com- 
mitment hearing; and (6) the privilege 
against self-incrimination as applied to 
any interviews with a psychiatrist or ex- 
amining physician.' Wisconsin's new 
Mental Health Act. which took effect in 
1976, established one of the most adver- 
sarial civil commitment processes in the 
n a t i ~ n . ~ '  In addition to the procedural 
changes, the law now requires a person to 
be determined imminently dangerous to 
self or others in order for a court to au- 
thorize involuntary civil ~ o m m i t m e n t . ~ ~  

Previous Empirical Research 
There is no doubt that involuntary civil 

commitments in Wisconsin have declined 
since the laws were changed in the mid- 
1970s.~' There is no doubt that psychiat- 
ric patients are overrepresented in the 
criminal defendant population.44 There is 
also no doubt that in Milwaukee County, 
psychiatrically disturbed defendants often 
receive psychiatric medication, if medi- 
cally indicated, for the disorder. A jail 
psychiatrist is available to diagnose dis- 
orders and prescribe medication for a 
jailed defendant whether or not the defen- 
dant is evaluated for incompetency to 

 he Lessord decision also required that the party bring- 
ing the petition for civil commitment prove its case 
beyond a reasonable doubt. In a later case, Addington v. 
Texas, 441 U.S. 418 (1979). the Supreme Court held that 
civil co~nmitment proceedings did not require proof 
beyond a reasonable doubt. Accordingly, Wisconsin re- 
vised its laws and now requires clear and convincing 
proof. Wis Stat Ann. (i 5 1.20(13)(e) (West 1985 & supp  
1993). 
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stand trial.4s In fact, more often than not. 
detained mentally disordered defendants 
voluntarily accept medication while in 
custody awaiting adjudication or release, 
irrespective of an incompetency evalua- 
tion or its re~ults.~'"n addition, a mental 
health screening unit monitors defendants 
who are released prior to trial on the 
condition that they cooperate with an on- 
going treatment plan.47 Moreover, the 
state's funding arrangements may well 
discourage civil c o m m i t ~ n e n t . ~ ~  Together, 
these facts raise the distinct possibility 
that the current laws cause psychiatrically 
disturbed offenders to be shunted into the 
criminal justice system for psychiatric 
treatment. This possibility, however, is 
not an established fact. 

Four published research reports, based 
on three different empirical studies, have 
examined the use of criminal incompe- 
tency provisions in Wisconsin since the 
change in the civil commitment laws. The 
first study examined the statewide com- 
mitments for incompetency to stand trial 
at the state facilities designated to receive 
such prisoners. His study incorporated a 
before-and-after comparison in numbers 
of incompetency commitments. The find- 
ings showed a "marked increase in the 
number of people committed for exami- 
nation to determine competency and as 
incompetent to stand trial in the year fol- 

'lt should be noted that the medication is not necessarily 
provided as part of the incompetency evaluation or treat- 
ment. The fact is that the population evaluated for in- 
competency is a population that often has a history of 
psychiatric disorder and treatment. Once arrested and 
detained, such persons tend to avail then~selves of the 
services available through the psychiatric facility in the 
jail. So treatment frequently coincides with evaluation, 
but does not necessarily follow from it. 

lowing the change in civil commitment 
law."49 In addition, the data showed that: 

[fjrequently, the charges against individuals 
committed as incompetent to stand trial are 
dropped at the end of the commitment. A sur- 
vey taken by the author of all people [institu- 
tionally] committed as incompetent to stand 
trial . . . during July and August of 1977 re- 
vealed that . . . [tlhe criminal charges against all 
twenty-four defendants were dropped upon 
their return to court after the commitment pe- 
riod was over.'" 

Furthermore, a dramatic increase in the 
number of commitments for misde- 
meanor offenses was noted, for disorderly 
conduct offenses in particular.s1 

The second study was based on a sam- 
ple of 379 criminal defendants in Mil- 
waukee County between 1981 and 1983 
who had been identified in the process as 
having a history of mental disorder. The 
data showed that the criminal court used 
its authority in a small but discernible 
number of cases to impose treatment 
only, while withholding criminal punish- 
ment.52 Furthermore, there was an in- 
verse relationship between the number of 
a defendant's prior admissions to the lo- 
cal public mental health facility and the 
severity of criminal sanction imposed: 
those with more mental health contacts 
were more likely to have their cases dis- 
missed and less likely to be sanctioned by 
i n ~ a r c e r a t i o n . ~ ~  

The third study used a research design 
that was more robust than the ones used 
in either of the preceding studies. This 
study was based on a random sample of 
2,000 misdemeanor defendants in Mil- 
waukee County who were charged be- 
tween 1981 and 1985. The findings from 
this research project did not support the 
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conclusions drawn in the two previous 
s tudie~. '~  

These data provide little support for the notion 
that the criminal justice system has been sub- 
verted to operate as a substitute for civil com- 
mitment. . . . Of those evaluated for incompe- 
tency, only about half were found incompetent; 
and the vast majority of those initially evalu- 
ated as incompetent were later determined to 
have regained competency. The maximum pe- 
riod of time allowed for either the evaluation or 
treatment for incompetency was only rarely 
used. These findings indicate conservative 
rather than expansive use of treatment options 
available under the incompetency laws." 

However, disorderly conduct defendants 
presented one possible exception to this 
general conclusion. With respect to dis- 
orderly conduct defendants only, the data 
showed a pattern of issuing but later dis- 
missing the charges. 

Only with respect to the exceptionally low con- 
viction rates of disorderly conduct defendants 
who had a psychiatric record and had been 
subjected to some form of psychiatric evalua- 
tion or treatment by the criminal court is there 
even the slightest possibility that in the name of 
the criminal process, treatment options were 
used expansively while criminal sanctions were 
used  conservative^^.^^ 

These findings left open the question of 
whether, for these particular defendants at 
least, the subversion hypothesis was 
valid. 

This Study 
Working Hypotheses This article 

presents the result of a fourth and more 
recent study. It was designed to examine 
disorderly conduct defendants specifi- 
cally in light of the previous findings. 
Two questions are examined in this re- 
port: (1)  whether the conduct of defen- 
dants who are charged with disorderly 
conduct and evaluated and/or treated for 

incompetency to stand trial is less serious 
than the conduct of other disorderly con- 
duct defendants; and (2) whether the dis- 
orderly conduct defendants evaluated for 
incompetency are subjected to mental 
health treatment without being subjected 
to criminal punishment (i.e.. convicted 
and imprisoned). 

An affirmative answer to the first ques- 
tion would suggest that defendants who 
may be incompetent are criminally 
charged for conduct that would not give 
rise to criminal charges if it were exhib- 
ited by others. This raises a question of 
whether the motive for the arrest and 
prosecution is to impose mental health 
treatment or punishment. If the answer to 
the second question is affirmative, it 
would suggest that treatment options are 
being used expansively while punishment 
is used conservatively. A consistent pat- 
tern of differential selection for prosecu- 
tion and treatment without punishment 
would support the subversion hypothesis 
in the case of disorderly conduct defen- 
dants. In any individual case, such a pat- 
tern may well be the prudent, humane. 
and just disposition of the matter. If this 
appears to be an institutional pattern, oc- 
curring frequently. it raises questions 
about the purpose, clientele, and function- 
ing of the criminal justice system vis a vis 
the mental health system. 

The Research Design and Data This 
study was designed to directly examine 
the use of the incompetency provisions in 
cases in which the defendant was charged 
with disorderly conduct.ll The number of 

[ ~ h e  disorderly conduct cases included in this study 
were drawn from among the misdemeanor files, which 
were housed separately from the felony tiles. Thus, a 
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cases on which the findings are based is 
large, and a comparison group is e n -  
ployed. The combination of these features 
represents an improvement over previous 
research addressing this issue in this ju- 
risdiction. 

This study is based on a sample of 
disorderly conduct defendants charged in 
1989 and 1990 in Milwaukee County's 
circuit court. The study was restricted to 
disorderly conduct cases not only because 
of the previous findings. but also because 
of the greater likelihood that subversion 
of the criminal process for mental health 
purposes would be discernible in this 
crime category. In many cases, police 
have vast discretion to decline to ar- 
rest"-60 and prosecutors have vast dis- 
cretion to decline to issue charges." The 
Milwaukee County District Attorney's 
Office screens out approximately 30 per- 
cent of the cases its reviews as unsuitable 
for prosecution.62 Where the crime is 
least serious. discretion to refrain from 
arrest and not issue charges is greatest. In 
the face of very serious crimes such as 
homicide, armed robbery, or aggravated 
battery, for example, there is less discre- 
tion available to the law enforcement of- 
ficial to decline charging the suspect. At 
the other extreme. minor offenses may be 
and often are overlooked. Disorderly con- 
duct offenses probably provide the great- 
est opportunity for the exercise of discre- 
tion. Moreover, disorderly conduct 
encompasses a wide variety of behavior, 

defcndant charged with a felony burglary and disorderly 
conduct would not be represented in this sample. More- 
over, the data indicate that disorderly conduct charges 
were not used as "pile-on" charges, but were us~~al ly  the 
sole charge filed against the defendant in the case. 

and the seriousness of the conduct is very 
much a matter of interpretation and judg- 
ment. What might be viewed as impru- 
dent or impudent behavior might also be 
viewed as a crime. For example, walking 
in traffic at rush hour or running down the 
street naked at midnight are examples of 
conduct that could result in a charge of 
disorderly conduct. Such behavior might. 
however, be overlooked, perhaps under- 
stood as a foolish dare or prank and not 
likely to recur. The decision depends on 
the context. the explanation given, the 
trouble created, and probably a variety of 
other factors." It is easy to believe that a 
person exhibiting one of these behaviors 
m d  showing signs of mental disorder 
might provoke an official response 
whereas someone not showing signs of 
mental disorder might be handled infor- 
mally. 

Official court records provided the in- 
formation necessary for this analysis, in- 
cluding information about incompetency 
evaluations, determinations. and commit- 
ments. The criminal complaint. included 
in the court file, provided a description of 
the conduct that had resulted in arrest. 
This document usually included informa- 
tion about the relationship of the victim to 
the offender. the harm caused, the cir- 
cumstances surrounding the offense, and 
the nature of the conduct itself. Finally. 
the court record contained information on 
the criminal adjudication process: the 
conditions of pretrial release, if any, the 
judgment. and the sentence. 

Findings There were 1,922 defen- 
dants charged with disorderly conduct 
during the two-year study period of 1989 
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to 90? Only four percent (N = 81) of 
these defendants were evaluated for in- 
competency to stand trial in connection 
with their disorderly conduct charge, and 
only a minority of those (38%; N = 31) 
were found incompetent to stand trial. 
Furthermore, a finding of incompetency 
did not automatically result in commit- 
ment for treatment. Slightly less than 
three-quarters (74%; N = 23) of those 
found incompetent were committed to an 
institution for treatment. In other words, 
only 23 of the 1,922 disorderly conduct 
defendants, or just over one percent, were 
committed to an institution for treatment 
pursuant to the incompetency provisions 
of the criminal process. 

The behavior giving rise to a criminal 
charge for disorderly conduct distin- 
guishes the evaluated defendants from the 
other defendants with respect to two types 
of behaviors: ( I )  physical attacks on oth- 
ers: and (2) creating a public disturbance, 
such as shouting in a place of business 
(see Table 1). The evaluated defendants 
were underrepresented at the severe end 
of the seriousness continuum of behav- 
iors, and overrepresented at the nonseri- 

ov he 1922 defendants is a total population, not a sample. 
Detailed data were not collected on all 1922 cases. 
Instead, using the population of 1922 defendants, a 
stratified random sample was created: all defendants 
who had a record of admission at the Milwaukee County 
Mental Health Complex were retained in the sample; the 
remaining defendants were subsampled by selecting ev- 
ery fourth case. This produced a sample of 893 defen- 
dants. An evaluation for incompetency to stand trial 
creates an admission record, so all those evaluated are, 
by definition, a subset of those admitted. Evaluated 
defendants in this study represent the total population of 
evaluated disorderly conduct defendants for the two 
years, and are represented as such in the data portrayed 
in the tables found in Reference 64. Data pertaining to 
other defendants has been weighted to adjust for the 
oversampling of those who had been admitted to the 
county psychiatric facility. 

ous end. Of particular note is the fact that 
more than one-quarter (27%) of the eval- 
uated disorderly conduct defendants were 
arrested for creating a public disturbance, 
compared with only 12 percent of the 
other defendants (see Table 1). The find- 
ings presented in Table 1 also indicate 
that, compared with other defendants, the 
evaluated defendants were less likely to 
have caused any personal injury or other 
tangible harm by their conduct and more 
likely to be arrested in a place where 
business is conducted. 

Information pertaining to the decisions 
of the court suggests that evaluated de- 
fendants were more likely to be treated 
and less likely to be convicted than other 
defendants (see Table 2). Mental health 
treatment was imposed as a condition of 
pretrial release on a full half of the eval- 
uated defendants, but only one-quarter of 
the other defendants. The court dismissed 
more of the evaluated defendants' cases; 
almost half of the evaluated defendants' 
cases were dismissed (see Table 2). If 
convicted, however, the punishment was 
not more lenient for evaluated defen- 
dants. Evaluated defendants were as 
likely as others to be required to serve 
time for their offense and were less likely 
to be sanctioned with a fine only (see 
Table 2), a finding that is consistent with 
earlier reported findings.64 

It is not unusual for the court to impose 
treatment before a trial that is not associ- 
ated with incompetency. Such treatment 
is usually imposed at the recommendation 
of the court's mental health screening unit 
and operates as a condition of pretrial 
re lea~e.~ '  A defendant with an established 
history of psychiatric treatment and a cur- 
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Table 1 
Behaviors Resulting in Disorderly Conduct Charge, Milwaukee, WI, 1989-1990 (percentage) 

Evaluated Defense Other Defense 
Behavior N = 81" N = 812b 

Physical assaulthestraint 
Sex offenses 
Threat of bodily harm 
Weapons 
Robbery-theft 
Prohibited contact 
Wrong place 
Interfering with authorities 
Criminal trespasslloitering 
Creating a public disturbance 
Creating a private disturbance 

Harm caused 
None 
Personal fear 
Personal injury 

Where 
Barlrestaurant 
Government/commercial 

place of business 
To whom 

Strangers 
Policelc~uard 

Th is  is a total population of all defendants charged with disorderly conduct and evaluated for incompetency to 
stand trial in Milwaukee County Circuit Court, 1989-1990. Tests of statistical significance are not reported, 
because they are meaningless and misleading when applied to total populations. 
q h i s  number represents disorderly conduct defendants who were not evaluated for incompetency to stand trial. 
This group comprises two component groups: a total population of defendants charged with disorderly conduct 
between 1989-1990 who had been admitted for some time to the county psychiatric facility, but who were not 
evaluated for incompetency in conjunction with their 1989-1 990 disorderly conduct charge; and a sample of 
disorderly conduct defendants who had no record of admission at the county psychiatric facility. Because the 
study design undersampled defendants who had never been admitted to the county psychiatric facility, 
arithmetic weighting adjusts for that undersampling. 
'Up to four behaviors were coded for each incident. Therefore, the percentages reported add up to more than 
100 percent; there is a theoretical maximum of 400 percent. 

rent subscription for medication is a 
likely candidate for such a court-imposed 
condition. The data show that pretrial 
treatment was associated with subsequent 
dismissal for both evaluated defendants 
and others. Of the evaluated defendants, 
62 percent of those who received mental 
health treatment before trial were not con- 
victed, compared with 49 percent of those 

who had not received treatment. For de- 
fendants who were not evaluated for in- 
competency, the same association holds 
true: 54 percent of those with pretrial 
treatment were not convicted, compared 
with 45 percent of those without pretrial 
treatment. 

Public Disturbance Defendants 
Compared with other behavior categories 
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Table 2 
Treatment and Punishment Measures for Disorderly Conduct Defendants, Milwaukee, WI, 

1989-1 990 (percentage) 

Evaluated Defense Other Defense 
N = 81" N = 812* 

- - - - - -- 

Treatment as condition of release 5 1 26 

Convictions 
Dismissals 

Of those convicted: N = 36 N = 433 
Fined only 0 16 
Supervised release 47 39 
Serve time 53 49 

This  is a total population of all defendants charged with disorderly conduct and evaluated for incompetency to 
stand trial in Milwaukee County Circuit Court, 1989-1990. Tests of statistical significance are not reported, 
because they are meaningless and misleading when applied to total populations. 
'7his number represents disorderly conduct defendants who were not evaluated for incompetency to stand trial. 
This group comprises two component groups: a total population of defendants charged with disorderly conduct 
between 1989 and 1990 who had been admitted at some time to the county psychiatric facility, but who were 
not evaluated for incompetency in conjunction with their 1989-1 990 disorderly conduct charged; and a sample 
of disorderly conduct defendants who had no record of admission at the county psychiatric facility. Because the 
study design undersampled defendants who had never been admitted to the county psychiatric facility, 
arithmetic weighting adjusts for that undersampling. 

(see Table 1). an unusually large propor- 
tion of public disturbance defendants 
were evaluated for incon~petency. How- 
ever, the court's disposition of these de- 
fendants does not distinguish them from 
other defendants evaluated for incompe- 
tency. Of the 22 public disturbance de- 
fendants who had been evaluated for in- 
competency to stand trial. eight (36%) 
were found by the court to be incompe- 
tent. Of those eight, six (75%) were com- 
mitted for treatment. Despite the fact that 
evaluation for incompetency to stand trial 
was far more common for public distur- 
bance defendants than for any other be- 
havior category. the proportion of those 
evaluated defendants who were found in- 
competent and institutionalized is similar 
to that of other evaluated defendants in 
this study. 

Like other disorderly conduct defen- 

dants, about half of the public disturbance 
defendants (54%; N = 12) were required 
to agree to treatment conditions of pretrial 
release. The dismissal rate for evaluated 
public disturbance defendants. at nearly 
60 percent.' was higher than either other 
evaluated defendants (44%) or defendants 
who were not evaluated (37%). Of the 
eight public disturbance defendants who 
were convicted, five were sentenced to 
serve a sentence of supervised release. 

Discussion 
Use of the criminal process to treat 

defendants who would not otherwise find 
themselves prosecuted for crime should 

"These data are not presented in Table 2, but are reported 
here. Thirteen (50%) of the 22 cases in which defendants 
had been arrested for making a public disturbance and 
were evaluated for incompetency to stand trial were 
dismissed. 
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be the most obvious in situations where 
the crime involved is least serious and 
therefore more easily not prosecuted. 
Even when considering the least serious 
of criminal offenses, disorderly conduct, 
the number of defendants evaluated for 
incompetency to stand trial is very small. 
The number committed for treatment is 
even smaller. Viewed from a broad per- 
spective, these findings do not portray a 
wholesale subversion of the criminal pro- 
cess to accomplish mental health goals. 

At the same time, these findings reflect 
just enough activity consistent with the 
subversion hypothesis to prevent it from 
being completely dismissed. A close ex- 
amination of the data indicates that in a 
very few instances, the criminal process 
is used for its treatment capacities rather 
than its penal capacities. 

Two findings from this study support 
the hypothesis that those evaluated for 
incompetency are selected differentially 
for prosecution. First, those who were 
evaluated were arrested and charged on 
the basis of less serious misbehavior than 
others who were arrested and prosecuted 
on the identical charge. Second, the most 
pronounced difference between the eval- 
uated defendants and other defendants is 
found in the public disturbance behavior 
category. Each of these findings. alone. 
suggests that the mentally disordered 
were selectively arrested and charged. 
Together, and considered in light of find- 
ings from other studies,66 these two find- 
ings make an even stronger case for the 
hypothesis of selective arrest and prose- 
cution. 

The data from this study do not show 
that treatment options are used expan- 

sively, while punishment is avoided for 
defendants evaluated for incompetency. 
The findings are more complex than that. 
Evaluated defendants had their cases dis- 
missed more often than did defendants 
who were never questioned for competen- 
cy.** On the other hand, if convicted. 
evaluated defendants were more likely to 
be sentenced to serve time. either under 
community supervision or incarceration. 
than other defendants. 

Conclusion 
The findings from this study show that 

the use of the criminal incompetency pro- 
visions to accomplish the ends of the 
mental health system is not prevalent in 
this jurisdiction. Rather, the pattern of 
outcomes predicted by the subversion hy- 
pothesis fits only a tiny segment. just over 
one percent, of the disorderly conduct 
defendant population. This pattern occurs 
so rarely, even in this particular segment 
of the defendant population, that to con- 
strue it as a structural institutional prob- 
lem appears unwarranted. It must be clear 
that these findings describing the use of 
the incompetency provisions in disor- 
derly conduct cases do not by themselves 
provide a justification for relaxing the 
civil commitment standards. While there 
may be other policy arguments to justify 
broadening the reach of Wisconsin's civil 

**While the authors did not systcrnatically collect data 
on this point, it is our impression that usually disorderly 
conduct cases were dismissed because the cases just fell 
apart after having been in the system too long. It was 
typical that after about five or six court appearances with 
either the defendant or one of the two adversarv atto].- 
neys not present, the judge would dismiss the case. Of 
course, this situation might well obtain more often in 
cases involving psychiatrically disturbed defendants 
than in other cases. 
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commitment laws, the subversion of the 
criminal process is not properly one of 
them. 
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