Donaldson Revisited: Is
Dangerousness a Constitutional
Requirement for Civil

Commitment?
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The Supreme Court decision O’Connor v. Donaldson (1975) has been widely
interpreted to assert that dangerousness is a constitutional requirement for civil
commitment. This interpretation is a misreading of the decision, which actually
addressed the conditions disallowing indefinite, involuntary custodial confine-
ment and not the requirements for an initial commitment. An excessive reliance on
dangerousness narrowly construed as a restrictive requirement for civil commit-
ment has distorted the commitment process by emphasizing the state’s police
power in protecting the public at the expense of its parens patriae responsibility
to provide care and treatment for the severely mentalily ill. In reality, the Court has
been remarkably cautious in addressing the justifications for civil commitment
and has allowed room for a broader interpretation of legitimate justifications that

would permit greater latitude in the treatment of the severely mentally ill.

Two decades ago, when long term custo-
dial care of the mentally ill was still a
common practice, Justice Stewart, in his
majority opinion for the Supreme Court
in O Connor v. Donaldson (1975)" stat-
ed: “A finding of ‘'mental illness’ alone
cannot justify a State’s locking a person
up against his will and keeping him in-
definitely in simple custodial confine-
ment.” “[Tlhere is... no constitutional
basis for confining such persons involun-
tarily if they are dangerous to no one and
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can live safely in freedom.” Legal advo-
cates of the view that dangerousness is
the primary, if not the exclusive, justifi-
cation for civil commitment thereupon
declared that Donaldson made danger-
ousness a constitutional requirement for
civil commitment. That view—aimed at
curtailing civil commitments—has pre-
vailed for two decades.

At present, shaped by the dictates of
managed care for brief, cost-paring treat-
ment, the circumstances faced by the
mentally ill who may be committed are
altogether different. With rapid dis-
charges and barriers to admission, atten-
tion to the rights of the mentally ill has
shifted from the deprivation of liberty to
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the deprivation of treatment. In this con-
text, dangerousness narrowly construed
as a requirement for civil commitment
has been used to deprive patients of
needed care.

Dangerousness has also been expropri-
ated by a more conservative Supreme
Court, ironically, to extend the reach of
civil commitment. The definition of civil
commitment has been stretched to ratio-
nalize extending the confinement of some
persons who have committed criminal
acts. In so doing, the Supreme Court has
lowered the due process standards re-
quired for such commitments below those
required for ordinary civil commitments.
The most recent example of this ex-
panded application of civil commitment
is Kansas v. Hendricks (1997),® in which
the Court upheld the constitutionality of
the Kansas Sexually Violent Predator Act
that established a process for civilly com-
mitting “sexually violent predators” after
they had already served their full criminal
sentences.

The view that dangerousness is the crit-
ical justification for civil commitment has
thus marginalized a central purpose of
civil commitment—to provide care and
treatment for the severely mentally ill.
Emphasizing dangerousness has tended to
criminalize such commitments by skew-
ing the rationale in favor of the state’s
police power at the expense of its parens
patriae responsibility.

The mischief created by this view and
the citing of Donaldson as a judicial foun-
dation for it prompt a reexamination of
this decision. Does Donaldson in fact as-
sert what the civil libertarian interpreta-
tion would have it assert? This article will
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review the original opinion and interpre-
tations of the opinion in subsequent deci-
sions by the Supreme Court and in legal
commentaries in an effort to clarify what
conclusions about justifications for civil
commitment may be legitimately inferred
from this judicial record.

O’Connor v. Donaldson

Kenneth Donaldson was civilly com-
mitted to a Florida state hospital where he
was confined against his will for nearly
15 years. “Throughout his confinement
Donaldson repeatedly, but unsuccess-
fully, demanded his release.” “The testi-
mony at the trial demonstrated, without
contradiction, that Donaldson had posed
no danger to others during his long con-
finement, or indeed at any point in his
life.”> “Furthermore, Donaldson’s fre-
quent requests for release had been sup-
ported by responsible persons willing to
provide him any care he might need on
release.”® “The evidence showed that
Donaldson’s confinement was a simple
regime of enforced custodial care, not a
program designed to alleviate or cure his
supposed illness.””’

In his lawsuit, Donaldson charged Dr.
O’Connor, the hospital superintendant,
and other members of the hospital staff
with having intentionally and maliciously
deprived him of his constitutional right to
liberty. The jury returned a verdict for
Donaldson. The verdict was affirmed by
the Court of Appeals in an opinion that
supported “a right to treatment to persons
involuntarily committed to state mental
hospitals.”® The appellate court’s deci-
sion was further seen to imply that a state
may “confine a mentally ill person
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against his will to treat his illness, regard-
less of whether his illness renders him
dangerous to himself or others.”

The Supreme Court explicitly chose
not to address these issues of a right to
treatment nor whether a state may com-
pulsorily confine a nondangerous, men-
tally ill person for the purpose of treat-
ment: “We need not decide whether. . . a
mentally ill person may be confined. ..
on any of the grounds... advanced to
justify involuntary confinement.”'® The
Court chose rather to restrict its attention
to the question of whether a “finding of
‘mental illness’ alone [may] justify a
State’s locking a person up against his
will and keeping him indefinitely in sim-
ple custodial confinement [emphasis add-
ed].”'! The Court concluded: “[Tlhere
is ... no constitutional basis for confin-
ing such persons involuntarily if they are
dangerous to no one and can live safely in
freedom.”'?

Justice Stewart could hardly have been
more clear in delineating the restricted
purview of the Court’s decision. “[T}his
case,” he stated, “involves no challenge to
the initial commitment, but is focused,
instead, upon the nearly 15 years of con-
finement that followed.”'? In other
words, Donaldson was not about defining
the justifications for civil commitment; it
was about the “constitutional right to lib-
erty”'* of a nondangerous man who had
been involuntarily hospitalized for an in-
definite period in simple custodial con-
finement. The thrust of Donaldson was
clearly aimed at curtailing indefinite con-
finement of persons “who are dangerous
to no one and can live safely in free-
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dom”—not at forbidding commitment of
the nondangerous per se.

Although the meaning of the phrase
“can live safely in freedom” was not
spelled out in detail, Justice Stewart did
observe that “even if there is no foresee-
able risk of self-injury or suicide, a per-
son is literally ‘dangerous to himself’ if
for physical or other reasons he is help-
less to avoid the hazards of freedom ei-
ther through his own efforts or with the
aid of willing family members or
friends.”!® Those who cannot “live safely
in freedom” might well refer to those
persons who are at risk because of im-
paired judgment or severe suffering—the
“gravely disabled.”'® As such, it allowed
room for a broadened interpretation of
dangerousness.

Other Supreme Court Cases
Citing Donaldson

Despite Justice Stewart’s cautious ap-
proach in treating dangerousness as a
consideration in assessing the legitimacy
of involuntary civil confinement, the Su-
preme Court has subsequently ruled on
several cases dealing with civil commit-
ment in which Donaldson has been inter-
preted as supporting the view that danger-
ousness is the determining consideration
in such commitments.

Jones The first such case, Jones v.
U.S. (1983),"7 explored the complexities
of using dangerousness as a defining fea-
ture of civil commitment. A precursor to
Hendricks, Jones pioneered the appropri-
ation of dangerousness to extend the con-
finement of persons having committed
criminal acts through the civil commit-
ment process.
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Michael Jones was arrested for at-
tempting to steal a jacket from a depart-
ment store—a misdemeanor punishable
by a maximum sentence of one year. He
was initially committed to a psychiatric
hospital, St. Elizabeths (Washington,
DC), on a court order for a determination
of competency to stand trial, and was
found to be suffering from paranoid
schizophrenia. After nearly six months,
he was found competent to stand trial;
whereupon he pled and was found not
guilty by reason of insanity and was re-
committed to St. Elizabeths. A release
hearing was held 17 months after the ini-
tial commitment. Inasmuch as he had
been confined longer than the maximum
period he could have spent in jail had he
been convicted, he demanded either to be
released or recommitted under ordinary
civil commitment procedures.

The Supreme Court upheld the finding
of the lower courts that Jones could be
detained beyond the maximum criminal
sentence for the attempted theft based on
a lower standard of proof —preponder-
ance of evidence—than that required for
an ordinary civil commitment. In support
of this finding, Justice Powell, in his ma-
jority opinion, held that “important dif-
ferences [exist] between the class of po-
tential civil-commitment candidates and
the class of insanity acquittees that justify
differing standards of proof.”'® He em-
phasized the importance of dangerous-
ness in justifying this extension of con-
finement for insanity acquittees: “The
fact that a person has been found, beyond
a reasonable doubt, to have committed a
criminal act certainly indicates danger-
ousness. . .. Indeed, this concrete evi-
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dence generally may be at least as per-
suasive as any predictions about
dangerousness that might be made in a
civil-commitment proceeding.”'® He ar-
gued further that dangerousness is not
restricted to violence against persons but
applies as well to the violation of property
rights. “We do not agree with petitioner’s
suggestion that the requisite dangerous-
ness is not established by proof that a
person committed a nonviolent crime
against property.”*°

Justice Powell enlisted dangerousness
to extend the confinement of insanity ac-
quittees in a quasi-criminal application of
“civil” commitment. The decision
marked a turning away from the civil
libertarian approach to civil commitment
that had shaped earlier decisions by the
Court.

As a staunch defender of the civil lib-
ertarian view, Justice Brennan, in his dis-
sent, took strong exception to this formu-
lation. He argued that dangerousness for
the purposes of civil commitment cannot
be presumed to persist indefinitely simply
by virtue of a finding that a criminal act
had been committed; and that the same
standard of proof that applies to ordinary
civil commitments—clear and convinc-
ing evidence—should obtain in the Jones
circumstances. “An acquittal by reason of
insanity of a single, nonviolent misde-
meanor is not a constitutionally adequate
substitute for the due process protections
of Addington and [Donaldson], i.e.. proof
by clear and convincing evidence of
present mental illness or dangerousness,
with the government bearing the burden
of persuasion.”'

Donaldson, he argued, “held that a
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mentally ill individual has a ‘right to lib-
erty’ that a State may not abridge by
confining him to a mental institution,
even for the purpose of treating his ill-
ness, unless in addition to being mentally
ill he is likely to harm himself or others if
released.”** Furthermore, Donaldson, he
declared, “requires that a person be
proved dangerous, not merely ‘unaccept-
able,” before he may be subjected to the
massive curtailment of individual free-
dom that indefinite commitment en-
tails.”?

Although Justice Brennan reached the
opposite conclusion from Justice Powell,
he based his argument on the same prin-
ciple—dangerousness. He cited Donaldson
as if it made dangerousness a constitutional
requirement for civil commitment. He
omitted the other Donaldson condition
for releasing civil committees—that such
persons “can live safely in freedom”; and
made no mention of the restricted appli-
cation of Donaldson to long term custo-
dial confinement. By relying on danger-
ousness as the defining justification for
civil commitment, Justice Brennan per-
mitted Justice Powell to hoist him on his
own petard.

By framing the debate as a question of
how best to determine dangerousness, the
Jones Court promoted a view of civil
commitment as an application of the
State’s police power. In emphasizing dan-
gerousness at the expense of the State’s
parens patriae responsibility, Jones dis-
played the contradictory consequences of
relying too heavily on dangerousness as
the defining justification for civil com-
mitment. Dangerousness was alternately
employed as the rationale for extending
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quasicriminal commitments and for re-
stricting civil commitments.

Burch It has been in this latter appli-
cation of dangerousness as a constitu-
tional sieve restricting the justification for
an initial commitment that Donaldson has
been characteristically misread. Such was
the case in Zinermon v. Burch (1990)** in
which the issue of what constituted in-
formed consent to a psychiatric admission
was addressed.

Darrell Burch, while injured, disori-
ented, confused, and psychotic, signed
admission forms to a Florida state mental
hospital in apparent compliance with state
statutory requirements for voluntary ad-
missions. After discharge five months
later, he sued the hospital for depriving
him of liberty without due process of law.
claiming that he had been incompetent to
give informed consent and that his “vol-
untary” admission effectively circum-
vented the involuntary commitment pro-
cedure and thereby deprived him of
constitutionally guaranteed procedural
safeguards.

In the majority opinion, Justice Black-
mun upheld Burch’s right to sue for de-
privation of due process. “Persons who
are mentally ill and incapable of giving
informed consent to admission,” he ar-
gued, “would not necessarily meet the
statutory standard for involuntary place-
ment. . . The involuntary placement pro-
cess serves to guard against the confine-
ment of a person who, though mentally
ill, is harmless and can live safely outside
an institution. Confinement of such a per-
son. .. is unconstitutional. O’Connor v.
Donaldson |p. 575].°%°

In this citation, Justice Blackmun rep-
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resented the Donaldson conditions for re-
lease from involuntary confinement as re-
quirements for the initial commitment. In
contrast to Justice Brennan’s dissent in
Jones, Justice Blackmun included the
condition of being able to “live safely in
freedom.” But he nonetheless conflated
the concepts of initial commitment and
indefinite, involuntary confinement, so
carefully distinguished by Justice Stew-
art, and thereby derived a constitutional
prerogative from Donaldson not con-
tained in Justice Stewart’s opinion. Burch
was concerned with procedural safe-
guards against unjustified initial commit-
ments—not, as in Donaldson, with con-
stitutional protection against unjustifiably
extended confinement.

Cooper Similarly, in Cooper v. Okla-
homa (1996),°° Donaldson was again in-
terpreted to have established directly the
basis of a State’s authority to civilly com-
mit. The central question addressed in
Cooper was the standard of proof neces-
sary to establish incompetence to stand
trial. In a unanimous decision, Justice
Stevens held that “Oklahoma law pre-
suming [a] defendant is competent to
stand trial unless he proves incompetence
by clear and convincing evidence violates
due process,”®’ that such a demanding
standard of proof places an unfairly oner-
ous burden on the accused, and that the
applicable standard should be ‘“more
likely than not.” The Court rejected Okla-
homa’s suggestion that the standard of
proof in a competency proceeding should
be the same as in a civil commitment
proceeding, asserting that “‘commitment
and competency proceedings address en-
tirely different substantive issues.”®
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In this context, Donaldson was cited as
establishing minimum criteria for civil
commitment: “Although we have not had
the opportunity to consider the outer lim-
its of a State’s authority to civilly commit
an unwilling individual, our decision in
Donaldson makes clear that due process
requires at a minimum a showing that the
person is mentally ill and either poses a
danger to himself or others or is incapable
of ‘surviving safely in freedom.” *?° As
did Justice Blackmun in Zinermon v.
Burch, Justice Stevens recognized the im-
portance of “surviving safely in free-
dom’; but also like Blackmun, he inter-
preted Donaldson as establishing criteria
for the initial commitment.

Although the Court has not invariably
reworked the Donaldson decision to con-
form to civil libertarian standards,* an
impression has been created by the cita-
tions discussed that indefinite confine-
ment is indistinguishable from initial
commitment and that therefore the same
justifications apply to both.

Revisionist Commentators

In view of the Court’s susceptibility to
interpret Donaldson as if it established
constitutional requirements for the initial
commitment and the Court’s emphasis on
dangerousness as a specific requirement,
it is hardly surprising that some commen-

* For example, Foucha v. Louisiana, 504 US. 71, 77
(1991): “We relied on O’Connor v. Donaldson. . . which
held as a matter of due process that it was unconsitu-
tional for a state to confine a harmiess, mentally ill
person. Even if the initial commitment was permissible,
‘it could not constitutionally continue after that basis no
longer existed.”” Donaldson was cited in this instance by
Justice Thomas to support the argument that an insanity
acquittee is entitled to release when he has recovered his
sanity or is no longer dangerous.

J Am Acad Psychiatry Law, Vol. 26, No. 3, 1998




Donaldson Revisited

tators have picked up on this judicial
practice and joined in a revisionist inter-
pretation of Donaldson. Such an interpre-
tation is stated succinctly by Parry and
Beck: “Donaldson v. O’Connor, and
more recently, Zinermon v. Burch, make
it clear that involuntary hospitalization is
inappropriate for individuals with mental
illnesses who are not dangerous to them-
selves or others and can live safely out-
side an institution.”*® “The primary legal
question in commitment,” they con-
cluded, “is whether civil commitment is
necessary to protect the public or the in-
dividual, not whether treatment will re-
mediate the individual’s mental ill-
ness.”!

More recently, Parry has restated this
conclusion even more unequivocally.
“The first Supreme Court decision to ad-
dress dangerousness,” he said, “was
O’Connor v. Donaldson, which intro-
duced the notion that dangerousness 1s a
major justification for civil commitment.
Later, in Zinermon v. Burch, a majority of
the justices agreed that dangerousness is a
constitutional requirement for civil com-
mitment.” “If dangerousness is not an ab-
solute requirement for civil commit-
ment,” he concluded, “it is very nearly so,
for under the Zinermon formulation per-
sons cannot be civilly committed unless
they are dangerous or cannot safely live
in the community.”*> Here he is follow-
ing the footprints of Justice Blackmun.

Parry is not alone in this misreading of
Donaldson.”

T See, e.g., Marilyn Hammond, Predictions of danger-
ousness in Texas: psychotherapists’ conflicting duties,
their potential liability, and possible solutions. 12 St.
Mary’s L.J.141, 148-9 (1980): “The United States Su-
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Supreme Court Avoidance of
Justifications

Despite such efforts to extract from
Donaldson and its offspring a restrictive
pronouncement that dangerousness is a
constitutionally required justification for
civil commitment, the Supreme Court in
reality has been remarkably cautious in
addressing such justifications. Donaldson
itself addressed only the restricted issue
of the justifications for indefinite custo-
dial confinement, not for commitments
per se. Even if Donaldson were to be
construed to address justifications for the
initial commitment, the decision included
the ability to “live safely in freedom” as a
justification that allowed for a broadened
interpretation of the relevant criteria.

In the cases cited, the primary issues
addressed by the Court were due process
questions about standards of proof and
procedural safeguards, not justifications
per se. As Justice Thomas has observed,
“[Tihis Court has never applied strict
scrutiny to the substance of state laws
involving involuntary confinement of the
mentally ill.”** “To the contrary,” he con-
tinued, “until today we have subjected the
substance of such laws only to very def-

preme Court in O'Connor v. Donaldson held a state
cannot constitutionally confine a non-dangerous person
capable of safely surviving in society. Such confinement
violates a patient’s constitutional right to freedom. The
Court made the determination of dangerousness crucial
for commitment of the mentally ill. Involuntary com-
mitment, when no treatment is offered, must be based on
a determination of dangerousness.” See also, Erika F.
King: Outpatient civil commitment in North Carolina:
constitutional and policy concerns. 5 Law & Contemp
Probs 251-4 (1995): “. .. the U.S. Supreme Court de-
cided O’Connor v. Donaldson, which is usually cited for
the proposition that inpatient civil commitment of an
adult requires a showing of mental illness and danger-
ousness. . . . As the O’Connor decision has been inter-
preted, the State may not commit such individuals until
they become dangerous.”
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erential review.” “[Iln O’Connor v.
Donaldson,” he concluded, “we held that
confinement of a nondangerous mentally
ill person was unconstitutional not be-
cause the State failed to show a compel-
ling interest and narrow tailoring, but be-
cause the State had no legitimate interest
whatsoever to justify such confine-
ment.”>*

Similar conclusions about the limited
scope of Donaldson in defining the justi-
fications for civil commitment of the
mentally ill have been reached by a num-
ber of commentators.*

So why, one might ask, has the Court
subjected the substance of state laws in-
volving involuntary confinement of the
mentally ill to such ““deferential review”?
Justice Powell has suggested a possible
answer. “We have observed before,” he
concluded in Jones, “that ‘(when] Con-
gress undertakes to act in areas fraught
with medical and scientific uncertainties.
legislative options must be especially
broad and courts should be cautious not to
rewrite legisiation. . .” Marshall v. United
States, 414 U.S., at 427.”°° In a similar
vein, another commentator, referring to
Donaldson and other cases involving sub-
stantive due process claims, has ob-
served: “[TThe Court has relaxed its ordi-

¥ See, e.g., George E. Dix: Major current issues concern-
ing civil commitment criteria. 45 Law & Contemp Probs
138-9 (1982): “{O’Connor v. Donaldson) provides no
hint as to the Court’s view of the extent to which
‘nondangerous’ mentally ill persons can be confined if
treatment is provided; of what constitutes ‘treatment’
that will support such confinement; or of what consti-
tutes ‘dangerousness’ for purposes of this analysis.” See
also, David W. Burgett, Comments, Substantive due
process limits on the duration of civil commitment for
the treatment of mental illness. 16 Harv C.R.-C.L. L.
Rev. 205, 214 (1981): “[In Donaldson], The Court did
not address the constitutionality -of the parens rationale
as a justification for an involuntary confinement.”
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narily strict scrutiny of alleged violations
of fundamental rights when the govern-
mental action has involved complex is-
sues that the Court recognizes it is ill-
suited to resolve.”*® Civil commitments
fall in a gray area involving medical and
legal considerations; and it may well be
that the Court has concluded that discre-
tion is the better part of valor in not
imposing its opinions too restrictively on
this complex decision-making process.

Conclusions

Whatever its reasons, the Court’s re-
straint in not dictating the justifications
for civil commitment appears particularly
prescient in light of changes in the inpa-
tient treatment of the mentally ill. While
limiting the justification of civil commit-
ment to dangerousness may have served
as an effective antidote to overextended
custodial care, such a restrictive justifica-
tion does not address effectively the cur-
rent need of the severely mentally ill for
adequate treatment in a time of parsimo-
nious services shaped by managed care.
The Court’s reticence in defining justifi-
cations for commitment in
O’Connor v. Donaldson does not support
a restrictive, civil libertarian view of dan-
gerousness as a limiting justification,
leaving open the debate as to how best to
resolve this thorny question.

civil
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