Addressing Bias in the Forensic
Assessment of Sexual
Harassment Claims
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This article addresses unique biases that arise in the assessment of sexual
harassment claims by forensic psychiatrists. These include gender biases, diagnostic biases, sociopolitical biases, and bias that arises from lack of knowledge
regarding sexual harassment or lack of formal psychiatric training. Forensic
psychiatrists are ethically obligated to strive for objectivity and honesty in their
assessments. By becoming aware of these biases and attempting to minimize
them, we can meet our ethical obligations as forensic psychiatrists. In addition, we
can provide more credible and valuable assessments to the courts in this increasingly litigated and partisan issue.

Psychiatrists. retained both by defense
and plaintiffs attorneys. are frequently
called upon to make evaluations of claimants and offer expert witness testimony in
sexual harassment cases. The legal system has had to contend with an increasing
number of aggressively litigated cases of
alleged sexual harassment. The number
of such complaints brought before the
Equal Employment Opportunity Commission increased by 131 percent between 199 1 and 1997.' The forensic psychiatrist's skills in providing accurate
evaluations that encompass issues of
proximate cause, psychological damage,
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ment recommendations. and prognosis
can be an invaluable service in the attempt to clarify the complex allegations
found in sexual harassment cases.
As with other controversial social issues, however, it is a rare member of our
profession who has not developed an
opinion regarding the issue of sexual harassment. Even those who have not been
personally involved in such cases often
have strong feelings regarding one of the
many issues raised by allegations of sexual harassment. Given this atmosphere.
providing a credible, objective assessment of sexual harassment claims is a
challenge.
This challenge is well illustrated by a
1994 study that compared the results of
forensic examinations by the plaintiff's
experts in 47 sexual harassment cases
with the results of the authors' examina563
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tions. which were conducted for the defense.' Seventeen cases were assigned the
diagnosis of posttraumatic stress disorder
(PTSD) by plaintiff's experts. and only 3
cases had a primary or associated diagnosis of personality disorder. In contrast, the
defense expert diagnosed PTSD in only 3
cases, and personality disorders in 35
cases. Diagnostic differences along these
lines are common in such cases and, to a
large degree, reflect the influence of bias.
Succumbing to personal biases can discredit the psychiatric profession as well
as one's own reputation. Biased assessments cast doubt on the validity of all
psychiatric testimony. Further. such assessments appear to validate the stereotype of a "hired gun," an expert witness
who sells testimony instead of time."inally, whether biased toward plaintiff or
defense, assessments that ignore or distort
factual data may ultimately harm the litigant. because they are much easier to
discredit in court. Unbiased assessments
can protect both plaintiffs and defendants.
The ethical standards delineated by the
American Academy of Psychiatry and the
Law (AAPL) require that forensic psychiatrists strive for objectivity and honesty."
To adhere to this standard, especially in
cases in which partisan and inflammatory
issues such as sexual harassment are
raised, forensic psychiatrists are ethically
obligated to be aware of sources of possible bias and not let them influence their
opinions.
Bias is inherent in all human endeavors. Certain biases inherent in the nature
of forensic evaluation, and therefore
present in cases of sexual harassment,
include: ( I ) advocacy bias inherent in the
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legal system'.'; (2) personal or professional bias (economic gain. status, reputation, media exposure); (3) diagnostic
bias favoring defense or plaintiff6, ': (4)
bias due to role conflict between treating
clinician and forensic evaluator.'
Many of these influences have been
addressed by the ethical guidelines
adopted by the A A P L " . ~and by recommendations regarding procedural guidelines in forensic evaluation^.'^^'^ Sexual
harassment cases, however. activate biases specific to this type of case.6 For
example, the bias due to role conflict
between treating clinician and forensic
evaluator, which is generic to forensic
evaluation, is complicated further in sexual harassment cases. The appropriate patient-oriented bias of the clinician may be
even more pronounced in clinicians who
treat patients with histories of sexual harassment. Treatment recomn~endations
are to accept such patients' versions of
events not only as "therapeutic" or narrative truth, but as literal truth. to avoid
causing "second
Such patient-oriented stances are incompatible
with providing the more critical assessments required in a forensic examination.
Biases activated in sexual harassment
cases that create problems specific to the
forensic assessment of sexual harassment
include: ( I ) sociopolitical biases: (2) bias
due to lack of knowledge regarding sexual harassment: (3) bias due to formal
psychiatric training: (4) gender bias: and
( 5 ) diagnostic bias.
One author has noted, in regard to the
forensic evaluation of PTSD, that "Qualification as an expert witness is not generic but rather issue specific. Licensure
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as a physician who practices psychiatry.
or even a board certification in psychiatry, should not, in and of itself, result in
qualification as an expert on PTSD" (pp.
6, 7).'" In applying this concept to sexual
harassment evaluations, qualified experts
should be familiar with sexual harassment
law and the data regarding sexual harassment, as well as its sociopolitical background. In addition, to counter gender and
training issues, they must have expertise
in women's psychology and in stress/
trauma and trauma responses. Biases related to these issues may be specific to
sexual harassment assessments, but we
are no less obligated to be aware of them
and address them if we hope to offer
credible forensic evaluations.

Sociopolitical Biases
Sexual harassment is a relatively new
social issue that grew out of the civil
rights' and women's movement of the
1960s and 1970s." Because of its historical association with these two powerful
ideological movements. the issue of sexual harassment arouses strong feelings in
individuals with differing opinions regarding aspects of civil rights and feminism. Court cases have providcd the legal
definitions of sexual harassment, and as
cases continue to be heard. sexual harass7 1 77
ment law continues to evolve.- ' -- However, the complex nature of human relationships and sexual behavior defies the
development of social or legal formulas.
Efforts to define when conduct is offensive and when offensive conduct is illegal
cannot help but be grounded in sociopolitical viewpoints, thus creating a potenJ Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

tial source of bias in the forensic evaluation of sexual harassment claims.
To address these kinds of issues, the
forensic examiner must be familiar with
the definitions of sexual harassment
based on the case law. Sexual attraction is
a natural outgrowth of people working
together and is in no way illegal. As many
as 70 percent of all male and female
workers have either dated or married
someone they met in the workplace (p.
319).~' Sexual harassment is unwanted,
nonmutual, unacceptable conduct. Sexual
attraction and sexual harassment are not
related. Sexual harassment is distinct
from other acceptable behaviors that occur in a workplace because it lacks the
elements of choice and mutuality inherent
in a normal relationship. In addition, it is
a type of coercion that relies on the power
of the perpetrator to affect a victim's economic status and does not necessarily involve physical force.
Sexual harassment can result in significant stress and stress-related symptoms
or disorders. Unbiased assessments of
any situation in which stress and stress
responses are alleged must consider both
the nature and the effects of that particular strcssor. In sexual harassment cases,
this requires familiarity with the definition of sexual harassment (the stressor)
and the available data regarding the occurrence and effects of sexual harassment. Familiarity with this database can
assist forensic examiners in neutralizing
their own sociopolitical biases.
Whether the events in question constitute sexual harassment is ultimately the
decision of the court. Nevertheless. since
the effects of sexual harassment can differ
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from those of other types of stressors, and
the nature of the stressor is a key factor in
assessing its effects on any individual,
forensic examiners must be able to make
a reasonable determination. This enables
examiners to provide accurate assessments of the psychological effects of
those events. divorced from their ideological beliefs regarding this complex issue.

Bias Based on Lack of
Knowledge
One frequent source of bias in the assessment of sexual harassment claims
arises from a lack of familiarity regarding
its occurrence and effects in the workplace. The position that any personal
comment made by a male coworker toward a woman in the workplace is sexual
harassment demonstrates unfainiliarity
with the definition of sexual harassment.
However, the position that sexual harassment is not a legitimate problem in the
workplace and does not result in significant consequences is also an uninformed
opinion, which equally reflects bias.
Studies of sexual harassment and women's responses to it indicate that sexual
harassment is a significant problem that
can have serious effects on the psychological and physical health of women.
Studies consistently demonstrate that
women experience sexual harassment
more often than
Substantial
rates of sexual harassment are reported.
as are associated stress reactions, negative effects on women's job performances, and other emotional, behavioral,
and health-related sequelae. The U.S.
Merit Systems Protection Board conducted the largest of these surveys, which
566

in 1994 found that 44 percent of women
and 19 percent of men reported that they
had experienced some form of unwanted
sexual attention during the preceding
two-year period.35 The overwhelming
majority of people reporting such experiences are women, and the majority of
alleged harassers are men.
These studies also reveal that such experiences typically consist of a cumulative series of escalating and varied incidents, rather than a single discrete
overwhelming assault that would arouse a
reasonable fear of severe physical harm,
violation, or death. The studies indicate
that the less severe forms of sexual harassment. such as sexual innuendo, touching, and flirtatious remarks, are the more
prevalent behaviors. Women who appear
to be at greatest risk are those who work
exclusively or mostly with men and who
are supervised by men.
Adequate education may resolve the
biases that influence assessments when
forensic psychiatrists believe that any
male female workplace interaction constitutes a form of sexual harassment or when
they are skeptical regarding the prevalence and seriousness of this problem.

Gender Bias
The fact that sexual harassment is overwhelmingly an experience of women,
however. raises gender issues that are
unique to this type of assessment and that
contain the potential of significant bias.
One type of gender bias derives from the
traditional intrapsychic orientation of
psychiatric training. The emphasis on intrapsychic factors in the assessment of
emotional disturbances has resulted in the
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998
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deemphasis of the social context in which
all psychiatric disorders evolve. Some
psychodynamically trained psychiatrists
have a tendency, at least initially, to view
a woman's allegations of abuse as the
product of intrapsychic fantasy. In addition. this focus necessarily directs a forensic examiner's scrutiny toward the individual's contribution to her problems
rather than evaluating the effects of external events.
Most clinicians would acknowledge
that external circumstances and existing
social arrangements affect social identities and psychological status. However,
the serious development of a psychology
of women, which takes such external factors into account, has emerged only recently. The new models of women's psychology explore women's development
as a process distinct from that of men and
challenge the more traditional psychological theories regarding women's psychological development and mental health. In
addition, these researchers have explored
the responses of women to events that
occur primarily to women in a maledominated society. Their theories and
models are supported by a growing
amount of research and clinical experiThe cornerstone of the new psychology
of women is an appreciation of the power
and importance of relationships in women's lives in establishing and maintaining
normal psychological development, selfesteem, and mental health. In contrast, the
more traditional psychology often interprets the importance of relationships for
women in terms of dependency, a negative value. The new theories also recogJ Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

nize that the subordinate status of women
in our social, economic, and institutional
structures are embedded in the relationships of people within those structures.
This subordinate status results in the devaluation of women, expressed implicitly
and explicitly through social structures
and relationships. In addition. it has resulted in women's consistent internalization of their devalued status and many of
the social values that perpetuate a subordinate social status as normative.
Studies indicate that many women report physical or psychological distress
associated with experiences of sexual
harassment. 9, 1 0 , 13, 14, 24, 42-47 Sexual harassment has not been proven to cause
any specific mental disorder: however,
reported responses are consistent across
studies. Associated diagnoses include
PTSD or other anxiety disorders, adjustment disorders, and mood disorders such
as major depression or dysthymia. This is
the same spectrum of disorders found in
all types of stress and trauma experiences.
The severity of the response. as in other
types of stressltrauma responses, is directly related to the severity of the harassment.
The new models of women's psychology add a different perspective to understanding why the psychological conflicts
created by sexual harassment can have
significant consequences for women.
Sexual harassment threatens important relationships within women's lives, both in
the workplace and in the home. In addition, as these relationships deteriorate
(deemed a form of failure, for which
women are often assigned and accept responsibility). women experience a paral567
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lel deterioration in self-esteem. A w o n an's decreasing effectiveness can then
activate internalized social devaluations,
causing further deterioration in function,
coping, and self esteem and further increases in stress.
These theories also explain why psychological conflicts created by sexual
harassment can result in responses that
may appear paradoxical. The formal
reporting of sexual harassment claims
is limited to about 10 percent or less of
total incidents reported in studies and
SUrveYS.14.1 % 1 7 , 2% 29. 35-46 In addition,
women may comply with harassing behaviors before objecting to it. Both of
these phenomena are understandable as
the direct result of the conflicts sexual
harassment presents specific to women's
psychology. They are a function of the
value women place on preserving relationships, as well as the social disapproval and discomfort typically experienced by women when they display anger
or engage in direct confrontations. The
Supreme Court's acknowledgment that
voluntary participation does not imply
welcomeness of action,48 a significant
criterion in the determination of whether
a behavior is sexual harassment, was the
legal acknowledgment of these aspects of
women's psychology.
The presentation of women who claim
to have experienced sexual harassment is
frequently noted to be unstable, histrionic, and paranoid. 14- 18, 4'2 49 These extreme presentations have often been interpreted solely as a cause of work-related
problems. The new theories of women's
psychology allows forensic examiners to
consider the possibility that these presen568

tations may result from an experience that
threatens financial well-being, activates
internalized prejudices. and threatens irnportant relationships in a woman's life.
Given the increasing evidence of the validity of these models, forensic assessments must take this theoretical framework into account to minimize the gender
biases inherent in the more traditional
psychological theories.
Another type of gender bias is inherent
in the issue of sexual harassment itself. A
large and consistent body of literature on
sexual harassment reveals a significant
gender gap in the perception of offensive
behaviors. 17, 35, 46. "O The gap is particularly large with respect to the less explicit
behaviors. which are the most common
forms of harassment. Some of the gender
differences in perception of sexual harassment are consistent with gender-related cultural beliefs regarding normal behavior and the psychology of men and
women. These beliefs, often referred to as
cultural myths, are consistent across various forms of victimizing sexual behaviors toward women. Since men have traditionally been the gender of majority in
both the psychiatric and legal professions.
the potential influence of this particular
form of gender-based difference in perception of sexual harassment claims is
significant.
The acknowledgment of gender bias in
the perception of sexual harassment was
recognized legally by the Ninth Circuit
Court in the case of Ellisotz v. ~ r a d ~ . ~ '
This decision established the "reasonable
woman'' standard as the appropriate legal
criterion for determining whether sexual
harassment had occurred. The court alJ Am Acad Psychiatry Law, Vol. 26,
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lowed that the "sex blind reasonable person standard tends to be male biased and
tends to systematically ignore the experience of women." The court noted that in
evaluating the seriousness of harassment.
the focus should be on the perspective of
the victim because "[c]onduct that many
men consider unobjectionable may offend
many women." Although the reasonable
person standard was later reinstated by
the Supreme ~ o u r t , ~we' as forensic psychiatrists must remain aware of this gcnder gap in the perception of sexual harassment to correct for our own gender
biases.
One explanation of the gender gap in
the perception of sexual harassment is the
fact that women are far more likely than
men to experience sexual harassment as
well as other forms of sexual victiinization.z3, 39,44, 5 3 The prevalence of these
experiences in women was influential in
the Ninth Circuit Court's decision, which
noted that because women are more likely
to be victims of sexual assault, they have
a "stronger incentive to be concerned
with sexual behavior."
Extrapolating from these statistics of
the incidence of sexual victimization, another potential source of gender bias.
termed "victim bias," becomes apparent.
The percentage of forensic examiners
who have personal histories of victimization should roughly approximate the percentage of people who have had such
experiences in the general population.
Studies consistently indicate these percentages to be 5 to 10 percent of men and
20 to 25 percent of women.". " 7 s 4 This
extrapolation is supported by a study of
professional women in generalss and psyJ Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

chologists in particular.5" Conscious or
unconscious bias is likely to be present in
forensic evaluations performed by examiners with histories of victin~ization.
These individuals may overidentify with
a claimant if they have been victims of
harassment or sexual abuse. Conversely.
they may conde~nnor disbelieve a litigant
as a result of their own defenses.
Gender has been a central organizing
feature of human cultures throughout history, and it is an integral part of our social
structures. The influence of gender can
never be completely neutralized in any
social or professional relationship. However, the more we are aware of the ways
gender can influence forensic assessments in sexual harassment cases. the
more we can use a knowledge of women's psychology and social experiences to
balance the influence of gender bias in
such cases.

Diagnostic Bias
Psychiatric diagnoses used in sexual
harassment cases must also be subject to
scrutiny for potential bias. The terms used
to describe any type of problem are unavoidably influenced by the values and
judgments of the group who defined
them. This results in inherent bias in their
use. Since the psychiatric definitions forensic evaluators use have been defined
by a predominantly male profession, gender differences in diagnosis create another source of bias in gender-specific
issues such as sexual harassment.
Personality disorders diagnoses have
come under scrutiny for this type of bias.
The study comparing plaintiff and defense experts diagnoses2 demonstrated

Gold

that a line is clearly drawn between the
diagnosis of PTSD and personality disorders. The bias of advocacy is a significant
factor in the explanation of these results.
However, the influence of gender bias in
diagnosis is also a significant factor,
given the fact that the majority of individuals given personality disorder diagnoses are women.
Recent observations on the diagnostic
category of "borderline personality disorder" have noted that this category is particularly judgment laden and sometimes
frankly punishing." Women who receive
a diagnoses of borderline personality disorder find that their credibility is automatically suspect. They are frequently accused of manipulative behavior and
malinge~ing.~'
They are suspected of "hypersensitivity" and distortion. One author
has suggested that the term borderline has
become so prejudicial that it should be
abandoned altogether (p. 123).57
Recent research has found a well-documented association between the diagnosis of borderline personality disorder and
a history of childhood abuse.57,59-6' This
information takes on new significance
when considered in cases of revictimization such as sexual harassment. Research
findings also indicate that women with
previous histories of victimization have
been found to be at greater risk for all
forms of revictimization, a phenomenon
referred to as the "sitting duck synd ~ o m e . " "Women
~
who have a history of
victimization are at greater risk for sexual
harassment and may even be selected as
targets by harassers. '
The constellation of personality traits.
coping patterns, and responses associated
570

with borderline personality disorder are
not infrequently found in women claiming sexual harassment. These are women
who often have difficulty assessing the
trustworthiness of others and who may be
slow to recognize and deal effectively
with critical early boundary violations.
They are often inappropriate or provocative themselves in ways that they do not
recognize. Given the studies regarding
the increased occurrence of revictimization in this population; however, the
association between such a personality
organization and reports of sexual harassment is not surprising nor unexpected.
Further complicating these assessments, women with such histories tend to
have more severe reactions to less severe
forms of victimization, particularly sexFor these
~~
ual v i ~ t i m i z a t i o n . '57.
women, even mild forms of sexual harassment may precipitate severe symptoms, including those of PTSD. even if
their earlier coping responses have been
adequate or good.'' In addition, preexisting posttraumatic stress disorders or personality disorders can be exacerbated by
sexual harassment. Once a diagnosis of
personality disorder is given, however, its
inherent bias often leads forensic examiners to assume that the claimant's current
emotional state and level of functioning
are the cause rather than the result of the
workplace situation or that reports of harassment are distorted or fabricated.
The question of perceptual distortion is
clearly relevant in the assessment of sexual harassment claims. whether due to
"hypersensitivity" of a woman with a borderline personality disorder or the impaired reality testing of a woman with an
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998
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underlying psychosis. One approach to
avoiding the bias of assuming distortion
due to a diagnostic label is to frame this
issue as one of the likelihood of distortion
due to any cause. Evidence of misinterpretation of comments and reports, prior
unsubstantiated claims of inappropriate
behavior, or prior psychosis might be evidence favoring an assessment of distortion or misinterpretation. The use of psychological testing can also be valuable in
making a determination of distortion, as
well as in the detection of malingering, a
possibility that must be considered in any
forensic examination.
In cases of sexual harassment, the diagnosis of a personality disorder focuses
attention on the claimant's coping patterns and interpersonal difficulties, making it a preferred defense diagnosis. Forensic examiners must endeavor to avoid
allowing the bias of a personality disorder
diagnosis to substitute for the careful
evaluation of reported events and a claitnant's responses to them. The data on the
association of trauma, personality disorder. and revictimization reveal that
women with previous histories of victimization often have both patterns of personality consistent with personality disorder diagnoses and experiences of
revictimization.
A diagnosis of PTSD also carries inherent bias. PTSD is a diagnosis that
lends itself well to litigation. Unlike other
DSM diagnoses, PTSD contains within
its criteria the causative trauma, making it
a diagnosis that is seen as incident specific. As one author has commented, "by
giving diagnostic credence and specificity
to the concept of psychic harm. PTSD has
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

become the lightning rod for a wide variety of claims of stress related psychopathology in the civil arena. PTSD posits a
straightforward causal relationship that
plaintiff's lawyers welcome" (p. 29).64 In
sexual harassment litigation, a diagnosis
of PTSD focuses attention on the event
and not the individual, making it a preferred plaintiff's diagnosis.
There has been an explosion of all
types of litigation associated with the diagnosis of PTSD.'" 64 It is common however. to find that a PTSD diagnosis has
been inaccurately made in forensic cases,
which raises the issue of whether bias has
influenced the assignment of this diagnosis in such instances. The inaccurate use
of a PTSD diagnosis can arise out of a
forensic examiner's ignorance. Some
psychiatrists erroneously believe that any
psychiatric disturbance that occurs after a
traumatic experience qualifies as PTSD.
However, an expert's feelings regarding
the "victims rights movement" can result
in the avoidance or misapplication of the
PTSD diagnosis as well. The diagnosis of
PTSD provides forensic experts with "a
scientific rationale to support the sociopolitical ideology of victimization and to
justify the growing recognition of victims' rights" ( ~ . 2 4 ) . ~ ~
The influence of bias should be suspected when an examiner assigns a diagnosis of PTSD in cases in which the
claimant's symptoms do not meet the
DSM-IV diagnostic criteria. Bias may
also be present when the forensic examiner asserts that the cause of PTSD is
limited to the event in question when
other factors, such as present or past history of trauma and other psychosocial
571
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stressors, have not been assessed. Finally,
the assertion by an expert that a legitimate
diagnosis of PTSD implies a definable
cause of PTSD, referred to as syndrome
evidence, similarly must be examined for
bias.
To counter the biases inherent in the
PTSD diagnosis. forensic examiners must
be experienced in the diagnosis and treatment of trauma and trauma-related responses. The DSM-IV diagnostic criteria
for PTSD have been extensively evaluated and validated. These criteria must be
met for this diagnosis to be accurately
assigned. An evaluation of a case in
which a potential diagnosis of PTSD exists should also include an assessment of
the traumatic stressor, the response to that
stressor. and the vulnerabilities of the in
dividual. When such an assessment is
made and when the criteria for PTSD are
applied appropriately, the potential for a
biased use of the diagnosis is diminished.
In cases of sexual harassment, a thorough forensic assessment involves evaluation of the nature of the sexual harassment. An analysis of the severity and type
of ensuing psychiatric responses must include the specifics and chronicity of the
alleged harassment, how the claimant
perceived and experienced it. and the past
history of the person being harassed. The
subjective experience of perception of life
threat, potential for physical violence, extreme fear, and personal helplessness are
significant in determining whether an
event is experienced as traumatic. The
severity of the stress of sexual harassment
is also influenced by its pervasiveness in
the workplace, the institutional response
to reports of the harassment, and the
572

amount of retaliation against and ostracism of the individual who reports it.
Other factors that affect responses are
include the predictability, duration, and
ambiguity of the harassment, the power
differential between the harasser and the
victim, and the harasser's ability to directly affect the victim's status. Finally,
the availability of support inside and outside the workplace to the victim is a
highly significant factor in the assessment
of stress.
Given the subjective experience of a
traumatic stressor, an individual may develop a variety of disorders. Although
most individuals have some psychological response to trauma, even under the
most horrendous circumstances, most
people do not develop PTSD. The lifetime incidence of individuals exposed to
trauma who develop PTSD is 24 percent,
although this can vary with the type of
trauma experienced. Studies indicate that
with the exception of sexual assault,
which is associated with the highest rates
of subsequent PTSD, even extremely
traumatic events usually do not lead to
more than 50 percent of the exposed population developing P T S D . ~ ~657
. h6
The most common forms of sexual harassment involve the less severe behaviors of touching, suggestive comments,
and the like, as opposed to physical assault or rape. An individual would be
unlikely to develop PTSD as a response
to these forms of sexual harassment, although mood or other anxiety disorders
could result from these experiences. Indeed, a very profound response such as
PTSD to minimally severe stressors raises
the issues of malingering and the individJ Am Acad Psychiatry Law, Vol. 26, No. 4, 1998
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ual's susceptibility to psychiatric morbidi t y . s ~ u l n e r a b l eindividuals, however,
such as those with preexisting psychiatric
disorders or personality disorders, are
widely acknowledged to develop severe
responses even to minor stressors. When
a victim of harassment has a prior history
of rape, incest, or childhood sexual abuse,
even the mildest forms of sexual harassment can be extremely damaging, and the
presentation of such individuals on evaluation is often more complex as well as
more severe.
The bias of a "causally obvious" PTSD
diagnosis in these individuals can lead the
forensic examiner to believe that sexual
harassment is the proximate cause of their
psychiatric problems. As in any type of
PTSD litigation, this is not necessarily
true. The less severe the stressor and the
more severe the reaction. the more significant these other vulnerabilities may be in
the genesis of the psychiatric problems
being assessed. including PTSD. In addition to preexisting psychiatric disorders,
these vulnerabilities include previous or
concurrent trauma. The questions that
must be addressed to assess proximate
cause in such cases are whether the PTSD
( I ) is a new disorder caused by recent
trauma; (2) is a previously undiagnosed
PTSD caused by earlier, unrelated trauma: (3) has been precipitated by recent
trauma but caused by a previous trauma,
which is more likely if the previous trauma
is of greater magnitude that recent trauma;
or (4) has been caused by interactions of
both recent and previous trauma.67
Other sources of psychosocial stress
that create vulnerabilities in the individual and that must be assessed. but that
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

may be overlooked by limiting assessment of proximate cause to a PTSD diagnosis, include the effects of: (1) litigation.
commonly acknowledged to be extremely
49, 4 6 68-70.,
(2) retaliation.
which may be distinct clinically and legally from the harassment; (3) underlying
medical conditions or medications. which
may cause psychological symptoms: and
(4) the use of drugs or alcohol. often
found in individuals responding to stress.
The fact that women who have previously been victimized have more severe
reactions to all f o m s of repeated victimization, and that such women are frequently involved in cases of sexual harassment, adds a further challenge in
avoiding diagnostic bias. To label such
claiinants as borderline without evaluating whether they may have experienced
sexual harassment is an error of bias. The
assignment of an overly simplistic PTSD
diagnosis. which implies single external
causality without thoroughly assessing
the stressor, the vulnerabilities of the individual, and other sources of possible
stress, is equally an error of bias. Familiarity with data regarding trauma, trauma
responses, and responses to sexual harassment can help forensic examiners
avoid some of these diagnostic biases
found in sexual harassment cases.
Another form of diagnostic bias can be
significant in the area of evaluation of
functional impairment and potential for
recovery. Although the Supreme Court
has ruled that a woman who experiences
sexual harassment is not required to be
psychologically damaged to have a legitimate legal claim." the assessment of
such damage is still a critical factor in
573

Gold

litigation. The extent of psychiatric injury
is one of the most important factors considered in the determination of damages.
The bias of certain diagnostic categories
can influence an assessment when the
forensic examiner assumes that an individual's psychiatric diagnosis equates
with functional impairment.
Psychiatric diagnoses are not implicitly
associated with any specific level of functioning, impairment, or level of recovery.
Further, no matter what psychiatric diagnosis may be present, rarely is an individual either mentally or physically totally
disabled. A careful assessment of the
claimant's personality, behavior, and
functioning both before and after the occurrence of the incidents in question is
required to make an accurate assessment
of impairment. In addition, prognostic assessments, also critical in the consideration of damages. should be based on the
forensic examiner's knowledge of the
natural history of any psychiatric illness
and knowledge of the effects of rehabilitation and treatment.
The final assessment of permanent impairment for any psychiatric disorder
rests on obtaining appropriate treatment.
which requires an assessment of the
claimant's motivation for recovery and
willingness to enter treatment. Even minimal impairment may lead to permanent
disability when the claimant is not motivated to recover. An assessment of motivation for recovery and treatment is critical and extremely difficult in the setting
of litigation, where the secondary gain of
having more severe symptoms and impairment may result in a better financial
outcome.
574

In cases in which a claimant is found to
have a preexisting psychiatric disorder.
the influence of diagnostic bias can become intertwined with the influence of
advocacy bias. resulting in the discrepancies seen between plaintiff and defense
experts diagnostic assignments. The forensic examiner must determine whether
the preexisting problems are related to the
symptoms or impairment in question.
whether the stress of the sexual harassment has aggravated. accelerated, or reactivated an individual's preexisting disorder, or whether there is no relationship
between the preexisting diagnosis and
present symptoms. The existence of a
preexisting diagnosis does not serve as a
substitute for a complete evaluation or
imply that a complete evaluation is not
needed. The influence of advocacy bias
can result in a forensic exanliner using or
avoiding various diagnoses, such as personality disorders or PTSD, which themselves reflect certain biases in terms of
vulnerabilities, responsibility, proximate
cause. function, impairment, and ultimately legal damages.
Attorneys take a keen interest in the
assessment of a preexisting diagnosis because it is so important in the court's
assessment of damages. In cases in which
preexisting Axis I or I1 diagnoses have
been legitimately interpreted as having
created vulnerabilities to the stress of sexual harassment, the issue of prognosis and
long term impairment can be argued by
either plaintiff or defense attorneys to
their advantage. An attorney's obligation
is to use the information gathered from
the forensic evaluation to provide his or
her client with a vigorous defense. It is
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998
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certainly appropriate for a forensic examiner to assist the attorney in doing so
when asked for advice regarding the use
of the assessment or weaknesses in an
opposing assessment. The forensic e x a n iner's obligation, however, is to provide
the most knowledgeable, accurate assessment without regard to whether the retaining attorney is representing the plaintiff or the defense. The forensic examiner
is ethically obliged to be an advocate for
that assessment. not for the attorney or
the attorney's client.

Conclusion
It is appropriate that an assessment of
the biases that occur in the evaluation of
cases of sexual harassment return ultimately to the bias of advocacy. As Bernard Diamond pointed out, it is impossible ever to completely neutralize bias in
forensic assessments due to the adversarial nature of litigation."uch
biases are
difficult enough to address in forensic
evaluations in general. When we add the
challenge of neutralizing the biases that
arise in the context of a controversial
issue such as sexual harassment, providing a balanced forensic evaluation becomes even more difficult.
Sexual harassment claims raise biases
beyond those inherent in general forensic
exams. These biases arise from a complicated interaction between psychiatric
training and diagnoses, social politics,
and gender issues. The only way to effectively address biases that affect our ability
to provide accurate assessments in sexual
harassment claims is to ground our assessments in our expertise in forensic ethics, procedures. and available data on
J Am Acad Psychiatry Law, Vol. 26, No. 4, 1998

trauma, trauma responses. women's psychology, and sexual harassment itself.
Evaluations that lack such informed bases
undermine the credibility of both expert
testimony and forensic psychiatrists and
ultimately can cause significant harm to a
claimant or defendant. Unbiased assessments can be invaluable in assisting both
the claimant and defendant in protecting
their rights, as well as the judge or jury in
sorting through complicated and controversial evidence. Balance in the forensic
evaluation of sexual harassment cases is a
difficult goal to achieve, but one that is
well worth our efforts.
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