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Since I returned to England last year, I have been
totally fascinated by the recent, almost perverse, ob-
session with offenders who suffer personality disor-
ders. First, this group was the focus of a major public
inquiry into a hospital unit that housed patients with
personality disorders. It was alleged that the staff had
lost control of security and also had lost sight of their
therapeutic objectives."

Public anxiety was also increased by media reports
that a man with a personality disorder had sought
help from psychiatrists and had been refused on the
grounds that he was “untreatable.”” He was subse-
quently convicted of the murder of a mother and
daughter and the attempted murder of the surviving
child. The Home Secretary was openly critical of
psychiatry’s rejection of this man. His criticism
started a war of words on radio and television and in
the print media, including the professional literature.
Suddenly, the guilty party in all this was not the
killer, but the psychiatrists who did not want to man-
age this type of difficult patient.

In another development, the government pro-
posed not only a review of current mental health
legislation, but also suggested new powers to manage
a particular group of risky people: those with a dan-
gerous and severe personality disorder (DSPD).” The
result of this review and consultation was a White
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Paper4 (the first step to becoming a statute in Britain)
that will be developed in the course of the govern-
ment’s second term. It may become law in the next
two to three years.

Like many psychiatrists on both sides of the At-
lantic, I wonder about the nature of personality dis-
orders and about the role of psychiatry in caring for
people who have these disorders. I wish to suggest
that both this concept of DSPD and the new legisla-
tion to manage dangerous people with severe person-
ality disorders are conceptually problematic.

Background

Current English mental health law’ contains a le-
gal category titled Psychopathic Disorder, which de-
scribes abnormal behavior that would justify invol-
untary detention (a persistent disorder or disability of
mind, including or not the significant impairment of
intelligence, that results in abnormally aggressive or
seriously irresponsible conduct on the part of the
person concerned). Note that this is not a medical
diagnosis, based on traditional personality disorder
categories. Patients detained under this category
could have a mental illness or no disorder at all.

A patient categorized as having Psychopathic Dis-
order cannot be detained in the hospital unless it can
be certified by at least two doctors (one of them a
psychiatrist), that the individual has a condition that
is treatable or that treatment will at least prevent a
deterioration in the patient’s condition. This has led
to the development of notions of both treatability
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and, more important, untreatability. Being untreat-
able can be highly significant: If the individual is
untreatable, then he or she must be released from the
hospital detention, no matter how potentially dan-
gerous he or she may be to others.

There have been several legal cases addressing this
issue. Recent case law supports the notion that if a
disorder is not treatable, it should not be grounds for
continued detention (Reid v. Secretary of State for
Scotland).® Reid’s case is of particular interest, be-
cause Scottish law does not contain the category of
Psychopathic Disorder. Perhaps the key point is that
British psychiatry currently has the option of reject-
ing people with personality disorder from services
through use of the treatability criterion. The govern-
ment seeks to close off that option in its White Paper
recommendations. The Royal College of Psychia-
trists responded” angrily and clearly to the proposed
White Paper and stated that they were not going to
participate in implementing the DSPD proposals be-
cause of a number of objections.

The Royal College argued first that there was a
brief consultative period of only three months. In
addition, the DSPD proposals contained an option
for unlimited preventive detention on the grounds of
risk. There was also some suggestion, in both the
DSPD proposals and the Mental Health Act Review
Committee’s conclusions, that it should be possible
to detain an individual involuntarily, by using men-
tal health legislation for treatment of the person’s
risky behavior, even if the person is competent to
consent to treatment and even if the individual has
not yet committed any offense.

The government’s recommendations were rather
simple: incarcerate without any time limit. In fact,
indefinite detention is available under the current
legislative provisions as a sentencing tool for repeat
offenders who have committed serious offenses,® and
by the use of Sections 37 and 41 of the Mental
Health Act of 1983, which can be imposed by the
criminal courts in cases of mentally ill offenders on
conviction or finding of unfitness to plead (legal
equivalent of incompetent to stand trial). This mea-
sure is only available to the criminal courts after con-
viction. There is as yet no statute in British law au-
thorizing preventive detention in the absence of any
conviction. This is perhaps why new powers were
thought to be needed by Her Majesty’s Government.

The new proposals were so draconian that I seri-
ously thought they would go away with time. I won-

dered, however, what was behind these proposals.
Was it the public? Or was it the politicians who may
have a political agenda—a need to respond to public
opinion, regardless of how uninformed it may be?
Tidying up the streets by removing dangerous per-
sons will always be a vote winner. Unfortunately, the
incorporation of the European Convention on Hu-
man Rights into British law has made it imperative
that there be a health aspect to any plan for indefinite
preventive detention, because this is the only justifi-
cation possible under Article 5. The Home Office
needs the psychiatrists on board to make this scheme
work and still be compliant with the Human Rights
Act.’

Preventive detention in any setting is wrong and
contrary to the spirit of freedom and liberty. Expedi-
ency and lack of foresight perhaps prevented the gov-
ernment from anticipating the massive disquiet that
these proposals would engender in the very profes-
sional group it sought to have implement them. Just
because the Royal College of Psychiatrists do not
want to cooperate does not mean, however, that the
government is going to back away from implement-
ing the White Paper.

Why do British psychiatrists not want to play ball
with their government? We know that individuals
with DSPD constitute a group of patients whom
psychiatrists do not like.'” We know that a study of
British forensic psychiatrists revealed that a slim ma-
jority believed that this group was treatable, but that
a far greater proportion of psychiatrists thought that
individuals with personality disorders should not be
compulsorily treated."’

British psychiatry, however, has a history of com-
mitting people in the name of treatment, sometimes
without limit of time, purely on the basis of abnor-
mal personality, and British psychiatry is once again
called on to deal with this “new” group of deviant
persons. Why the current apparent reluctance to deal
with this group? Traditionally, the British forensic
psychiatrist has proudly stuck to the medical model,
and an accompanying strong paternalism, that as-
sumes that most psychiatric patients do not know
what is good for them. The paternalism is so in-
grained in the British psychiatric ethos that the Royal
College of Psychiatrists has seen no need for a code
of ethics (apart from the age-old Hippocratic oath,
which completely ignores autonomy as a principle).'?

What about the needs of this group? In this DSPD
debate, politicians, lawyers, professionals, family
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members of both victims and patients, and human
rights activists, are all key players. Notable by its
absence is the voice of the consumer, or patient. The
court is known to listen to caring professionals and to
lawyers; the politicians listen to lobbyists and the
family/friend caucus; but no one really listens to the
individuals with personality disorders. Has anyone
asked them what they think, especially at a time
when other sections of mental health policy empha-
size the involvement of the “consumer” whenever
possible?

Despite the lack of an evidence base for the treat-
ment of severe personality disorder, the government
is forging ahead. There will be a third force, a third
way—away from prisons and hospitals where this
“treatment” will take place. Pilot sites assessing and
treating individuals with DSPD within the current
law have already been established with an outlay of
considerable money and much publicity. These sites
are located within prisons, and one is within the pe-
rimeters of a maximum-security hospital.

Walcott and Beck'? have recently reviewed the
government’s DSPD proposals in some detail and
raised concerns that go beyond this British problem:
Specifically, who is going to work with this group of
indefinitely detained people? In the current climate
of poor job satisfaction and generally poor morale in
psychiatry, it may not be difficult to seduce one
group of professionals to do what the others would
not do, assuming the price is right. The Fallon Re-
port' alluded to this third force and considered the
possibility that the role of responsible medical officer
(RMO), who has legal and clinical responsibility for
the detained patient, could be taken over by someone
other than medical practitioners—someone who
may not be bound by conventional medical ethics.

There are real concerns about the use of risk as-
sessment as the basis for detention. Psychiatrists as a
group have traditionally claimed that risk prediction
is not an exact science and have been reluctant to
predict risk with medical certainty. Of course, that
has not stopped the courts'* from accepting testi-
mony that predicts future risks. The government has
now started identifying other key professionals who
will only work on the concept of risk and its manage-
ment. Risk is now unashamedly the central issue in
the proposals for new legislation and will become the
main justification behind detention. These profes-
sionals, the government hopes, will not mind being
the new custodians in the name of therapy. The

power of seduction, be it with money or promise of
fame, power, and glory is now going to be tested. It
seems that the government is determined to push this
bill through the Parliament, and this is made clear by
the fact that nowhere in the White Paper® is there
mention of medical expertise. The European Con-
vention requires detention of “persons of unsound
mind” to be only on “objective medical expertise.”
The term “clinical” has been substituted for “medi-
cal” throughout the White Paper,4 and it is not clear
whether this substitution will, in the event of a legal
challenge, be found to comply with the Human
Rights Act.

In its most recent proposals, the government has
merged the two issues of dealing with persons with
DSPD and Mental Health Act reform. This could be
seen as a piece of clever legislative maneuvering. The
government wants to make the criterion for deten-
tion so broad that separate legislation for dealing
with the DSPD group may not be needed after all.
The proposed DSPD legislation, despite government
optimism (Ref. 3, Annex B, page 30, para. 32—-40),
may not withstand a challenge under the freshly en-
acted Human Rights Act of 1998.”

I have hopes and dreams for my professional iden-
tity— of the sort of doctor I want to be and expect
others to be. I would like to think that no democratic
government would sacrifice the interests of any mi-
nority group, even those with DSPD, to keep the
majority happy. But if these proposals do not go
away, my dream of ethics-based psychiatry will dis-
appear. Suddenly, I am rudely awakened, sweating,
and weighed down by the same intense dysphoria
experienced by poor Alex in Anthony Burgess’s"
(and famously in Stanley Kubrick’s 1971 film treat-
ment'®) A Clockwork Orange. His dream of cure
merged with the reality of the so-called treatment
and it was no less abhorrent.

Acknowledgments

I express my gratitude to Gwen Adshead, MD, Consultant Fo-
rensic Psychotherapist/Senior Lecturer, and Nigel Blackwood,
MD, Lecturer at Broadmoor Hospital, who made helpful com-
ments on an earlier draft.

References

1. Report of the Committee of Inquiry into the Personality Disorder
Unit, Ashworth Special Hospital (known as the Fallon Report).
London: Department of Health, HMSO, 1999, Cm 4194

2. Clare Wilson Society: Psychiatrists may boycott white paper’s
treatment powers. The Guardian. December 20, 2000 (htep://
www.guardian.co.uk/Archive/Article/0,4273,4107768,00.html)

8 The Journal of the American Academy of Psychiatry and the Law



A W

Sarkar

. Managing Dangerous People with Severe Personality Disorder:

Proposals for Policy Development. London: Home Office/
Department of Health, TSO, 1999

. Reforming the Mental Health Act (White Paper) Parts I and II.

London: Home Office/Department of Health, The Stationery
Office, 2000, Cm 5016

. Mental Health Act 1983, § 1. London: HMSO, 1983
. Reid v. Secretary of State for Scotland, 2 WLR 28 (1999)
. Royal College of Psychiatrists: Response to the Scoping Commit-

tee on Reform of the Mental Health Act (circulated to members).
London, 1999

. Crime (Sentences) Act 1997, § 2 (now consolidated as § 109 Powers

of criminal courts (sentencing) Act 2000), London: TSO, 2000

11.

12.

13.

14.
15.
16.

. Human Rights Act 1998. London: HMSO, 1998
. Lewis G, Appelby L: Personality disorder: the patients that psy-

chiatrists dislike. Br J Psychiatry 153:44-9, 1988

Cope R: A survey of forensic psychiatrist’s views on psychopathic
disorder. J Forensic Psychiatry 4:215-35, 1993

Helmchen H, Okasha A: From the Hawaii Declaration to
the Declaration of Madrid. Acta Psychiatr Scand 101:20-3,
2000

Walcott DM, Beck JC: Dangerous Severe Personality Disorder.
J Am Acad Psychiatry Law 28:469-75, 2000

Barefoot v. Estelle, 463 U.S. 880 (1983)

Burgess A: A Clockwork Orange. London: Penguin, 1962

A Clockwork Orange. Burbank, CA: Warner Bros., 1971

Volume 30, Number |, 2002 9



