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The article by Michael S. Krelstein, MD,! which
presents the results of a nationwide survey examining
the role of mental health professionals in the inmate
disciplinary process, is a significant contribution to
the correctional mental health literature. Dr. Krel-
stein succinctly summarizes the case law that has pro-
vided the framework for the prison disciplinary pro-
cess. The Supreme Court’s current conservative
posture concerning the rights of prisoners is exempli-
fied in Sandin v. Conner,” which views placement in
an administrative segregation unit for less than one
year as not representative of a significant and atypical
hardship in the context of ordinary incidents of
prison life. As a result, due process is not ordinarily
required for such placements, because liberty inter-
ests are generally not violated under this standard.
Despite this invitation to forego due process hear-
ings, it has been my experience that prison systems
have continued to provide such hearings for a variety
of reasons, some of which may be related to the in-
tegrity of the disciplinary process. In addition to es-
tablishing a structure that can provide a clear and
consistent message to inmates who are violating
prison rules and regulations, these hearings can also
serve to decrease abuse of the disciplinary system by
correctional officers (i.e., writing up inmates for rule
violations that are unfounded). Segregation units,
especially disciplinary segregation, are usually de-
signed to be experienced by the inmate as an atypical
hardship in the context of ordinary prison life, de-
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spite the Supreme Court’s perception. This recogni-
tion by prison administrators probably also contrib-
utes to the continuation of these due process
hearings.

The impetus for prison mental health care profes-
sionals to have an increasing role in the inmate dis-
ciplinary process is described by Dr. Krelstein as aris-
ing from recent class action litigation challenging the
quality of mental health care services in prisons. This
statement is accurate, but it may be helpful to pro-
vide more history to understand better the subse-
quent evolution of mental health input into the dis-
ciplinary process.

An overview of class action litigation in correc-
tional psychiatry has been summarized recently in
this Journal.” In prison systems with constitutionally
inadequate mental health services, it is not difficult to
find inmates in segregation units who have serious
mental illnesses and were placed in these units be-
cause of a rule infraction that often was related to
their mental illness. Some of these inmates were ob-
viously psychotic at the time of their rule infractions.
Inmates housed in these segregation units (the jail-
within-a-prison usually referred to in correctional
systems as administrative, disciplinary, or punitive
segregation) are usually locked down in their cell 22
to 23 hours a day for weeks, months, or, less com-
monly, years. The clinical condition of an inmate
with a serious mental illness placed in a segregation
unit often deteriorates or does not improve because
of lack of adequate psychiatric treatment. Such a
finding is often a crucial issue that contributes to
plaintiffs’ prevailing in class action litigation relevant
to mental health services and often is the initial im-
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petus leading to an increasing role for mental health
professionals in the inmate disciplinary process.

The long-term remedy for this important symp-
tom of an inadequate mental health system is to im-
plement a constitutionally adequate system. Provid-
ing adequate mental health services to inmates will
significantly decrease, but not eliminate, rule infrac-
tions by inmates with serious mental illnesses that are
directly related to symptoms of their illness. How-
ever, such a remedy is a long-term process, which
often occurs in a stepwise fashion over many years.
Consequently, there are many short-term measures
initiated to minimize or correct problems associated
with the constitutional deficiencies found, especially
related to placement of mentally ill inmates in segre-
gation units.

A frequent initial step is implementation of a men-
tal health screening assessment of all inmates in the
segregation units, to identify those with serious men-
tal illnesses who are being harmed by continued
placement in the segregation units. The subsequent
remedial actions related to this specific procedure are
beyond the scope of this commentary. It is not sur-
prising that an associated step in this process is assess-
ment of the disciplinary hearing procedure. How it
was possible that inmates who were obviously men-
tally ill and in need of treatment were placed in such
units is the question that generally precipitates this
assessment. The absence of input by mental health
professionals into the disciplinary process is the fre-
quent answer to this question.

It should be remembered that this assessment of
the disciplinary process is occurring in the context of
the remedial phase of the class action litigation. Law-
yers, who are very knowledgeable in the area of due
process but understandably do not have mental
health expertise, are very involved in fashioning re-
medial plans during this stage of the litigation. As a
result, initial remedial measures often involve due
process procedures related to issues of competency to
proceed and responsibility, which may be theoreti-
cally sound from a legal perspective but are often not
helpful to the inmate and are burdensome to the
evolving mental health system. Mental health input
related to mitigation and disposition may also be
requested, often as an afterthought, as part of these
initial remedial measures.

The ensuing policies and procedures developed
are frequently written and reviewed by attorneys, cli-
nicians, and administrators who have little experi-

ence in criminal procedures or forensic psychiatry.
They are often poorly written, especially concerning
relevant definitions and the nature of the required
mental health assessments. For example, the defini-
tion of nonresponsibility is frequently vague or ab-
sent. The procedures are often unclear about whether
the required mental health assessments are based on
review of records only or necessitate a face-to-face
interview with the inmate. Many of the prison’s
mental health clinicians lack the forensic skills
needed to address adequately the issues of compe-
tency and responsibility, which exacerbates the prob-
lems associated with these policies and procedures.

Dr. Krelstein’s national survey provides a very use-
ful summary and analysis of the considerable diver-
sity among the states in prison policy concerning the
role of mental health services in the inmate disciplin-
ary process. Convincing arguments are provided to
show why state officials should proceed with caution
before incorporating mental health defenses into
prison disciplinary proceedings. The reasons pro-
vided by New York prison officials® in justifying
before various federal courts the policy that mental
health clinicians should not directly participate in
disciplinary hearings are particularly compelling, es-
pecially when related to issues of dual agency and
allocation of limited clinical resources.

Both of these concerns have slippery slope impli-
cations related to other aspects of the disciplinary
process. For example, should a mental health clini-
cian attend and/or be a member of the institutional
classification committee that reviews all inmates in a
prison’s segregation units? Many correctional sys-
tems have answered this question in the affirmative.
Dual-agency difficulties can be avoided by having a
mental health clinician who is not involved in the
segregated unit inmate’s care attend these meetings.
Most systems do not follow this model, because the
mental health input provided by such a clinician is
not particularly helpful to the correctional classifica-
tion process because of the clinician’s lack of famil-
iarity with the mental health needs of the inmate in
question. Thus, potential and actual dual-agency dy-
namics should be recognized and addressed. Alloca-
tion of mental health staff resources becomes a con-
cern, because these classification meetings frequently
involve several full days per week of a clinician’s time,
which obviously impacts a clinician’s availability for
providing direct treatment services.
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Dr. Krelstein also discusses the potential creation
of additional tensions between mental health and
custody staffs due to mental health clinicians’ partic-
ipation in disciplinary hearings related to responsi-
bility assessments. This problem generally results
from mental health clinicians without adequate
training or experience in forensic practice perform-
ing the responsibility examinations, which may re-
sult in inappropriate conclusions of nonresponsibil-
ity. Such results are often perceived by correctional
staff as providing the inmate with a get-out-of-jail-
free pass that is likely to cause tension between men-
tal health and correctional staffs, especially if a cor-
rectional officer has been assaulted by the inmate.

Similar to the low rate of successful not-guilty-
by-reason-of-insanity pleas in the nonincarcerated
population, it is rare that inmates would meet most
nonresponsibility standards in prisons that have con-
stitutionally adequate mental health services, if the
assessment was made by a forensically experienced
mental health clinician. Inmates who meet such a
standard would generally be diverted out of the dis-
ciplinary system process to a structured psychiatric
setting prior to the disciplinary hearing. Thus, the
use of valuable clinical resources for these forensic
assessments is hard to justify in a correctional mental
health system from the perspective of limited clinical
resources.

It is useful for mental health staff to be notified
when caseload inmates are issued notice of serious
(i.e., major) rule violations, because their actions
leading to the violations are often clinically signifi-
cant. A procedure should be in place that results in
timely notification of mental health staff of such oc-
currences, which should facilitate provision of men-
tal health input to the disciplinary process, when in-
dicated, relevant to the inmate’s competency to
proceed with the disciplinary hearing, mitigating
factors, and dispositional recommendations. Mental
health staff should also be available to the disciplinary
hearing officers for consultation purposes, when a
non-caseload inmate appears to be demonstrating
symptoms of a serious mental illness.

It has been my experience that mental health input
relevant to mitigating circumstances and disposi-
tional recommendations are perceived by many hear-
ing officers in the disciplinary process to be very help-
ful. Resultant dispositions may include revisions of
the inmate’s treatment plan to include components

that may have helped in avoiding the rule infraction,
such as closer monitoring of medication, participa-
tion in an anger management group therapy, and
often an abbreviated stay in the disciplinary segrega-
tion unit.

Establishment of a diversion system that bypasses
the disciplinary hearing process and involves appro-
priate mental health treatment, especially for men-
tally ill inmates with minor infractions, can often be
beneficial to both the inmate and the correctional
system. The correctional system saves money because
the disciplinary hearing process is expensive (e.g.,
$150 to $200 per disciplinary hearing in the Georgia
Department of Corrections).® The inmate benefits
by having a rehabilitative approach substituted for a
punitive one.

Dr. Krelstein’s recommendation to reemphasize
Eighth Amendment remedies (e.g., improve clinical
care) in current disciplinary policy revisions is very
reasonable. Most prison mental health clinicians
have expertise in providing clinical care to inmates
with serious mental illnesses in contrast to perform-
ing forensic assessments. Few studies are present in
the literature that are relevant to the relationship be-
tween provision of adequate mental health treatment
to inmates with serious mental illnesses and the fre-
quency of rule violations by these inmates. Condelli
et al.” found significant reductions in serious rules
infractions, suicide attempts, correctional discipline,
and the use of crisis care, seclusion, and hospitaliza-
tion among inmates in the New York prison system
who had been admitted to an intermediate care pro-
gram for inmates with psychiatric disorders. This
study, which is consistent with experience in other
correctional mental health systems, lends support to
Dr. Krelstein’s recommendation that the best inter-
vention is to improve the clinical services available to
inmates.
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