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Many of the mentally ill prisoners in this country have been convicted of drug crimes. New York State’s Rockefeller
Drug Laws from the 1970s established harsh sentences for drug crimes to quell a perceived epidemic. These laws
were reformed in 2004 to allow the option of resentencing, with the possibility of lighter sentences. However,
there is no formal mechanism in New York for a postconviction hearing for competency to be resentenced, thus
affecting the severely mentally ill who were sentenced under the old Rockefeller laws. The purpose of this article
is to highlight the psychiatric and legal difficulties that can arise without an option for a resentencing competency
hearing and to argue that despite the low number of inmates to whom this would apply, there is an important duty
to ensure due process to the mentally ill.
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Since the 1960s, when deinstitutionalization and an
increase in the recognition of civil rights prompted
state hospital closures and left a large number of
mentally ill individuals without appropriate commu-
nity treatment options, the correctional system in the
United States has become one of the largest care pro-
viders for the country’s mentally ill. As of 2005, 56
percent of state prisoners, 45 percent of federal pris-
oners, and 64 percent of jail inmates reported a his-
tory of mental health symptoms in the preceding
year.1 Of those who reported mental health prob-
lems, three-fourths also met criteria for substance
dependence or abuse.1 On any given day, there are
approximately 7,680 people with mental illness in
New York State’s jails and prisons; at least 2,850 of
those are in Rikers Island, the New York City jail and
arguably the state’s largest psychiatric facility.2 There

is no question that mental disorders and substance
abuse are common in the correctional system.

The fact that so many prisoners and detainees are
mentally ill raises concerns regarding such prisoners’
receiving appropriate mental health care and equita-
ble rehabilitation through the criminal justice sys-
tem. According to an American Psychiatric Associa-
tion Task Force in 2000,3 the role of correctional
psychiatrists is to provide inmates with as close to
community-level care as possible. Meeting this goal
can often be difficult given the stressors facing this
patient population: incarceration, potentially dan-
gerous interaction with other inmates, lengthy and
frustrating legal cases, and separation from outside
support. Equilibrating standards of care in correc-
tional institutions with standards in the community
remains a challenge.

Beyond the difficulty of accessing mental health
care, hospitalizations (both for treatment and for res-
toration of competency), stigmatization, poor cop-
ing skills and judgment, and mental illness itself all
may contribute to difficulties in navigating the crim-
inal justice system. Over the past 30 years, the psy-
chiatric and legal communities have come to accept
that efforts should be made to protect mentally ill
inmates from making incompetent legal decisions. In
New York State, Article 730 of the Criminal Proce-
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dure Law (CPL 730; Fitness to Proceed)4 is designed
to ensure competency until sentencing by authoriz-
ing the court to order a competency examination at
any time before sentencing. However, there is no
formal mechanism in place to assure competency in
the event of resentencing. This shortcoming has been
recognized in recent years in New York State, as re-
forms in the Rockefeller Drug Laws have created a
subpopulation of mentally ill inmates who find
themselves at increased risk of such adjudicative
incompetence.

In light of what the authors feel is a deficiency in
the Rockefeller Drug Law Reform Act as it relates to
mentally ill offenders—namely, no formal provision
for a competency evaluation to be resentenced—two
questions arise. Should there be a standard for com-
petency to be resentenced as legislation changes and
more prisoners become eligible for alternative sen-
tences? And if there should be such a standard, what
should it be?

The purpose of this article is to address the first
question and argue in favor of a resentencing com-
petency standard by discussing the Rockefeller Laws
and subsequent Reform Act, providing a case sce-
nario of how current deficiencies in the Act affect the
mentally ill, and exploring criminal competency
standards. Although the second question is outside
the scope of this article, we will mention it briefly in
the discussion.

History of the Rockefeller Drug Laws

In 1973, the New York State Legislature passed a
set of drug laws intended to be some of the most
severe in the country. Named for then Governor
Nelson Rockefeller, the Rockefeller Drug Laws es-
tablished mandatory prison sentences for the unlaw-
ful sale and possession of controlled substances.5

These laws were prompted by the idea that the only
way to quell the perceived drug epidemic was
through the application of inflexible and severe pun-
ishment.6 Under these laws, jail sentences were based
solely on the quantity of drugs possessed or sold by
the offender, without any consideration of the nature
or level of the offender’s involvement in the transac-
tion.7 The penalties were also applied without regard
to the offender’s character, background, or mental
status.

Over the past several years, the Rockefeller Drug
Laws have been increasingly criticized for contribut-
ing to the overcrowding of state prisons and for un-

just enforcement, primarily against nonviolent, low-
level dealers or addicts who are caught with a large
quantity of drugs. For example, the harshest provi-
sion of this statute mandated a judge to impose a
prison term of 15 years to life on anyone convicted of
selling two ounces or possessing eight ounces of any
narcotic substance.8,9

Consequently, in December 2004, then Governor
George Pataki signed into law the Rockefeller Drug
Law Reform Act, which significantly affected both
future and existing prison sentences for Class A-I
felony drug convictions.7 The reform was expanded
to include lower level Class A-II drug felonies in
August of 2005. As a result of the new laws, in-
mates currently serving indeterminate sentences
(e.g., 15 years to life) for Class A-I and A-II drug
convictions under the old law have become eligible
for discretionary resentencing to determinate (i.e.,
fixed-duration) sentences.5,7,10

Under the Reform Act, approximately 1,000 New
York State inmates are eligible for resentencing.11,12

A procedure has been established for affected inmates
to apply to the court for resentencing, and if ac-
cepted, an inmate has the option to accept or reject
the new sentence.10 This decision should not be
made lightly. In some cases, an inmate may be eligi-
ble for release on parole under the old indeterminate
sentence earlier than the expiration date of the new
determinate sentence.10 However, parole requires a
hearing and is not a guaranteed outcome, while the
new determinate sentence would expire on a certain
date. Thus, the inmate must be able to weigh the
advantages of both the old and new sentences before
coming to a decision.

Given that the Reform Act triggers a potentially
complicated decision and that competency at trial
does not necessarily last for the duration of one’s
sentence, an inmate’s competency should be consid-
ered at resentencing. Questions regarding an offend-
er’s understanding of the court proceedings and the
resentencing options, as well as his ability to make an
informed decision, may arise during the subsequent
resentencing hearings. CPL 730 applies only to pre-
sentenced prisoners. Article 390 of the Criminal Pro-
cedure Law,13 which allows for a psychiatric exami-
nation of a defendant to provide guidelines to the
court regarding relevant treatment options and to
raise concerns about competency before sentencing,
also only applies to pre-sentenced prisoners. There-
fore, as it stands, the approximately 1,000 state pris-
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oners eligible for resentencing under the Reform Act
do not have access to an official competency hearing.

The Problem for Mentally Ill Prisoners

Imagine the following case scenario, a realistic one
in our clinical experience, and consider the problems
that may arise when official competency hearings are
not available for prisoners being resentenced. A mid-
dle-aged man with no known psychiatry history be-
fore his incarceration is arrested and sentenced under
the Rockefeller Drug Laws on felony drug charges.
Over time, he begins to behave bizarrely, reports per-
ceptual disturbances, and becomes increasingly di-
sheveled and odd, laughing and talking to himself.
He seems to meet criteria for schizophrenia, undif-
ferentiated type.

Following the Rockefeller Drug Law Reform Act,
an attorney files a motion for him to be resentenced.
When he appears before the judge, he is clearly psy-
chotic, and the judge orders that he receive mental
health treatment in a hospital, as occurs in pretrial
competence evaluations. However, correctional offi-
cials do not follow through on the judge’s order to
remove him to the hospital because he is already a
sentenced prisoner and therefore does not qualify for
the same restoration of competence treatment as pre-
trial detainees. He remains in jail for some time and
becomes increasingly psychotic. Eventually, he is
transferred to an inpatient service, where he is treated
involuntarily and has only modest improvement in
his condition. He continues to believe that he can
walk out of the hospital or jail whenever he wants.

His attorney, meanwhile, tries unsuccessfully to
vacate the inmate’s original sentence so that he can
attain the status of a pre-sentenced prisoner and be
eligible for forensic hospitalization under CPL 730.
The attorney then lobbies for a competency exami-
nation, claiming that despite the inmate’s status as a
sentenced prisoner, he has a constitutional right to
be resentenced and to understand what that in-
volves. The judge agrees and orders a competency
evaluation, implying that he feels it is the most
appropriate option, since the Reform Act does not
provide guidance for such contingencies. Follow-
ing the evaluation, the inmate is found not
competent.

After more than a year of disagreements over pro-
cedure and agency responsibilities among govern-
ment officials, the inmate is finally transferred to a

facility to receive treatment to restore competency.
After two years, he is eventually considered compe-
tent and is resentenced to a determinate term.

Criminal Competency

Evaluations of competency to stand trial are criti-
cal for the maintenance of fair jurisprudence in this
country; it is considered inappropriate and unfair to
try, convict, or punish a defendant who is incompe-
tent.14 Society also has an interest that the defendant
be a conscious and intelligent participant in the ad-
versarial system.15

It is commonly believed that the concept of com-
petency first arose at least as early as the 17th century
when the English courts encountered defendants
who stood mute when required to make a plea. The
individual could then be found “mute of malice” or
“mute by visitation from God” (Ref. 15, p 126). The
latter category initially referred to the literally deaf
and mute, but over time it also included lunatics, and
these individuals were not expected to enter a plea.15

Early English court decisions similarly endorsed the
idea that subjecting certain types of individuals to
trial was unfair. In Frith’s Case in 1790,16 the court
postponed trial until “by collecting together his in-
tellects, and having them entire, [the defendant] shall
be able so to model his defense and to ward off the
punishment of the law” (Ref. 16, p 307). English
common law influenced the development of Ameri-
can criminal law, including the concept of compe-
tency. In 1899, the Court of Appeals case of Youtsey
v. United States17 linked trial competency to the U.S.
Constitution. The common law prohibition against
trials in absentia represents the earliest foundation of
the legal construct of competency. “Just as a criminal
defendant has the basic right to be physically present
at trial to confront his or her accusers, a defendant
must be mentally present or aware enough of the legal
situation to meaningfully confront his or her accus-
ers” (Ref. 18, p 360, emphasis in original).

In 1960, the U.S. Supreme Court first established
a federal standard for competence to stand trial in
Dusky v. United States.19 In that decision, the Court
outlined the two prongs of competence: the capacity
to understand the criminal process (“a rational as well
as factual understanding of proceedings against him”
[Ref. 19, p 402]), and the ability to function in that
process (“a sufficient present ability to consult with
his attorney with a reasonable degree of rational un-
derstanding” [Ref. 19, p 402]).
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There are nuances in this decision that warrant
consideration. First, Dusky established that compe-
tence focuses on present ability, distinguishing it
from the test for criminal responsibility (mental state
at the time of the offense). Second, the Dusky test
refers to capacity as opposed to willingness. There-
fore, unless the defendant’s unwillingness to partici-
pate is the result of psychopathology, the mere lack of
motivation will not lead to a lack of competency.
Third, the standard states that the defendant must
have a reasonable degree of understanding; perfect
understanding is not required. Finally, the Dusky
standard emphasizes the presence or absence of ratio-
nal as well as factual understanding. Therefore, even
if a defendant understands the sentence associated
with his criminal act, such as in the case scenario we
described, he may still be found incompetent if, for
example, as a result of mental illness, he psychotically
believes that he will be able to leave prison whenever
he wants.

The Dusky formulation has constitutional status
and is followed by many state courts; others have
incorporated it into similar standards. For example,
the New York State statute defines an “incapacitated
person” as “a defendant who as a result of mental
disease or defect lacks capacity to understand the pro-
ceedings against him or to assist in his own defense.”20

Although the term competency to stand trial im-
plies only the evaluation of a defendant’s ability at
trial, the U.S. Supreme Court’s decision in Godinez
v. Moran21 allowed the same standard of competence
to be applied across a spectrum of legal decisions in
all federal jurisdictions and most states. This broad
application has included decisions regarding compe-
tency to confess, competency to plead guilty, and
competency to waive one’s right to counsel. Al-
though Godinez helped clarify competency in pre-
sentenced prisoners, most states apply the test for
competency to stand trial during the sentencing
phase,22 when the state of being competent to stand
trial is presumed still to be in effect.23

Discussion

The legal process allows for raising the matter of a
defendant’s competence at any point in criminal le-
gal proceedings, including during trial and at sen-
tencing.24 There are formal mechanisms in place for
this evaluation to occur until sentencing, but not in
the event of resentencing. Although in the case sce-
nario we described the question of the defendant’s

competence was not raised at trial or sentencing, his
apparent lack of competence after sentencing and
before resentencing raises significant concerns.

Given the complicated nature of the choice that
the Reform Act presents to eligible inmates, we feel
that a formal competency evaluation should be con-
sidered for inmates who seem potentially unable to
make a reasonable or rational decision. In our case
scenario, successful resentencing occurred only after
much disagreement over procedure and multiple
hospitalizations and with the persistence of a diligent
attorney. There are mentally ill inmates in prison
who are not competent to be resentenced. Without
the benefit of sustained advocacy, we wonder what
will happen to them. We recommend that the New
York State Legislature consider formalizing this com-
petency evaluation, as for pre-sentenced prisoners
under CPL 730, to ensure that defendants in circum-
stances similar to those we have described are af-
forded a fair opportunity to participate in legal
proceedings.

We see the strongest argument against such a pro-
posal as primarily political. With only a thousand
defendants eligible for resentencing under the Re-
form Act and only a small percentage of that thou-
sand likely to be mentally ill and/or incompetent, the
legislature may be hard pressed to justify the devo-
tion of time, energy, and political impetus to amend
a law that has taken over 30 years to reform. How-
ever, the legislature and the courts have repeatedly
endorsed the importance of ensuring competency to
stand trial. CPL 730 itself is a manifestation of the
legislature’s understanding of this long-accepted
principle. The numerous cases referenced herein sug-
gest the judiciary’s upholding of the legislature’s in-
tent. The need to ensure due process by implement-
ing procedures to protect an individual’s right not to
be tried or convicted while incompetent should ex-
tend to the resentencing phase described in the Re-
form Act. This protection should be required regard-
less of the number of people affected.

We do not propose specifics about a competency
standard for resentencing as that would involve a
much lengthier discussion. However, it should be
noted that there is precedent (despite Godinez), in
the forensic literature and in case law, for considering
alternate standards in assessing competency at
various points in legal proceedings. For example,
Slobogin25 argues that pleading guilty entails a
higher level of competency than standing trial and
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that waiving counsel requires an even greater capacity
than standing trial or pleading guilty, as the conse-
quences of waiving counsel are much more difficult
to comprehend. It has also been argued that the stan-
dard for competency to be sentenced should warrant
a different test because it “incorporates an ability to
realistically perceive best interests in relation to po-
tential dispositions and sanctions” (Ref. 23, p 278).

Finally, the recent 2008 U.S. Supreme Court case,
Indiana v. Edwards,26 raises the question of whether a
single competency standard should be used to decide
different legal decisions. Ahmad Edwards, diagnosed
with schizophrenia and charged with attempted mur-
der while trying to steal a pair of shoes, was denied
self-representation after being found competent to
stand trial. Despite the Indiana Supreme Court’s order
for a new trial, the U.S. Supreme Court held that
“the Constitution permits States to insist upon rep-
resentation by counsel for those competent enough
to stand trial under Dusky but who still suffer from
severe mental illness to the point where they are not
competent to conduct trial proceedings by them-
selves” (Ref. 26, p 12). This suggests a different stan-
dard when considering competency to stand trial and
competency to represent oneself in court.

The literature and the contours of the case sce-
nario that we have presented suggest the emergence
of a movement away from a universal standard of
criminal competency and toward more individual
and task-specific requirements. While more task-
specific standards may be ideal, we feel that at a basic
level, a formalized evaluation at key points in the
course of an individual’s legal proceedings (e.g., trial,
sentencing, and resentencing) is both constitution-
ally mandated and necessary to provide timely and
appropriate psychiatric care.
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