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Recently, Juth and Lorentzon proposed to replace the concept of free will, as considered relevant in criminal
responsibility, with the concept of autonomy. In addition, they conceived of the assessment of criminal respon-
sibility in terms of a decision-making process. In this article, | suggest that, based on these characterizations, there
is an essential similarity between assessments of criminal responsibility and assessments of competent decision-
making within the context of informed consent. In both assessments, autonomy and decision-making would be
central factors. If one accepts this basic similarity, | argue, interesting opportunities are opened up in the sense that
research on criminal responsibility could be directly informed by research on competent decision-making.
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There is still disagreement about how forensic assess-
ments of criminal responsibility should be under-
stood and implemented.'™ Recently, Juth and
Lorentzon” proposed to conceive of such assessments
and of their underlying justification in terms of
(diminished) autonomy. In this article, I discuss their
proposal and explain why it presents an interesting
opportunity for forensic psychiatry. In fact, I argue
that conceiving of these assessments in terms of au-
tonomy and decision-making, as Juth and Lorentzon
propose, opens up the possibility of linking this type
of assessment to another assessment, that of compe-
tence to decide about treatment options within the
context of informed consent. The main point of this
contribution is not whether criminal responsibility
can be conceived of in terms of autonomy, but the
opportunity that opens up if we perceive of it in
terms of autonomous decision-making and action.

[ first discuss the proposal by Juth and Lorentzon,
explaining to what extent I agree with their line of
reasoning and at what points I am not convinced by
their argument. Then, I explore the possibilities that
are created by their proposal. I suggest that research
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on the patient’s competence to consent to treatment
may directly inform research on assessments of crim-
inal responsibility.

A Proposal: Autonomy and Decision-
Making Competence

In 2010, Juth and Lorentzon® put forward an ar-
gument on the relationship between free will and
criminal responsibility. To avoid problems associ-
ated with the concept of free will, they propose to
replace free will with the concept of autonomy. They
state:

Fortunately, however, psychiatry and law can manage with-
out any reference to any position in the debate on free will.
One can pose the question of responsibility and account-
ability in terms of control and control in terms of a concep-
tion of autonomy that is neutral on the traditional meta-
physical question of free will [Ref. 3, p 5].

In addition, they point to an essential aspect of au-
tonomy thus understood: “Another factor determin-
ing the autonomy of an individual is the capacity to
make decisions from one’s desires: decision com-
petence” (Ref. 3, p 5). What they have said in these
quotations comes down to reformulating and
understanding assessments of criminal responsi-
bility in terms of autonomy and competence in
decision-making.

Juth and Lorentzon not only propose to conceive
of forensic assessment of criminal responsibility in
terms of autonomy and decision-making, but they
also claim that autonomy is neutral to the matter of
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free will. On this point, I am not convinced.* For
instance, the philosopher Alfred Mele says in Auzon-
omous Agents: “Autonomy, as I understand it, is asso-
ciated with a family of freedom-concepts: free will,
free choice, free action and the like” (Ref. 5, p 4). In
other words, the concept of autonomy may very well
be directly related to the metaphysical concept of free
will. Another argument against their claim that au-
tonomy would be neutral to free will concerns their
concept of autonomy in terms of control. In fact,
control is a central concept in the philosophy of free
will: The Stanford Encyclopedia of Philosophy (entry
“free will”) reads: “Our survey of several themes in
philosophical accounts of free will suggests that a—
perhaps the—root issue is that of control” (Ref. 6;
emphasis in the original). Therefore, I do not think
that replacing free will with autonomy provides a
watertight distinction between the assessment of
criminal responsibility and the concept of free will.”
Meanwhile, it is undeniable that in practice, the con-
cept of autonomy is perceived of as less problematic
than free will. Therefore, although Juth and Lorent-
zon are not completely successful in abolishing free
will, they may well have succeeded in putting it at
some distance.

Yet, the more important point is that they have
been able to rephrase the assessments in terms that
suggest a kinship with another assessment, that of
competent decision-making. Autonomy is consid-
ered to be a central concept with respect to compe-
tent decision-making in medicine. We want people
to be able to make autonomous, well-informed deci-
sions about treatment options. As Beauchamp and
Childress state in a section on the capacity of auton-
omous choice: “Although autonomy and competence
differ in meaning. . . , the criteria of the autonomous
person and of the competent person are strikingly
similar. . . . Standards of competence feature mental
skills or capacities closely connected to the attributes
of autonomous persons, such as cognitive skills and
independence of judgment” (Ref. 8, pp 113-14; em-
phasis in original). As long as people are capable of
autonomous decision-making, their decisions have
to be respected. According to Owen ez al., we want,
“an individual’s autonomous decisions relating to the
acceptance and refusal of medical treatment [to] be
respected” (Ref. 9, p 40). What opportunities are
opened up by reframing the assessment of criminal
responsibility in terms usually connected with assess-
ments of competence?

Opportunities

Reframing the nature of criminal responsibility in
this way opens up the possibility of linking the fo-
rensic assessment with research and discussions on
competent decision-making.””'® In fact, unlike as-
sessments of criminal responsibility, assessments of
competence have been studied extensively.'” There
continue to be major disagreements on how compe-
tence should be approached,l 14 byt much research
has been done and views have crystallized.'”> Given
the basic similarity, as suggested by Juth and Lorent-
zon (in addition to other resemblances'®'®), forensic
psychiatry may well be in a position to learn some-
thing about criminal responsibility directly from re-
search on a patient’s competence.

Let us consider this possibility in more detail. Of-
ten, four abilities or skills are considered to be neces-
sary for (autonomous) decision-making: to express a
choice, to understand the relevant information, to
appreciate one’s situation and its consequences, and
to reason about treatment options.'>'” These four
abilities were in part derived from extensive study of
legal cases of competence to make treatment deci-
sions.'® There is some flexibility with respect to the
interpretation and usage of these criteria in the actual
assessments of competence, at least in practice. Of-
ten, the abilities are considered to be separate poten-
tial thresholds on a sliding scale of competency, with
usage dependent, for example, on statute or case law.
If used as a sliding scale, only the first ability may be
necessary for very simple, nonrisky decisions, but for
life-saving or threatening decisions, the fourth ability
may be needed."” The four criteria have been used to
develop a widely applied assessment tool, the Mac-
CAT (MacArthur Competence Assessment Tool).
This conceptual approach (in particular, the Mac-
CAT-T) has generated much research worldwide on
competence to consent to treatment, resulting in at
least some consensus on how to view and assess a
patient’s competence.”'> Moreover, the MacCAT-T
has become a helpful tool used in clinical practice by
health care professionals in many countries.'®

Given the profound similarity suggested (indi-
rectly) by Juth and Lorentzon between assessments of
a patient’s competence and criminal responsibility,
both the four criteria and the MacCAT may provide
a valuable starting point for clarifying and standard-
izing assessments of criminal responsibility.*® (The
MacCAT has been applied to a forensic setting, but
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in connection with competence to stand trial,”' not
criminal responsibility, as such.)

Let us look at the possibility of applying the four
criteria in the forensic context. In assessments of
criminal responsibility, a defendant should under-
stand the situation, its consequences at the time of
the crime, and the options open to him at that mo-
ment. He not only should have been able to perceive
his options, but also should have the mental capacity
to reason about them, and he should be able to un-
derstand any information relevant to that particular
situation. In fact, given the differences between the
forensic setting and the setting in which competence
to consent to treatment is needed, in my view at least
two specific adjustments have to be made regarding
these criteria. The ability to express a choice (used in
assessments of competence to consent to treatment)
should be replaced by the ability to put one’s deci-
sions into action or to control one’s actions. This
ability may appear to be similar to the phrase used
in the insanity defense: “The ability to conform one’s
behavior to the (requirements of the) law.” However,
the meaning intended here is more general, because it
refers to the entire process of decision-making and
behavior generation, not merely to the phase of put-
ting a decision into action. (In practice, it certainly
may be difficult to determine whether the actor was
incapable of conforming or just did not want to con-
form to the law).

Second, understanding the relevant information
in the context of informed consent refers to the
specific medical understanding of the condition of
the patient. In forensic assessments it is less about the
medical view of the situation and more about legal
and moral understanding of the situation, like not
knowing that what one is doing is wrong
(M’Naughten).”® Therefore, this component could
be adjusted by understanding the situation from the
relevant legal and moral viewpoint. (I realize that
there is some lack of clarity about the relationship
between moral and legal responsibility. Yet, in line
with Elliott,”” for example, I consider moral respon-
sibility relevant to criminal responsibility. These fac-
tors would have to be elaborated.)

For example, in the case of a paranoid delusion,
the defendant’s information or knowledge about the
situation may have been extremely distorted. The
defendant may have believed that his neighbor was
the devil, on the verge of attacking him. The para-
noid delusion (distorted knowledge or information

about the situation) then results, via an intact deci-
sion-making process in itself, in an act of self-defense.
However, since the relevant knowledge or informa-
tion was completely wrong (the neighbor was not
attacking the accused at all), this act of self-defense in
fact constitutes a criminal act. Alternatively, consider
a very different kind of neuropsychiatric disorder,
Tourette’s syndrome. Notably, the tics in the syn-
drome can be relevant within the context of criminal
responsibility.””> For example, because of a tic, a pa-
tient with Tourette’s may hit another person. In such
a case, there is no problem in understanding the rel-
evant information about the situation, appreciating
the situation, and reasoning about the behavioral op-
tions, but the generated action itself is out of control:
the relevant motor act (tic) is not the result of a
decision-making process. So, if we exculpated the
patient, it would be on very different grounds than in
the case of the defendant with the paranoid delusion.
Still, the two have something in common: neither of
the acts is the result of an autonomous decision-
making process. These are examples showing that
different mental disorders can undermine different
abilities needed for autonomous decision-making
and action. Of course, mental disorder may affect
several of the four abilities at the same time—for
example, in cases of delirium, dementia, or paranoia
combined with incoherence.

A scale that applies the four elements within the
forensic setting might be helpful. There are already
three versions of the MacCAT: the MacCAT-T
(which is used in treatment settings), the Mac-
CAT-CR (for clinical research settings), and the
MacCAT-CA (for competence to stand trial assess-
ments).”! A “MacCAT-R” for criminal responsibil-
ity settings could be developed.

Objections

There are several objections that may be raised.
One can argue that the Juth and Lorentzon argument
is not conclusive with respect to autonomy and de-
cision-making. I have taken their proposed concep-
tion of criminal responsibility as a starting point for
my argument. Although, to my knowledge, they
were the first to conceive of criminal responsibility
in these terms, they have not been the only ones
to articulate the link between autonomy and criminal
responsibility. For instance, Shuman and Gold
wrote:

Volume 39, Number 2, 2011 233



Autonomy, Criminal Responsibility, and Competence

Of particular interest are those who display impulsive ag-
gression. Impulsive aggression implicates two fundamental
concerns of the criminal justice system—autonomy and
dangerousness. Autonomy, [as] used in this text, refers to
the capacity of individuals to choose how to act and, con-
sequentially, whom the criminal law should hold account-
able (i.e., the impact of age, illness, and intelligence on
choice and consequentially criminal responsibility) [Ref.

24, p 725].

Victoroff, in a recent paper on criminal responsi-
bility, aggression, and brain science, says that “the
idea of moral responsibility is rooted in a belief in the
Kantian imperatives of both rationality and auton-
omy, a.k.a., free will . . .” (Ref. 25, p 190). In addi-
tion, in moral philosophy, autonomy is often linked
to responsibility. For instance, according to Buss, “to
be autonomous is to be a law to oneself; autonomous
agents are self-governing agents. Most of us want to
be autonomous because we want to be accountable
for what we do.”?° So, although it is true that Juth
and Lorentzon may be misguided, a strong case can
be made for the relevance of autonomy and autono-
mous decision-making within the context of respon-
sibility in general and criminal responsibility in
particular.

Meanwhile, there are differences between the as-
sessment of criminal responsibility and of autonomy
and decision-making.'” The most important stems
from the circumstance of an illegal act (for which the
defendant is being prosecuted) versus a legal choice
(about treatment options). According to Simon, as-
sessment of criminal responsibility is about establish-
ing whether there is “a lack of knowledge of the na-
ture or wrongfulness of the act” (Ref. 17, p 3984).
So, it appears to be sensible that whatever MacCAT-
like questionnaire might be developed to operation-
alize the aspect of understanding, the specific norma-
tive nature of this understanding has to be taken into
account. I proposed earlier that this could be dealt
with via an adjusted use of the item of “understand-
ing,” applied as legal and moral understanding of
the situation (instead of understanding its medical
aspects).

One can argue that it is good to keep these assess-
ments separate, because of the intimate relationship
between the law and these particular assessments and
because in the legal system the assessments of crimi-
nal responsibility and competence in making treat-
ment decisions function in very different domains.
Why then should we not stick to the legal divisions
and continue using the same concepts, instead of

looking for ways to capture them under overarching
concepts? One reason is that research on competence
assessments has shown that an international discus-
sion that does not merely focus on legal aspects and
regulations, but is intended to grasp the central point
in both a legally and clinically relevant manner, can
be successful.'® In other words, if Juth and Lorent-
zon are right and if I am right about the implication,
then it may be good for forensic psychiatry to tran-
scend the strict legal context and seek to clarify the
basic phenomena and criteria, while still paying close
attention to the legal matters.

Case lllustration

The case of a patient whom we will call Mr. Jones
illustrates that the law makes certain subdivisions,
which in nature or in normal life are much related.
He suffers from a paranoid delusion. He is convinced
that the FBI is after him, and most of his daily activ-
ities are dominated by actions to avoid having the
FBI find out about him. For instance, he has gone to
his bank and made financial transactions that have
caused him to lose all his money. A financial guard-
ian is now being considered for him. He has also
visited his attorney and disinherited his children, be-
cause he believes that they are participating in the
conspiracy. Furthermore, he has diabetes, but he no
longer trusts his general practitioner or the pills he
prescribes. The doctor proposed an operation, but he
refused. Mr. Jones’ competence was assessed, and he
was deemed incompetent to make a decision about
the surgery. Finally, he became certain that his neigh-
bor, being an informant to the FBI, was on the verge
of attacking him. When Mr. Jones saw his neighbor
coming along the walkway to his second-floor apart-
ment, he was sure the neighbor would murder him.
Because he saw no other option, he decided to act,
and he threw his neighbor off the walkway, killing
him.

Mr. Jones has a mental disorder that severely in-
fluences his decision-making processes and therefore
his actions. Some of the tragic decisions Mr. Jones
has made will be understood primarily in terms of
autonomy and competence (or incompetence), and
others will be primarily approached using concepts
such as criminal responsibility or criminal account-
ability. Yet, every part of the story seems to show
problems with what we could consider in broad
terms to be the agent’s autonomous decision-mak-
ing. I certainly realize that this is not a completely
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convincing argument, but those may be rare in this
kind of discussion. The point is that to approach
cases of criminal responsibility with a concept of au-
tonomy that is usually applied in very different legal
settings, may not be a strange thing to do when look-
ing at how a daily life like that of Mr. Jones proceeds.

We should note that it is not just the case that
responsibility can be approached from the perspec-
tive of competence; the other way around also seems
to be possible.'® For instance, Welie and Welie say
that:

... it is generally believed that patients . . . carry final re-
sponsibility for their own health care (or at least the accep-
tance or refusal thereof). If a patient refuses much needed
medical care, no one but the patient is responsible for that
decision. Patients have a right to be left alone. We can only
hold persons responsible if they could have made a different
decision and if they were free and able to reach a different
decision. Competence is the patient’s ability to make a
choice about the various medical interventions offered to
him by the caregiver, and to bear accountability for that
choice” [Ref. 27, p 129].

In fact, Elliott prog)osed to understand competence
as accountability.2 In his view, what matters is that
patients who make decisions about their treatment
can justifiably be held accountable for what they
choose. This means that the concepts of accountabil-
ity and responsibility, concepts from the domain of
forensic psychiatry, are applied to the domain of
competence to make treatment decisions. So, com-
petence, apparently, can be understood in terms of
responsibility and accountability, as well."°

Conclusions

Juth and Lorentzon proposed to conceive of crim-
inal responsibility, and assessments thereof, in terms
of autonomy and competence in decision-making.
On the basis of this characterization of criminal re-
sponsibility, I propose that the four criteria often
used with respect to competent decision-making
may provide a valuable starting point for clarifying
and applying assessments of criminal responsibility.
Furthermore, just as in research on competence, fo-
rensic psychiatry should aim at internationally ori-
ented research on criminal responsibility, based on a
conceptual rather than a strictly legal approach. The
development of a MacCAT adapted for these assess-
ments could facilitate such research and the exchange
of data and ideas, because it enables researchers to use
the same criteria in various groups of defendants in
different countries and jurisdictions. The four abili-

ties may in this way function as a heuristic tool for the
development of widely acceptable and applicable cri-
teria for assessments of criminal responsibility.
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