Commentary: Postpartum Psychosis,
Infanticide, and Insanity—Implications
for Forensic Psychiatry

Susan Hatters Friedman, MD, and Renée Sorrentino, MD

Two dozen nations have infanticide laws that decrease the penalty for mothers who kill their children of up to one
year of age. The United States does not have such a law, but mentally ill mothers may plead not guilty by reason
of insanity. As in other crimes, in addition to the diagnosis of a mental disorder, other factors, such as knowledge
of wrongfulness and motive, are critical to the assessment. Postpartum psychosis has been described for 2,000
years and modern science supports a genetic component to the risk. Yet, the Diagnostic and Statistical Manual of
Mental Disorders does not include it as a diagnosis, leading to difficulty in testimony. In this article, we discuss
postpartum psychosis, infanticide law, and research regarding mothers who kill, and we make recommendations

to forensic psychiatrists.
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Postpartum psychosis (PPP) was described by Hip-
pocrates in 400 BC in a case of confusion, hallucina-
tions, and insomnia occurring six days after a woman
gave birth to twins. 2 Consistently, the picture of
PPP includes not only psychotic symptoms, but also
mood and cognitive symptoms.” Symptoms of PPP
tend to develop quickly, in the first weeks after de-
livery. They include auditory hallucinations and an
organic presentation, with other types of hallucina-
tions. Delusions, in contrast to those in schlzophre—
nia, often evolve qulckly and may center on the in-
fant, the focal point of the mother’s life. Deluswns
that the baby is evil or not hers elevate risk of harm.*
Dysphoric mania, with symptoms of both mania and
depression co-existing or rapidly shifting, may ap-
pear. Cognitive symptoms, such as confusion and
sometimes a delirium like presentation, complete
the organic picture’ and elevate the risk of negligent
harm of the child.®

PPP occurs in one to two births per thousand.
Recent research supports a genetic basis of postpar-
tum psychosis,”” lending further credence to this
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illness, described for more than two millennia. Al-
though PPP is most often related to bipolar disorder,
the woman may not have any psychiatric history.
Obviously, the organic symptoms and timing in the
immediate postpartum necessitate a work-up for
medical causes of psychiatric symptoms. PPP is best
treated in hospital, due to risks to mother and infant
from the rapidly evolving symptoms.” It has been
estimated that untreated PPP carries a four percent
risk of infanticide and a five percent risk of
suicide.'™"?

In distinction to PPP, postpartum depression
(PPD) occurs much more commonly (in 10-20 per-
cent of mothers).'? Risk factors include personal or
family history of depression, stressful life events, poor
emotional support, sleep deprivation, and certain
personality traits.'> Symptoms of PPD are similar to
those of major depression at other points in a wom-
an’s life, although anxiety may be more common.

Thoughts of harming one’s child are more com-
mon than psychiatrists often realize.'* A study of
mothers of children younger than three years found
that 41 percent of depressed mothers had such
thoughts, as did 7 percent of controls.'” Not only
mental illness leads to such thoughts. A general pop-
ulation study of mothers with colicky infants found
that 70 percent had explicit aggressive thoughts to-
ward their infants, and 26 percent had infanticidal
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thoughts during colic episodf:s.16 Most mothers,
however, do not act on such thoughts. An Indian
study of hospitalized women with postpartum men-
tal illness found that infanticidal behavior correlated
with psychotic beliefs about the infant and negative
maternal reaction to the separation.'” A common
pattern of “powerlessness, poverty and alienation”
was noted among mothers who kill (Ref. 18, p 1582),
and similarly noted is the need for better accessibility
of services for at-risk women. Suggestions for preven-
tion for psychiatrists”'”*% and for pediatricians®" are
provided elsewhere and are outside the scope of this
commentary. Although women with postpartum
mental illness who have killed are clearly in need of
treatment, their need for psychiatric therapy is a sep-
arate concern from their culpability, just as it is in
other crimes.

Infanticide Laws

Internationally, most infanticide laws are based on
the 1922 British Infanticide Act (amended in 1938).
Approximately two dozen nations have such laws,
including Canada and Australia.”® In brief, the Act
allows a mother, who has caused the death of her
infant (younger than one year) and who has not re-
covered the “balance of her mind” after childbirth or
lactation to be found guilty of infanticide, which is
akin to manslaughter, rather than murder. However,
in practice, women who are not mentally ill also take
advantage of these laws. Women often receive pro-
bation and mental health referrals rather than incar-
ceration. In the early 20th century, these laws were
based on then-current thinking about lactational in-
sanity, but laws have remained since, related to pub-
lic desire to excuse women who evoke sympathy.>°
Societal mores toward mothers who kill have shifted
dramatically and repeatedly over generations, mov-
ing from lenient to harsh and back again.”” In the
United States, a bill was introduced in Texas in 2009,
in the wake of the Andrea Yates case, to create the
offense of maternal infanticide, which used similar
language. H.B. 3318 did not pass.l’23 Criticisms of
infanticide laws include inherent gender bias, dimin-
ished value of the infant’s life, and unnecessary over-
lap with a sufficient insanity defense. Finally, evi-
dence suggests that the one-year age cutoff does not
comport with research data, if the goal is to excuse
mentally ill mothers.>*

Insanity, Motive, and Child Murder
by Mothers

The concept of Deific Decree has biblical origins
in the story of Abraham, who was commanded by
God to kill his son Isaac as a test of faith. Justice
Cardozo believed that infanticide was a special case.
He described a loving mother killing her child be-
cause of the delusion that God “ordained the sacri-
fice. It seems a mockery to say that, within the mean-
ing of the statute, she knows that the act is wrong.”*’
Cardozo also believed that a contemporary jury
would not find such a mother guilty and suggested
that the term wrong not be limited to legal wrong-
fulness. Particularly in such cases, the question may
become the mother’s understanding of legal versus
moral wrongfulness of her act, as it was in 7exas v.
Andrea Yates. Goldstein later noted, “women suffer-
ing from postpartum depression who commit infan-
ticide may be able to distinguish right from wrong
intellectually, yet may lack capacity to appreciate in
depth the wrongfulness of their act on an affective
level” (Ref. 26, p 127).

Mothers have various motives for killing their chil-
dren, including, most commonly, fatal maltreatment
(chronic abuse or neglect with inflicted but unin-
tended death); altruistic murder, believing it in the
child’s best interest; acutely psychotic murder with
no comprehensible motive; unwanted child (which is
most common in cases of neonaticide); and, least
commonly, revenge against a partner or
spouse.””*”?® While depression or psychosis may
co-occur in any of the five motives, it would logically
be exculpatory only in the altruistic or acutely psy-
chotic type. There is a strong intersection of filicide
with suicide; 16 to 29 percent of mothers (and 40%-—
60% of fathers)?® commit suicide in conjunction,
implying elevated rates of mental illness among fili-
cide perpetrators of both genders. In a study of per-
petrators of filicide-suicide in Cleveland, depression
and psychosis were common, and the mother’s mo-
tive was most frequently altruistic.’® In a comparison
of samples, traditional suicide predictors did not dis-
tinguish mothers who attempted suicide from those
who did not.”!

In NGRI evaluations, the mother’s motive should
be considered. Our study in Michigan (ALI test) and
Ohio (M Naughten state) of those found NGRI for
filicide yielded 39 women.?> Most (72%) had prior
mental health treatment, and the majority (56%)
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planned suicide with the filicide. Half (49%) were
depressed at the time, and more were psychotic: 74
percent were delusional and 69 percent were experi-
encing auditory hallucinations. Over four-fifths
(82%) were diagnosed with a psychotic disorder or a
mood disorder with psychosis. The rate of PPP was
significantly higher than general population rates.
Most (54%) had an altruistic motive, and one-third
(33%) had an acutely psychotic motive. Other mo-
tives were also represented (5% fatal maltreatment
and 2% unwanted child), but in those cases, the
court found the woman NGRI despite a court-
appointed evaluator who opined that she was sane.

Case Series of Infanticide and Postpartum
Mental lliness

Katkin®’ reviewed 24 U.S. cases of infanticide in
which PPP featured in the defense. Of the defen-
dants in those cases, 8 (33%) were found NGRI, 4
(17%) were given probation, and 10 were incarcer-
ated, with 2 sentenced to life in prison; a wide range
of outcomes, were there similar fact patterns.

Yang®* considered postpartum mental illness,
poverty, and the insanity defense, reviewing Ameri-
can court decisions dating back to the 1951 case of
People v. Skeoch. Ms. Skeoch went to her neighbor’s
home, reporting to both her neighbor and the police
that a “colored” man had robbed her; she had
fainted, and then had found her baby with a diaper
wrapped around its neck. However, she had actually
hidden her watch which she reported stolen, and
when confronted, confessed to making up the
story and killing her infant herself, after having fi-
nancial and relationship problems. There was clear
evidence of knowledge of wrongfulness. A psychiat-
ric expert witness testified, opining that she had PPP
and used evidence that a letter she wrote to her par-
ents indicated that she was despondent. She was
found guilty and sentenced to 14 years’ incarcera-
tion. On appeal, the Illinois Supreme Court reversed
and remanded for a new trial, holding that the state
“failed to offer any evidence that might have proven
that Skeoch was sane at the time she committed the
crime” (Ref. 22, p 238).

Yang®* and Nau ez 2L.>> both reviewed a 1990
California case, State v. Massip, in which an over-
whelmed Sheryl Lynn Massip took her crying one-
month-old son for a walk but instead purposefully
ran over him with her car and disposed of his body in
a garbage can. Psychiatrists testified that she was ex-

periencing suicidal thoughts and hallucinations that
her son was the devil. However, evidencing knowl-
edge of wrongfulness, Massip told her husband that
her son was kidnapped before admitting to the police
that she had killed him. Although the jury gave a
verdict of guilty, the judge substituted a finding of
NGRI and ordered her to an outpatient treatment
program for a year. When these fact patterns are re-
viewed by skilled forensic psychiatrists, the outcomes
may be surprising.

Nau and colleagues,23 in their current article, re-
view outcomes of 36 U.S. appellate cases and other
published cases in which postpartum psychosis or
depression was alleged to have contributed to the
perpetration of infanticide. It is unclear, however,
when the defendants described therein had PPP
without standard diagnostic criteria. The authors
sought to describe how jurisdictions with different
insanity statutes varied in legal outcomes for such
women. The majority of the cases occurred in
M Naughten states. Although their sample size was
not large enough for statistical analysis, they found
that, regardless of the state’s insanity statute, approx-
imately half of the PPP cases had successful NGRI
verdicts. They further noted that in both MPC and
M Naughten states, the defendant was required to
meet the cognitive prong of the insanity test; in only
one case did the court rely on the volitional prong,
and they suggest that in this one case alone, the out-
come appeared dependent on the jurisdiction.
Otherwise, the different legal standards for insanity
were not associated with different outcomes across
jurisdictions. In their analysis of the commonalities
in the cases, they found that PPP was present in all
successful NGRI defenses, whereas PPD, PTSD, and
personality disorders were not enough to merit an
insanity finding. Expert testimony should consider
not only diagnosis but also the mother’s motive for
the act and evidence of knowledge of wrongfulness.
For example, when a parent attempts to cover up the
crime and claims that the child was killed by another
or was kidnazpped, knowledge of wrongfulness is of-
ten implied.

The Insanity Defense and Jurisdictional
Variation

Public outrage after the insanity verdict in the at-
tempted assassination of President Reagan in 1981
prompted national reform of insanity standards.
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Over half of the states revised their insanity statutes
to stricter M Naughten-like standards. Today the
majority of the states have adopted an insanity stan-
dard that addresses whether the defendant knew the
specific criminal act was wrong.>* The relationship
between the legal standard for insanity and rate of
NGRI acquittals is unclear. Little research has been
conducted on this, focusing instead on persons ac-
quitted by reason of insanity. Accounting for con-
founding variables such as changes in the burden of
proof and cultural, social, and political factors makes
such studies challenging. Keilitz’> proposed that the
weight of evidence supports that the American Law
Institute (ALI) rule produces a broader and larger
class of acquittees than the M’ Naughten test. How-
ever, to date, studies have not demonstrated a sub-
stantive change in NGRI acquittals based solely on
the definition of insanity.*>>” Similarly, Nau and
colleagues™ found that successful infanticide NGRI
defenses did not differ by jurisdiction.

The success rate of NGRI defenses appears higher
in cases of infanticide. Katkin®’ found that one-third
of NGRI pleas were successful, and Nau er 2’
found that approximately one half of cases were ad-
judicated NGRI. This finding is in contrast to NGRI
adjudications in all criminal cases. The insanity de-
fense is raised in 1 percent of all felony cases, and the
overall NGRI acquittal rate in those felony cases is 10
percent.”® In contrast, Callahan et 2> found the
overall acquittal rate across eight states ranged from
26 to 87 percent. States with high plea rates had
lower acquittal rates, and those with low plea rates
had higher acquittal rates. Nau ez a/. were not able to
consider the frequency of the plea. Most often, in-
sanity acquittals result from agreements between op-
posing attorneys.”>*! Given the available data, it
does not appear that broadening the insanity stan-
dard would affect outcomes in most NGRI cases,
including infanticides.

Relationship Between NGRI Defenses and
Psychiatric Diagnoses

Despite the disclaimers about its use in legal set-
tings dating back to Diagnostic and Statistical Man-
ual of Mental Disorders, Third Edition (DSM-III),
the manual is widely cited and accepted by the psy-
chiatric community as the standard of care in psychi-
atric diagnoses,*>*? and it is important in forensic
cases. The Diagnostic and Statistical Manual of

Mental Disorders, Fourth Edition (DSM-1V) recog-
nized such relevance in the following statement, “By
providing a compendium based on a review of the
pertinent clinical and research literature, DSM-IV
may facilitate the legal decision makers’ understand-
ing of the relevant characteristics of mental disor-
ders.”** The courts have reflected a disparate view of
the DSM, ranging from interpreting inclusion of a
diagnosis in the DSM as evidence of peer-reviewed
literature and admissible data, to describing the man-
ual as misleading.*

All insanity standards require the presence of a
mental disease or defect at the time of the offense.
However, ambiguities in the individual laws about
what constitutes a mental disease allow for different
interpretations and disagreements. The potential for
confusion is compounded when the defendant’s
mental status does not clearly fit a DSM-defined
condition. The mental disease of PPP is such a dis-
order: it fits a clearly described condition, but not
one included in the DSM. As a result, there is con-
siderable variation in its clinical description and
interpretation.

Expert opinions of insanity are associated with the
defendant’s diagnosis of psychosis and history of
prior psychiatric hospitalizations.*®  Successful
NGRI defendants are more often older, female, bet-
ter educated, and single, with a history of hospital-
ization.*>***” In comparison with convicted mur-
derers, NGRI acquittees were more likely to be seen
as psychotic at the time of the offense.*® Callahan
et al. found the most frequent diagnosis in successful
insanity pleas was schizophrenia followed by “other
major mental illness” (Ref. 39, p 336). Zonana ez
al.®® confirmed previous studies showing that most
insanity acquittees have a diagnosis of psychosis/
schizophrenia. Similarly, Nau ez al. reported that
successful NGRI defenses involved the presence of
acute psychosis, “generally labeled postpartum psy-
chosis, but also labeled major depression, severe, with
psychotic features, with postpartum onset” (Ref. 23,
p 320). However, the study does not clarify the
criteria used to make these diagnoses or comment
on the relationship between past psychiatric hos-
pitalization, age, educational level, or single status
and NGRI finding. As a result, it is difficult to
determine how the cases reviewed generalize to
what is known about psychosis diagnoses and suc-

cessful NGRI acquittals.
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Recommendations for Forensic
Psychiatrists Evaluating Infanticide Cases

Perinatal psychiatry is not a recognized ACGME
(Accreditation Council for Graduate Medical Edu-
cation) medical subspecialty. However, within the
field of psychiatry, it is recognized as an area of spe-
cialized knowledge. As previously described, the clin-
ical presentation of postpartum psychosis in women
is unique. For example, it is not uncommon for
symptoms of postpartum psychosis to develop
within days and to fluctuate rapidly, unlike psychotic
symptoms of schizophrenia. Decisions regarding
treatment of a woman in the perinatal period are
based on the risk-benefit analysis of the individual’s
symptoms, severity of the illness, and the risk of
drug exposure in pregnancy and lactation.”® Future
advancement of the care of pregnant women with
serious mental illness involves the identification of
the clinical, biological, and genetic characteristics
of those who are at higher risk for recurrence.”' The
specialty area of perinatal psychiatry has evolved
along with increasing data related to the treatment
and evaluation of mental illness in the reproduc-
tive years.

To our knowledge, the question of whether gen-
eral forensic psychiatrists are sufficiently knowledge-
able in the evaluation of postpartum illnesses to ren-
der insanity opinions has not been raised. Nau ez /.
acknowledge that “forensic evaluators must under-
stand the myriad mental health problems that affect
women during the postpartum period as well as
the degree of impairment expected in a woman
with such conditions ” (Ref. 23, p 324). We raise the
question of whether forensic psychiatrists with sub-
specialty experience in perinatal psychiatry are
more skilled in the assessment of infanticide cases.
Further, Nau ez al. suggested that the cognitive
changes associated with postpartum psychosis have
not been fully recognized by the courts. These
changes, in our clinical experience, are often not
recognized by psychiatrists either, and they are
certainly not recognized formally in DSM criteria.
This speaks to the need for experts to under-
stand and explain PPP more fully to the court.
We recommend that general forensic psychiatrists
performing such evaluations at the least maintain
continuing education in the subspecialty area of
perinatal psychiatry. (Certainly treatment decisions
over objection in pregnant women should be re-

served where possible for subspecialists due to phar-
macological specialized knowledge, i.e., safest drugs,
most studied drugs, neonatal effects, and breastfeed-
ing, among others). It is challenging to explain to the
court that the DSM does not recognize postpartum
psychosis, despite its description in the literature
for centuries.’” Inclusion of postpartum psychosis in
a future DSM could serve to educate individuals
about the diagnosis but may not result in a change
in the outcome in NGRI acquittals in cases of
infanticide.

Based on the specific points raised herein, addi-
tional recommendations for forensic psychiatrists
performing evaluations of infanticide cases include
the following:

Consideration of the defendant’s motive for
the infanticide is critical to the assessment of
knowledge of wrongfulness and volitional
capacity. Whether the motive is altruistic, acute
psychosis, or self-serving behavior should be
considered. “. . .Knowledge of wrongfulness may
be indicated by: attempts to hide the child’s
death, claims of stranger kidnapping, and at-
tempts to hide information about the child’s
death. In filicide cases with accomplices, it is
rare to find lack of knowledge of wrongful-

ness.”>3

The diagnosis of malingering should be consid-
ered. However, the evaluator should be aware
that PPP often presents differently from schizo-
phrenia or other mental disorders, with rapid on-
set and different clusters of symptoms.

Collateral information should be gathered from
the following sources, where possible: the defen-
dant’s medical records including psychiatric and
prenatal care; the child’s pediatric records; legal
records including child protective services re-
cords, victims, witnesses, and police records; and
interviews with family members and persons
who had contact with the defendant around the
time of the infanticide.”

Evaluation should be expedited if possible when
PPP is believed to be related to the murder,” as
symptoms of PPP may change quickly.

In conclusion, the evaluation of postpartum psy-
chosis in cases of infanticide requires a familiarity
with the jurisdictional definition of insanity and case
law interpretation of such cases. Furthermore, as sug-
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gested by Nau ez 4l., forensic experts in postpartum
cases must understand the unique mental health con-
ditions that present in the perinatal and postpartum
periods.
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