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People in this society need to realize that these children
that were put behind bars, without counsel, are our next
leaders.—Gerald “Jerry” Gault, 19941

The 20th century U.S. Supreme Court advanced the
Constitutional rights of adult criminal defendants.
Although far reaching in their impact, these consti-
tutional protections were not afforded to juveniles.
For example, the Supreme Court held in Gideon v.
Wainwright (1963)2 that indigent adult defendants
in felony cases have a right to counsel as a matter of
due process, but did not extend this right to juvenile
defendants. Similarly, the Court affirmed in Mi-
randa v. Arizona (1966)3 that the Fifth Amend-
ment protects adults, but not juveniles, from self-
incrimination during police interrogation.

Youth involved with the courts are processed in a
separate judicial system formalized in the late 19th
century, which until 1967, lacked many of the due
process rights accorded adults, including the right to
counsel. Since the establishment of a separate juve-
nile court system, these courts have been responsible
for:

determining whether a youth charged with a
criminal offense actually engaged in the alleged
offense;

defining conditions that may have contributed to
a youth’s behavior; and

crafting an individualized rehabilitation plan for
the youth during the disposition or sentencing
hearing.4

The intent of this nonadversarial system was ther-
apeutic and rehabilitative: juveniles were to be pro-
vided with environments and services that would
promote prosocial behavior, separate them from
adult offenders, and prevent future criminal behav-
ior. Juvenile court proceedings are nonadversarial
hearings in which the state acts in loco parentis. These
proceedings are expected to determine a course of
action in regard to the youth’s offense that is in the
youth’s best interests. Consequently, juvenile court
judges were not expected to adhere to the rules of
criminal procedure and juveniles typically were not
represented by counsel in court hearings.

In Re Gault and Due Process for Juveniles

An event in Gila County, Arizona, led to sweeping
changes in the due process rights accorded youth in
juvenile court, including their right to counsel. In
February 1964, Gerald “Jerry” Gault was ordered to
serve six months’ probation for being with a boy who
stole a wallet.5 Four months later, Gault, then 15
years old, and his friend Ronald Lewis allegedly made
a prank phone call to their neighbor, Mrs. Cook.
One boy allegedly told Mrs. Cook that his friend
wanted to speak to her. The other boy asked her “Are
your cherries ripe today?” and “Do you have big
bombers?” (Ref. 5, p 4).

Mrs. Cook recognized the voices of both boys and
reported the incident to the Gila County Sheriff’s
office. The alleged remarks, later characterized by
Justice Abe Fortas as comments of the “irritatingly
offensive, adolescent, sex variety” (Ref. 5, p 4), re-
sulted in both boys’ being taken to the local proba-
tion office. Two probation officers decided to detain
the boys pending a delinquency hearing. A probation
officer interrogated Gault that night. The following
morning, Gault insisted that he was innocent.
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On the day Gault was detained, upon returning
home from work and determining that her son was
not at home and had not completed his chores,
Gault’s mother learned from Ronald’s family that
both boys had been arrested and taken to the Chil-
dren’s Detention Home. She was not given a notice
of her son’s confinement or the charges against him.
She went to the facility but was not permitted to have
contact with her son. A probation officer told her
that a hearing about Gault’s case would be held the
following day.

On June 9, 1964, the probation officer filed a
petition that charged Gault with making lewd phone
calls. The Gaults did not receive a copy of the peti-
tion. Juvenile Court Judge McGhee held an informal
hearing in chambers. Witnesses were not sworn in
prior to testifying, and the proceedings were not
transcribed or otherwise recorded. Mrs. Cook was
not present, and the extent of Gault’s involvement in
the alleged offense could not be definitively deter-
mined. Gault’s mother therefore asked that the court
arrange for Mrs. Cook to be present at Gault’s next
hearing.

The judge remanded Gault to the Detention
Home. When he was released a few days later, the
Gaults received written notification of the next hear-
ing date. Mrs. Cook failed to appear at the second
hearing. Despite the questionable veracity of the ev-
idence, the judge committed Gault to a State Indus-
trial School for Boys (a juvenile corrections facility),
until his 21st birthday. This six-year sentence was
essentially a juvenile life sentence that would deprive
Gault of the opportunity to work through the devel-
opmental tasks of adolescence at home with a sup-
port network of family, educators, friends, and com-
munity resources. An adult offender convicted of the
same charge would have received a maximum sen-
tence of two months in jail and a $50 fine.

Gault did not have legal representation at either
hearing and was not told that he had a right to coun-
sel, regardless of his ability to pay. His family sought
the assistance of Arizona American Civil Liberties
Union (ACLU) attorney Amelia Dietrich Lewis,
who agreed to represent him. Mrs. Lewis had prac-
ticed law in the New York juvenile justice system
before she relocated to Arizona.6

Arizona statutes did not permit appeals in juvenile
court proceedings, so Mrs. Lewis filed a petition for a
writ of habeas corpus. Notifications of both Gault’s
detainment and charges against him were presented

at this hearing. Conflict regarding whether Gault had
admitted to making the phone calls persisted. Al-
though Gault, his mother, and the probation officer
who interrogated Gault insisted that Gault had not
confessed, Judge McGhee insisted that Gault had
confessed to him.

Gault’s habeas corpus petition was denied by both
the Superior Court of Arizona and the Arizona Su-
preme Court. With the support of the ACLU and
other legal resources, Attorney Lewis and her co-
counsel, New York University law professor Norman
Dorsen, appealed the case to the U.S. Supreme
Court. The Court had to decide a narrow question:
what constitutional due process rights must be ac-
corded to juveniles facing delinquency proceed-
ings that could result in confinement in a state
institution?

In an eight-to-one decision, the Court reversed
and remanded the appellate court decision. Justice
Abe Fortas authored the majority opinion, stating
that Gault’s alleged behavior could have resulted in a
significant curtailment of his liberty by confining
him for the remainder of his juvenile life. This depri-
vation of liberty would have deprived Gault of tradi-
tional access to family, friends, education, and recre-
ation and placed him at the mercy of nonparental
custodians and staff. For this reason, Justice Fortas
stated, “neither the Fourteenth Amendment nor the
Bill of Rights is for adults alone” (Ref. 5, p 13). The
Court ruled that, similar to the constitutionally pro-
tected due process rights accorded to adults, Gault
was entitled to:

timely and specific notice of charges for the
youth and his parent/guardian;

notification of the youth and his parent/guardian
of the right to assistance of legal counsel;

protection of the youth’s privilege against
self-incrimination;

the opportunity to confront and cross-examine
accusers; and

a recording of the trial proceedings.

The Court observed that in the matter of Gault,
“Juvenile Court history has again demonstrated that
unbridled discretion, however benevolently moti-
vated, is frequently a poor substitute for principle
and procedure” (Ref. 5, p 18). This flawed process
results in the child’s receiving “the worst of both
worlds; that he gets neither the protections accorded
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to adults, nor the solicitous care and regenerative
treatment postulated for children” (Ref. 5, p 18).
The Court was particularly concerned about the ran-
dom quality of Gault’s adjudication because, “under
our Constitution, the condition of being a boy does
not justify a kangaroo court” (Ref. 5, p 28).

By granting due process rights to youth in juvenile
court who face possible institutional confinement, In
re Gault is said to have criminalized juvenile court
proceedings. However, in Gault, the U.S. Supreme
Court did not grant all of the constitutional protec-
tions available to adult criminal defendants to juve-
niles who pass through juvenile court. For example,
the Court has also held that juveniles do not have a
Sixth Amendment right to a trial by jury, although
the states are free to grant one (McKeiver v. PA,
1971).7 In this case, Justice Harry Blackmun, writing
for the majority, said that the Court granted juveniles
mandatory minimum procedural rights in In re
Gault to preserve the accuracy of the juvenile court’s
fact-finding mission. Given the unique nature of ju-
venile justice hearings, which, the Court said, are
neither criminal nor civil, juries are not essential to
that mission.

Gault’s Effect on Juvenile Court Procedure

The Gault decision introduced aspects of criminal
trial procedure into juvenile court proceedings. Per-
haps the most significant of these was the right to
counsel. For the first time since its creation, the ju-
venile court system was required to involve juvenile
defense attorneys in the adjudication process. Unfor-
tunately, implementation of the Gault provisions has
been slow, in part because the changes challenged the
therapeutic philosophy of juvenile courts.

In addition, the Supreme Court did not address
how the mandated changes in juvenile court proce-
dure would be budgeted and funded. The cost to hire
and train juvenile defense attorneys and to provide
budgets for investigations, witness procurement,
psychiatric and education assessments, and other sa-
lient resources can be prohibitive for budget-
strapped juvenile court systems. Georgetown Law
School professor Wallace J. Mlyniec stated:

Juvenile indigent defense systems across the country are . . .
[for the most part] chaotic, under-funded, disenfranchised,
county-by-county hybrids of public defenders, appointed
counsel, [and] contract attorneys, [supplemented by] the
occasional law school clinical program or non-profit law
center” [Ref. 8, p 6].

Right to Counsel

Despite problems in implementation of the pro-
vision of rights to juveniles, Gault affirmed the juve-
nile’s right to counsel regardless of ability to pay.
This arguably is the most significant aspect of the
Gault decision. The Institute of Judicial Administra-
tion, American Bar Association, and National Advi-
sory Committee for Juvenile Justice and Delin-
quency Prevention have taken the position that
children cannot represent themselves effectively in
delinquency cases.8,9 The National Juvenile De-
fender Center also has taken the position that akin to
the role of a defense attorney in adult criminal court,
the role of the juvenile defense attorney is to repre-
sent the expressed interests of the juvenile at every
stage of the proceedings.10 However, a youth’s ex-
pressed interests can differ substantially from the
youth’s best interests, which requires consideration
of the opinions of judges, parents, probation officers,
educators, health care professionals, and others.

Some juvenile court judges have circumvented
youth’s right to counsel by permitting juveniles to
waive that right. In some juvenile courts in Mary-
land, Louisiana, Florida, Ohio, and Kentucky, more
than half of youth waived their right to counsel, and
these waivers were accepted by the court.8 A youth
can waive counsel without understanding that the
right, if voluntarily waived, can impede the youth’s
defense and result in a more severe outcome. When
adults are adjudicated in criminal court, judges “are re-
luctant to grant a waiver unless the accused understands
the nature of the charge and its statutory requirements,
the range of punishments, the possible defenses and
circumstances of mitigation, and other facts necessary
to defend against the charges” (Ref. 8, p 7).

Some jurisdictions routinely fail to notify indigent
youth and their families that they are eligible to re-
ceive legal assistance at no cost.8,11 Indigent youth
who have provided for themselves and negotiated
the world without family and community support
may opt to waive counsel because they view them-
selves as self-sufficient and are not accustomed to
receiving assistance from others; however, these
youth may not understand their rights. Although
the waiver of legal representation in criminal court
must be knowing, voluntary, and intelligent,8,11,12

there is no way to know whether the youth’s waiver
is similarly informed in juvenile court in the ab-
sence of counsel.

Right to Counsel in Juvenile Court After In re Gault
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Juvenile waiver of counsel, resulting in self-
representation of a youth in court, can occur without
consideration of the youth’s developmental, physi-
cal, and mental health, or intellectual ability. In
criminal court the standard for competence to repre-
sent oneself is higher than the standard for compe-
tence to proceed with trial.13 A youth can waive the
right to counsel in juvenile court even though that
youth lacks the capacity to proceed with adjudica-
tion, especially when the youth lacks a defense attor-
ney to interview the youth, identify the problem, and
raise the concern about adjudicative competence in
court.

The matter of whether a juvenile is competent to
proceed without counsel becomes more complex
when a youth lacks sufficient maturity to understand
the implications of involvement in the legal system.
Developmental immaturity is not considered a men-
tal disease or defect under the Dusky standard for
competency to stand trial in criminal court.14 Most
states have not determined how developmental im-
maturity should be weighed during adjudicative
competency determinations.15 Although defense at-
torneys have estimated that 1 in 10 juveniles they
represent lack adjudicative capacity because of im-
maturity, the attorneys raise the point in fewer than
half of cases.16

In addition, In re Gault did not address a right to
legal representation for youth during juvenile court
dispositional hearings. Legal outcomes for youth
who waive counsel and represent themselves could be
unfairly punitive. The involvement of competent de-
fense counsel in these proceedings has the potential
to improve youth’s outcomes by facilitating assess-
ments and proffering expert testimony that offers
insight into the individualized rehabilitation needs of
youthful offenders (including psychiatric and other
medical services, supervision, educational services,
and recreational programs).

The Outcome for Jerry Gault

Gault’s problems did not end when the U.S. Su-
preme Court decided the case. The Arizona Superior
Court did not retry the case or close the file. Attorney
Lewis petitioned to have the delinquency adjudica-
tion case dismissed and expunged but was not suc-
cessful. Gault was not permitted to enlist in the U.S.
Army because a 1968 criminal background check
revealed that he had “a possible active file” (Ref. 1, p
17). He eventually was permitted to enlist after his

juvenile court records were destroyed in 1969, in
accordance with Arizona law. Gault worked several
jobs, got married, became a father, had a grandchild,
and retired from the Army after serving 23 years.17

In 2007, Gault, who rarely spoke about his case in
public, credited his attorney Amelia Lewis and his
wife with saving his life. At that time, he was pursu-
ing an education certificate.17 On August 6, 2014,
the Honorable Judge Peter J. Cahill of the Arizona
Superior Court in Gila County vacated Mr. Gault’s
June 15, 1964 delinquency adjudication.1 Although
justice for Gault was delayed by half a century, re-
sulting in significant emotional challenges that de-
meaned him and derailed his aspirations, it ulti-
mately was not denied.

Fifty Years After Gault

The public outcry that followed the Gault decision
included concerns that juveniles were being coddled
rather than held accountable for violating the law.
This, along with an increase in violent offenses
committed by juveniles during the drug epidemic of
the 1980s, placed pressure on politicians, who re-
sponded by passing harsher laws in regard to juvenile
offenders. Tough-on-crime legislation facilitated try-
ing juveniles as adults in criminal court for a greater
number of offenses and at younger ages.18

However, in the 21st century, a growing body of
scientific evidence about the developmental imma-
turity of the adolescent brain along with concerns
about the societal standards for common decency
have been cited by the U.S. Supreme Court in its
decisions to render juveniles who commit homicides
ineligible for capital punishment19 and for automatic
sentences of life without parole.20 The APA (among
others) signed onto amicus briefs in these cases, em-
phasizing that adolescents lack the executive func-
tioning or maturity to appreciate the wrongfulness or
consequences of their criminal acts.

In addition, as noted above, budgetary restrictions
for defense attorney training and compensation have
presented a barrier to access for indigent juveniles
who need competent legal representation. In re-
sponse to this problem, the National Juvenile De-
fender Center will commemorate the 50th anni-
versary of the Gault decision, on May 15, 2017, by
introducing a nationwide reform plan. This plan is
intended to ensure that every juvenile who appears
in juvenile court will be represented by a well-
trained juvenile defense attorney who will advo-
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cate for the youth from arrest to postdisposition
(or sentencing).21

Conclusion

Many changes in juvenile court adjudication have
been implemented since In re Gault was decided half
a century ago, one of the most significant of which
has been the recognition of the right to counsel, even
for indigent juvenile defendants. In re Gault is con-
sidered a landmark case and is taught in law school, as
well as in forensic and child psychiatry residency
training programs. The case was one of the first steps
in rectifying some of the problems in the juvenile
justice system that had long been recognized.

Gault’s fate was decided by a juvenile court judge
who set arbitrary criteria for juvenile culpability. Al-
though Gault requires that juvenile court proceed-
ings be recorded, to facilitate further case review
when necessary, the Supreme Court did not use the
case to set the legal standard for juvenile culpability.
That standard, beyond a reasonable doubt, was de-
termined by the Supreme Court in In re Winship.22

The constitutional protections accorded to juve-
niles in court do not preclude the juvenile court
system from serving as a vehicle for offender rehabil-
itation. The system can interface with other develop-
mentally informed systems of care, including mental
health, education, and social services, to ascertain
information about the strengths and rehabilitation
needs of each offender. Child psychiatrists partici-
pate in this process by assessing youth and making
recommendations that are conducive to emotional
wellness, prosocial behavior, effective supervision
(from caretaker coaching to residential placement),
as well as academic and occupational attainment.
Hopefully, the utilization of child forensic psychiat-
ric consultation services by the juvenile court system
will increase in the next half century.
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