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Federal courts during the past 14 years have recognized that many prisons in the
United States have provided constitutionally inadequate medical and psychiatric
services. Our recent national survey indicates that at least 20 states have had at
least one part of their correctional system included in a certified class action suit
that alleged insutficient mental health services for inmates. This article reviews the
role of the expert psychiatric witness during the phases of litigation that involve
proposed remedial plans and compliance in implementing remedial plans. Available
epidemiologic data about psychiatric disorders among prison inmates, standards
for correctional mental health care, and various mental health system models are
briefly reviewed. A comprehensive approach to evaluating proposed remedial plans
and assessing issues of compliance with accepted plans is described. Special
attention is directed toward psychiatric issues unique to a correctional system.

Federal courts during the past 14 years
have recognized that many prisons in
the United States have provided consti-
tlItionally inadequate medical and psy-
Chiatric services."? Litigation concern-
Ing psychiatric services in prisons gen-
Crally consists of three different stages.

€ first stage involves proving the al-
€8ed constitutional inadequacies of the
CUrrent mental health system in the
Prison, During the second or remedial
Stage, the state is ordered to develop a
®onstitutionally adequate mental health
brogram for the inmates. The final stage
s an evaluation of the state’s compliance
' implementing the remedial plan. Ex-
Pert testimony assumes a significant role
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during all three stages. This report will
focus on the role of the psychiatric ex-
pert witness during the latter two stages
of litigation.

Prevalence of the Problem

Although there is sparse epidemio-
logic data in the literature about psychi-
atric disorders among prison inmates,
several studies have found an overrepre-
sentation within the prison population
of people suffering from alcoholism,
drug abuse, schizophrenia, and person-
ality disorders.>* These studies estimate
that between 12 and 24% of prison in-
mates require psychiatric treatment. The
required number of inpatient psychiatric
beds has been thought to range from 12
to 22 beds per 1,000 inmates.%’



To augment the available data, a sur-
vey was conducted with the help of Dr.
L. Dennis Kleinsasser (Colorado De-
partment of Corrections). This question-
naire, sent to all 50 states correctional
departments in April 1984, asked about
the existence of standards for health
services in each system, compliance with
the correctional system’s existing stand-
ards, and the prevalence of class action
suits which involved the issue of provid-
ing adequate mental health services for
inmates. Standards were defined as (1)
written policy and procedures which de-
fine minimum services and staffing pat-
terns required in order to provide ade-
quate mental health services to the target
population; (2) standards or guidelines
developed and/or ordered as a result of
a consent decree; or (3) any other written
requirements which were consistent
with standards for mental health services
in the prison. A follow-up letter was sent
to nonresponders during July 1984 urg-
ing completion of the questionnaire.

Thirty-seven states (74%) completed
the questionnaire. Twenty of these states
had at least one part of their correctional
system included in a certified class ac-
tion suit which involved the issue of
providing adequate mental health serv-
ices for inmates. Consent decrees had
been issued in nine states, five states
were under court order to provide cer-
tain mental health services, and the
other six states were still awaiting the
court’s decision.

Twenty-eight states indicated they
currently have standards for health serv-
ices, seven states did not have any stand-
ards, and two states were in the process
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of developing standards. Most of the
state standards were described in their
policy and procedure manual, but in
only six states did this manual conform
with any of the nationally developed
standards. Among the states that cur-
rently had standards for mental health
services in prisons, 17 states reported
that they were in compliance with their
standards, 6 states were not following
their own standards, and 5 states did not
respond to this question. The predomi-
nant reason for not following their own
standards was lack of sufficient financial
resources. Litigation will probably con-
tinue until standards are universally de-
veloped to which authorities can and
will adhere.

Basic Preparation

In all phases of litigation, the psychi-
atrist will find it helpful to be familiar
with the various published standards
and manuals regarding mental health
care for a correctional institution.®”
These manuals provide a useful outlin€
for the structure of the mental health
system. Reference to these standards will
also increase the credibility of the psy-
chiatrist’s testimony. However, most
published standards are distressingly si*
lent about the role of the psychiatrist in
the mental health system, especially re-
garding clinical and administrative ¢
sponsibilities. This is a particular con-
cern when psychotic and/or delirious
inmates require treatment.

There are a variety of different models
that can be used to provide constitution”
ally adequate psychiatric treatment fof
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inmates. These models include the fol-
lowing:

1. Psychiatric and other mental health
services provided as part of the general
medical care delivery system.

2. Mental health services provided by
2 psychology department which is ad-
Ministratively independent of the medi-
cal department.

3. Mental health services provided
through both a psychology department
and via the psychiatric division of the
general medical services. Policies and
Procedures differentiate mental health
Services through the medical department
from correctional and/or rehabilitative
ervices through the psychology depart-
Ment,

4. Mental health services provided
through a separate mental health de-
Partment but closely coordinated with
the medical department, both of which
are under the same health care authority.

In all of these models, the services may

provided through some combination
of consultants, full-time staff employees,
and/or independent private contractors.

significant difference among these
Models is the administrative organiza-
ion of the mental health services. A
SYstem that is centralized (ie., one
€alth care authority working at the de-
Partmental level) is more administra-
Uvely sound than having the director of
Mental health services directly responsi-
_le to the superintendent of the institu-
Yon becayse it provides more power and
Ndependence to negotiate for an ade-
uate budget at the departmental level.
Or example, one western penitentiary
With 3 decentralized system had an an-
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nual mental health departmental budget
of several hundred dollars.

Evaluating the Proposed
Remedial Plan

Before evaluating the proposed reme-
dial plan, the psychiatric consultant
needs to be familiar with the constitu-
tional deficiencies in the prison’s psy-
chiatric services. Discussion with the at-
torney representing the side that has
hired the consultant and review of per-
tinent legal documents, including the
court’s decision, will clarify the nature
of these deficiencies.

It is essential to review all reports of
previous evaluations of the medical and
mental health systems. These reports
will highlight the system’s problems in
providing evaluation and/or treatment
to the severely mentally disturbed in-
mate. This review should focus on issues
of housing, procedures for prescribing
and administering psychotropic medi-
cations, administrative organization of
the mental health system, and psychiat-
ric liaison issues involving the medical
department.

The proposed mental health plan,
which should provide a remedy to the
pertinent constitutional deficiencies,
needs to be carefully reviewed. The re-
liability and validity of the methodology
involved in identifying the particular
mental health needs of the prison pop-
ulation should be assessed. An adequate
study is required to ensure that projected
staffing patterns for the mental health
system are reasonably sound. It will fre-
quently be necessary to refer to the men-
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tal health system’s policy and procedure
manual in order to evaluate the nature
of the plan thoroughly.

The plan should include reference to
the following: (1) the goals of the mental
health system; (2) reliable and valid
plans for identifying the severely dis-
turbed inmate and providing appropri-
ate treatment; (3) extent of confidential-
ity of the information obtained during
diagnosis and/or treatment with perti-
nent exceptions described; (4) involun-
tary treatment including the use of re-
straints and seclusions; (5) administra-
tive organization of the mental health
system; (6) job descriptions of the men-
tal health staff; and (7) formal training
of correctional staff regarding mental
health issues.

Plans that do not address these areas
in a reasonable fashion are inadequate.
Adequate plans establish psychiatric
treatment services that assess and pro-
vide a comprehensive treatment pro-
gram for inmates identified as having
psychiatric illness. These services in-
clude the entire spectrum of care from
outpatient services, to chronic and tran-
sitional day care, to chronic and acute
inpatient services. Adequate plans also
provide for suitable transportation, in-
cluding escort officers, to accommodate
the needs of the mental health system.
The medication distribution system
should be in compliance with legal and
professional practice standards, and pro-
visions should be made for treatment
plans to address appropriate housing
and work assignment limitations. The
method of communicating this infor-
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mation to the correctional staff should
be clearly defined in the plan.

The adequate plan should distinguish
psychiatric services, which have a differ-
ent philosophy and purpose, from cor-
rectional and/or rehabilitative services.
These latter services often deal with clas-
sification, parole board, and correctional
management issues. It is common prac-
tice to specifically exclude psychiatric
staff from being involved in the cor-
rectional disciplinary decision-making
process.

Once the plan itself has been reviewed,
it is a good idea to talk directly to the
people who have written it. Specific
questions should be asked about the in-
herent problems involved in the plan
and the prison in general. Key adminis-
trative state personnel may be cooperd-
tive with the expert witness due to the
potential benefits of court orders. The
information obtained from these inter-
views can be helpful in modifying the
plan to decrease future compliance dif-
ficulties.

Evaluating Issues of Compliance

Once a remedial plan has been a¢
cepted by the court, problems with com-
plying with the plan are invariably raiS(’r.d
by the plaintiffs. The consultant, who 15
evaluating issues of compliance, will e
peat many of the previously descri
steps prior to visiting the prison(s). Th¢
evaluator needs to be thoroughly famil-
iar with the accepted mental health plan-
Meeting with the hiring attorney
highlight specific compliance problems$:

Evaluating compliance frequently r¢”
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Quires several different site visits in order
to become familiar with the functioning
of the prison and the mental health sys-
tem. More areas of the prison can be
ViSited and additional inmates inter-
Viewed during multiple-site visits. Many
areas of the prison have limited access
due to restricted time availability which
is related to security issues (i.e., head
Counts, shortage of escort officers, etc.).
A scheduled visit during the evening
and/or on a weekend will assist in as-
Sessing the crisis services available to the
Inmates,

Barriers to the evaluation are fre-
Quently a sign that the system is not in
Compliance with the court-ordered men-
tal health plan. Common barriers in-
Clude having a planned site visit can-
celled with very little notice due to

SCht:dulmg conflicts” to waiting 30 to
60 minutes for “official clearance” to
®nter the prison. These delays often re-
flect the prison superintendent’s lack of
Support for mental health services.

.Key people who should be inter-
Viewed in order to assist in the compli-
Ance assessment include the director of
Inerltal health services, chief of psychia-
Uy (if the position exists), superintend-
®nt of the prison, medical director, head
Nurse, selected inmates, and correctional
Officers. The director of mental health
rvices should be asked in a very
stl"‘ughtforward fashion whether the in-
Stitution is in compliance with the men-

Ihealth plan. Very useful information
@n be obtained from the director, es-
Dec1ally if this person is relatively new
10 the system and does not have a vested
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interest in maintaining the old system.
The director of mental health services
often perceives compliance hearings to
be beneficial in helping to achieve
needed staffing and financial resources.
Therefore, they are often very candid in
helping to pinpoint areas of noncompli-
ance with the plan. During the inter-
views with the other health care profes-
sionals, questions will address a more
narrowed focus based on the person’s
area of expertise.

The meeting with the superintendent
will help clarify some of the administra-
tive issues related to the effective opera-
tion of the mental health system. For
example, the superintendent’s familiar-
ity, or lack thereof, with the mental
health plan is often a reflection of his
commitment to assist in the implemen-
tation of the plan. His attitude and
knowledge of the plan can be revealing
with regard to compliance issues.

Inmates should be interviewed on
both a random and preselected basis.
Interviews should include inmates who
are significantly involved in the class
action suit, those who have been selected
by the director of mental health services,
and those who have been identified by
the plaintiffs. Even when the examiner
is hired by the plaintiff’s attorney, these
interviews should include inmates se-
lected by the director of mental health
services because this approach helps to
form a coliegial relationship with the
director. This process also reduces the
possibility of a biased evaluation. Fi-
nally, the director of mental health serv-
ices generally selects inmates who are



knowledgeable about the workings of the
mental health services. Inmates identi-
fied by the plaintiffs for interviews fre-
quently have significant mental illnesses
which are not being adequately treated
within the prison system. Questions
asked during the interviews with inmates
include the type of treatment they indi-
vidually have received, their knowledge
of inmates who appear to be mentally ill
that are not receiving treatment, and
their general impressions regarding the
availability and quality of the mental
health services in the prison. Additional
interviews of other inmates described
during these interviews should be made.

Walking the tiers of cell blocks in
order to attempt to talk to every inmate
on that tier is extremely useful. This is
especially productive to do in cell blocks
where movement is restricted such as in
administrative segregation and protec-
tive custody. Of course, appropriate se-
curity precautions should always be fol-
lowed and this will include the presence
of an escort guard. Useful information
can be obtained from the escort officer
about problems in the mental health
system and the prison in general. In-
mates are usually willing to answer the
evaluator’s questions after the purpose
of the discussion has been clearly ex-
plained. This evaluation provides direct
exposure to environmental conditions
that impact on the inmates’ mental state.
The inmates’ knowledge about the men-
tal health system can be useful in assess-
ing the compliance issues, especially ac-
cess and availability of the mental health
staff. The verbal information obtained
from inmates in administrative segrega-
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tion is often quite biased against the
prison system due to their anger and
personality traits.

Informal discussions with the front
line security staff and various shift cap-
tains are beneficial. These officers will
frequently help pinpoint areas of non-
compliance and describe their working
relationship with the mental health staff.
Specific questions concerning manage-
ment problems associated with mentally
ill inmates can facilitate these discus-
sions. The prison infirmary and/or in-
patient psychiatric units should also be
site visited. Interviews should be held
with inmates, key treatment staff, and
the head of security. Interviews with
physician’s assistants and nurse practi-
tioners will increase the consultant’s
knowledge of the medical and mental
health systems.

Attending any scheduled staffings can
be helpful in order to have contact with
other mental health staff, which will as-
sist in the total evaluation. Staffings
often focus on the very difficult mentally
ill inmate which will often expose system
deficiencies and/or problems.

Reviewing the mental health records
of the inmates interviewed and othef
inmate records selected on a random
basis is important. This review will help
determine the credibility of these B
mates as well as assess the adequacy 0
the medical records. Particular attentio®
should be given to documentation ©
treatment plans and the confidentiality
of the reports. The inmate’s institution
file should also be reviewed to ensuf®
that adequate confidentiality of the med-
ical records is being maintained. Ther®

Bull Am Acad Psychiatry Law, Vol. 14, No. 1, 1986



Evaluating a Prison Mental Health System

are potential problems with confiden-
tiality if the institutional file contains
copies of psychiatric evaluations and/or
Consultations from the prison’s mental
hfaalth system. The examiner’s prior re-
View of professional standards and
knowledge of pertinent state law con-
Cerning confidentiality will help in as-
sessing this issue. The professionalism of
the staff can often be assessed by review-
Ing these records.

Comparison of the operating budget
of the mental health system with the
originally proposed budget is important.
Any discrepancy will again help to pin-
Point areas of noncompliance. The orig-
ally proposed budget is generally a re-
flection of what was felt to be minimally
Tequired to provide services outlined in
the mental health plan.

Even at the end of a thorough evalu-
ation, many questions will remain un-
answered. The hiring attorney can at-
tempt to obtain answers by the use of
Mterrogatories and/or depositions. Po-
litical and financial factors are among
Many factors affecting compliance
Which will make this process a long and
difficult one.
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