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Mutism and mental illness have had a long-standing historical relationship with 
regard to the issue of competence to stand trial. This article reports a defendant 
who remained mute for 10 months and describes his use of the symptom of mutism 
in his malingering. Although mutism is frequently used by defendants for malinger- 
ing, clinicians must have a high index of suspicion for the possibility. We recommend 
a comprehensive evaluation including neurologic workup, repeat interviews, obser- 
vation of the defendant at unsuspected times for communicative speech with other 
inmates, study of handwriting sample, collateral nursing documentation, and, if 
necessary, Pentothal interviews to establish authenticity of mutism. The authors 
review the historical background and legal considerations of the relationship be- 
tween mutism and malingering. 

Historically, the requirement of compe- 
tency to stand trial served a ritualistic 
and protective function in criminal pro- 
ceedings. The purposes of assessing com- 
petency are to ensure accuracy of crim- 
inal adjudication, guarantee a fair trial, 
and preserve the integrity and dignity of 
the legal process.' 

Over the years, through common law 
doctrine and various landmark cases in 
the United States, various criteria have 
been formulated to determine a defend- 
ant's competency. According to Dusky 
v. United States ( 1  960),2 for example, 
the "test must be whether the defendant 
has sufficient present ability to consult 
with his lawyer with a reasonable degree 
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of rational understanding and whether 
he has a rational as well as factual un- 
derstanding of the proceedings against 
him." This test has now been superseded 
for all federal defendants. Under the new 
Federal Insanity Defense Reform Act 
(1984), a defendant is presumed com- 
petent unless it is shown that he is "suf- 
fering from a mental disease or defect 
rendering him mentally incompetent to 
the extent that he is unable to under- 
stand the nature and consequences of 
the proceedings against him or to assist 
properly in his defen~e."~ 

In short, defendants must compre- 
hend the nature and object of the pro- 
ceedings against them and be able to 
advise their counsel rationally in the 
preparation of their defense. Thus, in 
addition to having cognitive understand- 
ing of the proceedings, defendants 
should also be able to verbalize their side 
of the story to their counsel. Defendants' 
cooperation and ability to talk are criti- 
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cal to the evaluation of their compe- 
tency. 

Although the determination of a de- 
fendant's competency to stand trial is 
generally fairly easy, it poses difficult 
problems under certain special circum- 
stances-e.g., amnesia, brain injury, 
mutism, and malingering. In most of 
these situations, defendants fall short of 
the required standard for competence 
because of their inherent inability to ac- 
curately describe the details of the al- 
leged incident. Amnesia per se is no bar 
to the trial of the otherwise competent 
defendanL4 If, however, amnesia is cou- 
pled with the absence of extrinsic infor- 
mation regarding the offense, making it 
difficult for the defense to reconstruct 
events, a defendant may be adjudged 
in~ompetent .~ 

A review of the literature revealed am- 
ple judicial decisions pertaining to am- 
nesia, brain injury, malingering, court- 
room decorum issues, and the medi- 
cated defendant.6 However, the authors 
could not find any precedent in which 
malingered mutism was the central issue 
in the determination of a defendant's 
competency to stand trial. This article 
reports a defendant who remained mute 
for 10 months and describes his use of 
the symptom of mutism in his malinger- 
ing. Some guidelines for psychiatric 
evaluation of a mute defendant are pro- 
vided, along with a discussion of histor- 
ical and legal considerations. 

Historical Considerations 

Historically, mutism and mental ill- 
ness have been considered as dual rea- 
sons for finding defendants incompetent 

to stand trial. In fact, the practice of 
exempting deaf mute persons from trial 
probably preceded that of exempting the 
insane in England.7 The "Dooms of 
Alfred," from the last quarter of the 
ninth century, provided that "if a man 
be born deaf and dumb so that he cannot 
acknowledge or confess his offense, his 
father must make bot [pay] for his mis- 
deed~. ' '~  The deaf mute and the mentally 
ill were treated like children; their fathers 
had to pay their fines. In pre-Norman 
England, persons were required to either 
pay civil compensation for harming an- 
other person or property or face the 
threat of feud. This situation gave rise to 
the expression, "Buy off the spear or bear 
it." It was not until approximately 1 100 
that some crimes were declared "bot- 
lessm-that is, criminal penalties im- 
posed by the state could not be avoided 
by paying c~mpensa t ion .~  

The "Assizes of Jerusalem" contains 
one of the earliest reported examples of 
court-ordered medical examinations to 
determine the authenticity of alleged ill- 
ness which could preclude standing 
triaL9 This code of laws was framed for 
the Kingdom of Jerusalem in 1100, at 
the request of the Crusader Godfrey de 
Bouillon. Because vassals were likely to 
be subjected to trial by battle, it is un- 
derstandable that some persons would 
feign illness in order to avoid trial. A 
physician, an apothecary, and a surgeon 
were sent to conduct a personal exami- 
nation in the home of the allegedly sick 
person. "If the physician says an oath, 
by which he is bound, that he is ill, he 
can no longer be brought, just as if he 
(the physician) or the surgeon finds 
nothing wrong with him nor reason why 
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he must refrain from appearing in court, 
he must go and appear.""' 

It was probably not until the four- 
teenth century that the insane in Eng- 
land became exempted from standing 
trial. Deferring trials for the insane is 
recorded as early as 1353. Because rev- 
erence for the ritual of law made it un- 
thinkable to proceed with the trial unless 
the defendant pleaded guilty or not 
guilty, mutism was a critical issue. Fail- 
ure to plead either guilty or not guilty 
precluded conviction and the subse- 
quent forfeiture of the defendant's prop- 
erty to the king. Consequently, it be- 
came common for men of property to 
avoid conviction and forfeitures by re- 
fusing to plead.7 

The court's first question regarding a 
person who would not enter a plea was 
whether the person was truly a madman 
or a deaf-mute, or whether he was fak- 
ing. It was phrased then, "Is he mute of 
malice or by the visitation of God." 
Peine forte et dzlre, a procedure during 
which a person was slowly pressed to 
death under an increasing weight of 
stones, was used to encourage a defend- 
ant to enter a plea. In the absence of 
very strong evidence, e.g., that the ac- 
cused had been deaf and dumb from 
birth, the court was unlikely to decide 
in favor of "the visitation of God." The 
Peine forte et dure was not abolished in 
England until 1722, and is the origin of 
the phrase "to press someone for an 
answer." 

Hale" suggested that a mentally ill 

that the insane prisoner had any real 
chance of being found unfit for trial. 
The phenomenon coincided with the le- 
gal requirement that jail physicians per- 
form regular medical examinations on 
all prisoners. l 2  

Isaac Ray's Treatise on the Medical 
Jurisprudence of Insanityt3 included a 
few cases in which criminals facing trial 
used mutism in malingering mental ill- 
ness. For instance, one defendant who 
was arrested for murdering a woman 
stopped talking altogether and "laid mo- 
tionless on his bed." Physicians who ex- 
amined him felt that "it appeared to be 
a paralysis of the nerves of the tongue 
and ear." His simulation was exposed by 
repeated application of cautery to his 
feet and neck. Isaac Ray described the 
difficulty of differential diagnosis in such 
simulated cases, and provided a detailed 
outline for a medical examination. 

Case History 
A 53-year-old, white, divorced man was 

charged with a rape and first-degree murder that 
occurred on July 29, 1982. He allegedly killed an 
1 I-year-old girl by asphyxiation in the perpetra- 
tion of a rape. 

The suspect was apprehended by the police at 
10:OO p.m. on the day of the crime, but was 
released after giving two or three different stories 
about the offense. On the morning of July 30. 
1982, he voluntarily admitted himself to a state 
hospital, with a complaint of hearing voices that 
said, "Don't let the devil get me. Stop the voices: 
don't let them hurt me." He gave only his name 
and social security number, and stopped talking 
completely upon being told that he had been 
formally charged with murder. Subsequent obser- 
vations by the hospital psychiatrist revealed that 
he was mute and would tense up and be resistive 

person should not be found incompetent when examined. He would make exaggerated 
chewing motions with his mouth and would also to stand trial he Or she were 
tightly close his eyes. Such conduct was not ap- 

solutely mad-" It was not until the mid- parent when the patient did not know he was 
dle of the eighteenth century, however, being observed. 
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After one week's observation, he was trans- 
ferred to jail, where he continued to be uncom- 
municative. Although he initially refused to eat, 
his personal hygiene. bowel functions, and sleep 
were reported to be normal. His behavior re- 
mained unchanged until his admission to a max- 
imum security unit for a pretrial examination on 
October 26, 1982. For the first couple of days on 
the unit, he refused to eat; when he was firmly 
told that he would be tube-fed, however, he re- 
turned to normal food intake. Daily observations 
confirmed the persistence of mutism. Although 
he made no attempt to answer any questions. he 
was not observed to be hostile. 

On December 13. 1982. he made a suicide 
attempt by ingesting a bottle of disinfectant he 
had taken from the cleaning cart on the ward. He 
did not speak a word during the resulting two- 
day hospitalization. On January 14, 1983, he was 
observed mumbling to himself for the first time. 
He walked around the ward with his head down. 
and occasionally attempted to kick other patients. 
He became increasingly aggressive and had to be 
placed in leather restraints. Because he contin- 
ually banged his head against the wall. he was 
asked to wear a helmet for his own protection. 

Mental Status Examination The defendant's 
clothing was relatively clean and his face was 
unshaven. When requested to take a seat, he came 
forward and sat down slowly and cautiously. He 
usually sat with his hands supporting his face and 
looking far away; he avoided eye contact with the 
examiner. When examined in his room, he would 
lie curled up and would not respond to any 
questions. As soon as the examiner left the room, 
he would straighten up and stare into space. On 
several occasions, he got up from the bed, paced 
the floor, and appeared to be mumbling to him- 
self. When he thought he was not being observed, 
he made a number of attempts to talk to fellow 
inmates. He never seemed to be listening to out- 
side stimuli or responding to hallucinatory com- 
mands. With the exception of the first two days 
of his admission, his personal hygiene and eating 
habits remained within normal limits. He did not 
lose weight and was noted to be sleeping soundly. 
Repeated examinations failed to reveal the pres- 
ence of catatonic signs such as waxy flexibility, 
automatic obedience, or peculiar postures. There 
were no signs or symptoms suggestive of severe 
depression or stupor. 

Objective examination of orientation, mem- 

ory, intelligence, insight, and judgment could not 
be performed because the patient was uncooper- 
ative and uncommunicative. He was very fidgety. 
He became angry on one occasion when he was 
confronted about the alleged crime and his past 
history of child molestations. All attempts to 
encourage him to verbalize his feelings were to 
no avail. It was the general impression of the staff, 
however, that he seemed to be aware of his im- 
mediate environment, and his ability to under- 
stand spoken language was inferred from his non- 
verbal reponses. 

Laboratory Examinations Routine labora- 
tory workup, electroencephalogram, x-rays of 
skull and chest, electrocardiogram. and neurology 
consultations revealed no physical or neurologic 
disorder. After obtaining written permission from 
him and his attorney, diagnostic Pentothal inter- 
views were conducted on August 4. 1982, and 
December 2, 1982. After slow intravenous infu- 
sion of 800 mg of Pentothal, the defendant began 
describing the alleged offense and the circum- 
stances surrounding it. Although his responses 
were occasionally disjointed. he was able to tell a 
logical story. The defendant continued to talk for 
about 90 minutes at each Pentothal session but 
did not utter a word afterward. 

Past History The defendant had been ar- 
rested at least 30 times on varied charges and had 
used at least six different names. From 1947 until 
1967, his arrests were related primarily to stealing 
and burglary. There were reports of numerous 
thefts, burglaries, breaking and entering. posses- 
sion of burglary tools, forgery. and escape. For 
reasons not readily apparent, almost all of his 
arrests subsequent to 1969 were for child molest- 
ing and sex offenses. Throughout the course of 
his lengthy criminal career, he had been incarcer- 
ated in various state, county, and city correctional 
facilities in Missouri, Oklahoma. California, Ne- 
braska, and Iowa. He had also been both an 
inpatient and an outpatient at multiple psychiat- 
ric hospitals. 

Coincident with his change from property to 
sexual offenses, a new behavioral pattern 
emerged. After committing a sexual offense, he 
would voluntarily admit himself to a nearby psy- 
chiatric facility for "treatment." After convincing 
the mental health professionals that he was suf- 
fering from a mental illness, the charges would 
be dismissed due to commitment to mental 
health facilities. He would then "work his way 
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out of '  the hospital commitment, leave the area, 
and repeat the same behavior in another com- 
munity. 

When he was arrested in 1980 on a charge of 
third-degree sexual assault of a mentally retarded 
young adult, he acted in a "bizarre manner," 
banged his head, talked incoherently, and said 
that he was seeing the devil. The charge was 
dropped when he was committed to a psychiatric 
facility. He was charged with child stealing in 
198 1, but "collapsed before he could be finger- 
printed." He was admitted to a psychiatric facility 
where he began to bang his head and roll his eyes 
as though he were experiencing hallucinations. 
He remained uncommunicative until he was 
found to be incompetent to stand trial, with a 
diagnosis of chronic schizophrenia in acute ex- 
acerbation. Although a psychiatric examination 
on January 25, 1982. did not specify a psychotic 
diagnosis, the psychiatrist stated that "there re- 
mained indications of psychotic process because 
of flat affect and distant slowness to respond." 
There was no clearcut thought disorder, but he 
evidenced "idiosyncratic thinking." He com- 
plained of voices saying, "They are going to burn 
me up; they are going to let me smell the gas they 
are going to use." When asked about any peculiar 
or olfactory experiences, he stated, "I used to 
have them before." The report showed "almost 
immediate response to antipsychotic medica- 
tions." 

Hospital Course During his four-month stay, 
he was examined by four board-certified psychi- 
atrists. Although all the psychiatrists individually 
came to the conclusion that the defendant was 
not suffering from any mental disorder or deficit, 
they were uncertain about his competence to 
stand trial. Nonetheless, on Febmary 19, 1983, 
he was informed that the court would be advised 
that he was competent to proceed. After this 
announcement, he showed some aggressiveness, 
refused to eat, and began headbanging. 

The defendant remained on the unit for two 
additional months, until his competency hearing 
on April 18. 1983. Three psychiatrists, including 
the primary author of this article, testified that 
the defendant did not suffer from any mental 
illness and was malingering. The testimony em- 
phasized that the mutism was elective, i.e., that 
he was unwilling, rather than unable, to talk. 
Moreover, the defendant's symptoms, including 
mutism, had a sudden onset after legal difficulties 

were encountered. There was no evidence of cat- 
atonia, depressive stupor. or organic disorder. 
The defendant was found to be competent to 
stand trial. 

Diagnostic Considerations 
In a comprehensive paper on the de- 

tection of malingered mental illness, 
Resnick14 classified five purposes of 
malingering and outlined some strate- 
gies for evaluating a criminal defendant 
suspected of malingering. One reason a 
criminal defendant may pretend to be 
mentally ill is to be found incompetent 
to stand trial and thus avoid punish- 
ment. 

The most commonly faked diagnostic 
categories are psychosis, Ganser syn- 
drome, and posttraumatic stress disor- 
der; the most frequently feigned symp- 
toms are auditory hallucinations, am- 
nesia, conversion symptoms, and delu- 
sions. The detection of malingered au- 
ditory hallucinations requires a careful 
analysis of the ways in which the alleged 
voices compare with the known charact- 
eristics of genuine auditory hallucina- 
tions. Similarly, considerable diagnostic 
skill is required to determine whether 
amnesia is functional or organic, tem- 
porary or permanent, and genuine or 
feigned. I S  

Malingered mutism may either occur 
as a solitary symptom or as part of 
malingered psychosis (as seen in our de- 
fendant). Giving up speech for a pro- 
longed time is not an easy sacrifice and 
is not usually attempted unless a defend- 
ant is facing a very severe penalty. 
Davidson16 states: 

This monolithic silence is almost unbearable 
to the sane man. To maintain it would require 
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that the defendant sit in his cell or walk in the 
yard day after day, hearing himself discussed, 
hearing statements made that ought to be con- 
tradicted, charges that can be denied, hearing 
all this and saying nothing. I t  would require 
him to deny himself the solace of companion- 
ship in his most trying period, to  spurn all 
offers of friendliness, to  eat only what is put in 
front of him, to d o  without tobacco or any 
other little luxury to  which he may have been 
accustomed, and in which he can indulge by 
uttering only a brief request. Few sane persons 
are cast in so heroic a mold that they can d o  
this sixty minutes an hour, twenty-four hours 
a day. 

Genuine mutism may occur in a va- 
riety of organic and functional clinical 
conditions. Lesions of the third ventri- 
cle, midbrain, and thalamus may pro- 
duce a condition called akinetic mutism 
in which the patient, while remaining 
unconscious, keeps his eyes open and 
shows a reflex response to painful stim- 
uli. Other neurologic conditions such as 
Pick's disease and Huntington's chorea, 
will occasionally cause mutism. 

Mutism occurring as a part of cata- 
tonic stupor will be recognized by the 
presence of generalized catatonia, pos- 
turing, negativism, automatic obedi- 
ence, waxy flexibility, and other typical 
schizophrenic features. Patients with ex- 
treme psychomotor retardation, as seen 
in depressive stupor, are likely to show 
universal motor inhibition in addition 
to mutism. Malingered mutism after re- 
covery from a genuine schizophrenic ep- 
isode or psychotic depression must also 
be considered. 

The most difficult differential diag- 
nosis of mutism is between a conversion 
disorder and malingering. The critical 
distinction is whether or not mutism is 
under the defendant's voluntary control. 
In difficult determinations, a detailed 

history and the collection of all past 
psychiatric records are required. An in- 
patient assessment may be necessary, 
along with Pentothal interviews and/or 
a written polygraph examination. The 
exact details of when the defendant 
stopped speaking are critical. The onset 
may have been after a crime that in- 
volved "unspeakable horror" or upon 
arrest, which may also have been trau- 
matic. The defendant with mutism due 
to a conversion disorder is likely to have 
a history of past conversion symptoms, 
to display evidence of repression and 
dissociative phenomena, to have mu- 
tism as a solitary symptom, and to be 
suggestible and easily hypnotized. When 
hysterical mutism occurs in children, it 
is usually sudden in onset and transient. 
The malingerer is more likely to have a 
history of prior antisocial conduct, lying, 
and past malingering and an extensive 
criminal record. The malingerer is less 
likely to submit to written psychologic 
tests, Pentothal examinations, hypnosis, 
or polygraph examinations. 

Establishing the presence of mutism 
in a person is accomplished with relative 
ease. A proper physical and neurologic 
examination will eliminate any contrib- 
utory neurologic disorders. Malingered 
mutism must always be suspected, but 
there is great reluctance to accuse some- 
body of faking. For example, not one of 
1 1 medical reports mentioned the pos- 
sibility of fraud in a man who was mute 
for several months after a head injury. 
Nonetheless, a defendant insurance 
company detective discovered that the 
man spoke normally during a train 
trip. " 

Repeat interviews, observation of the 
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defendant at unexpected times for com- 
municative speech with other inmates, 
study of a handwriting sample, and col- 
lateral nursing documentation will aid 
in establishing the authenticity of mu- 
tism. Narcoanalysis may be a useful pro- 
cedure in clinching a diagnosis of malin- 
gered mutism.14 Pascoe, in an unpub- 
lished case, effectively utilized repeat 
Pentothal interviews to uncover the true 
nature of mutism in a defendant charged 
with robbery (H. Pascoe, personal com- 
munication, October 1983). 

Legal Considerations 
Defendants are presumed competent 

to stand trial unless a preponderance of 
the evidence indicates otherwise. The 
differential diagnosis of mutism in a 
criminal defendant is critical for the 
competency evaluation. In most cases in 
which mutism is clearly due to a mental 
disease, such as catatonic schizophrenia 
or psychotic depression, it is relatively 
easy to conclude that such defendants 
are incompetent. If mutism is the sole 
symptom, the differential diagnosis be- 
tween conversion reaction and malin- 
gering must be considered. If, after a 
complete evaluation, including inpatient 
observation and a Pentothal interview, 
the examiner concludes that a defendant 
is probably malingering, the court 
should be encouraged to proceed with 
the trial. 

If the examiner concludes that the 
mutism is probably due to a conversion 
reaction, he may opine that the defend- 
ant is not currently competent to stand 
trial, but has a substantial probability of 
becoming competent within a reasona- 
ble period of time. If treatment is unsuc- 

cessful in restoring speech within that 
time, the defendant must either be de- 
clared nonrestorable or brought to trial. 

In cases of permanent amnesia, de- 
fendants ordinarily do proceed to trial. 
If a mute defendant can communicate 
with his attorney through writing, his 
mutism is not a bar to competence. If 
the court concludes that a defendant has 
an involuntary inability to communi- 
cate with his attorney by speech or writ- 
ing, the defendant would not be restor- 
able. Today, such defendants would be 
eligible for civil commitment only if 
they were considered dangerous due to 
their mental illness.18 Should such de- 
fendants begin to speak in the future, 
they could be brought back for trial. 

Historically, there has always been 
concern about the issue of adequately 
protecting the public from persons who 
are found not restorable to competence. 
Following Hadfield's insanity acquittal 
in England, the "Criminal Lunatics Act 
of 1800" required that persons found 
incompetent to stand trial should be 
kept in strict custody until His Majesty's 
pleasure was known. Some deaf and 
dumb persons who unfortunately ap- 
peared retarded were found incompetent 
to stand trial under these provisions and 
were held indefini te l~. '~  The Federal In- 
sanity Defense Reform Act3 provides 
maximal protection for the public con- 
sistent with the constitutional mandate 
of Jackson v. Indiana. l 8  

The use of a Pentothal (or Amytal) 
interview in nonconsenting defendants 
to help determine whether mustism is 
malingered raises some thorny legal is- 
sues. Intravenous injection of Pentothal 
is clearly an invasion of both the body 
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and the mind. Although the risks asso- 
ciated with the procedure are small, se- 
rious complications, such as laryngo- 
spasm, can occur. Defendants' Fifth 
Amendment rights not to incriminate 
themselves preclude using information 
learned in the interview to prove guilt. 
Narcoanalysis cannot be considered 
highly reliable in ascertaining whether 
defendants had been consciously or un- 
counsciously choosing not to speak. One 
half of the subjects in one study were 
able to maintain a lie under the influ- 
ence of Amytal Sodium.20 

Conclusion 
Mutism and mental illness have had 

a long-standing historical relationship 
with regard to the issue of competence 
to stand trial. Although mutism is infre- 
quently used by malingering defendants, 
clinicians must have a high index of 
suspicion for the possibility. A careful 
evaluation must be done so that no mute 
impostor escapes punishment and no 
genuinely mute defendant silently suf- 
fers an unjust conviction. 
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