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The problem of widespread homelessness among mentally ill persons is often 
attributed to changes in mental health law. In consequence, suggestions for ad- 
dressing homelessness frequently involve legal interventions, including loosening 
of commitment standards. A review of the limited data on the relation of legal 
standards to homelessness suggests that the problem is not primarily a result of 
statutory changes or court decisions, but stems from broader social problems, 
including the diminution of public psychiatric services. Simple legal remedies are, 
therefore, unlikely to be found. Nonetheless, there may be ways in which legal 
initiatives can be useful in mitigating homelessness, ranging from implementation 
of outpatient commitment to modification of rules concerning confidentiality, to 
efforts to establish entitlements to psychiatric and social services. 

Homelessness in America results from 
a complicated web of causal factors. The 
restructuring of the industrial economy, 
the disappearance of low-cost housing, 
and the absence of community-based 
treatment and suppost services for men- 
tally ill and/or substance-abusing per- 
sons have all contributed. alone and in 
interaction, to the current problem of 
homelessness. ' The diversity of causes of 
homelessness is mirrored in the variety 
of people affected: employed and 1111- 

employed: single adults. independent 
adolescents. and families with children; 
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mentally i l l  persons and substance abu- 
sers: and persons wit11 serious physical 
illnesses.' 

A significant pr-oportion of the home- 
less population havc diagnosable mental 
disorders. A survey of existing literature 
suggests that approximately one-third to 
one-half of ho~neless persons suffer from 
severe and persistent mental illness. and 
another third suffer from disorders re- 
lated to substance abuse. Considerable 
overlap exists between these two cate- 
g o r i e ~ . ~  There is dispute about how best 
to care for the homeless mentally ill 
population; advocates give different 
weight to the roles of housing programs. 
community mental health care. and psy- 
chiatric l~ospitalization.~ 

The role of the law in accomplishing 
any of these ends is a matter of some 

Bull Am Acad Psychiatry Law, Vol. 20, No. 4, 1992 455 



Appelbaum 

controver~y.~ Systems for treating men- make an incremental contribution to the 
tally i l l  people have always been prem- effort. 
ised on the assumption that coercive 
treatment may be needed. either because 
many mentally i l l  persons are incapable 
of making competent decisions about 
their need for care. or because they pre- 
sent serious threats to their own well- 
being or the well-being of others.(' Thus. 
many of the suggestions for legal initia- 
tives to help the homeless mentally i l l  
population involve the expansion of 
mechanisms for coercive care.' 

The debate over this auestion tends to 
obscure other legal remedies. Legal doc- 
trines establishing rights to treatment 
and other services for mentally i l l  per- 
sons may be used to compel the cxecu- 
tive and legislative branches to establish 
programs in which honleless mentally i l l  
persons may pasticipate voluntarily. Ef- 
forts have been made, along these lines, 
to force recognition of governmental ob- 
ligations to provide voluntary. outpa- 
tient mental health and case manage- 
ment services. as well as shelter and per- 
manent housing.' Other changes in the 
framing or interpretation of existing law 
might make it easier to deliver services 
to homeless persons. 

This paper offers a critical review of 
certain legal remedies that might amel- 
iorate the situation of homeless mentally 
il l  persons. It focuses on issues related to 
the provision of mental health treat- 
ment. and does not consider measures 
related solely to shelter and housing ac- 
cess. Since no single remedy is likely to 
solve the multifaceted problems associ- 
ated with homelessness, the emphasis is 
on identifying measures that might 

Civil Commitment 
Recent Evolution and Current Status 

of the Law During the late 1960s 
through the mid-1970s. the laws of civil 
commitment undenvent a complete reo- 
rientation." Traditional standards for 
commitment. based on a potential pa- 
tient's need for treatment. were criti- 
cized as overbroad and impermissibly 
vague.'' The state, it was asgued. had no 
right to detain persons for the purpose 
of offering them ostensible benefits (i.e.. 
treatment) they would rather avoid. Le- 
gitimate governmental intervention was 
limited to cases in which persons endan- 
gered others. or when they seriously en- 
dangered themselves. Moreover. the 
standards for involuntary confinement 
needed to be sufficiently precise that 
individual commitment decisions could 
be reviewed objectively by the judicial 
system. 

Legislators prodded by these argu- 
ments (which were endorsed by the 
courts in many jurisdictions)" were 
aware of the poor conditions common 
in state mental hospitals and mindful of 
other considerations, such as potential 
cost savings from reducing inpatient 
hospitalization. As a result. legislatures 
replaced the familiar treatment-oriented 
criteria with standards for commitment 
based on dangerousness to oneself or 
others. In addition. procedural protec- 
tions associated with the criminal justice 
process. such as adversarial hearings be- 
fore judges. representation by counsel. 
and the right against self-incrimination. 
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became common." Although some 
states subsequently made efforts to relax 
selected procedural rules or  to broaden 
commitment criteria.'"the pattern im- 
posed by tlie statutory reforms of the 
early and mid- 1970s is still dominant. 

Impact of Commitment Stan(1ards on 
the Homeless Mentally Ill Populatiorr 
Changes in commitment laws have been 
blamed in part for many of the subse- 
quent problems of homelessness among 
the mentally i l l  p ~ p u l a t i o n . ' ~  Critics fre- 
quently contend that the new generation 
of statutes makes it difficult to  hospital- 
ize severely mentally il l  persons who are 
in need of treatment. but who fail to  
meet narrow dangerousness criteria, or 
who must be released because of tech- 
nical procedural requirements. Anec- 
dotes illustrating such cases. which often 
have tragic outcomes. can be found in 
the professional literature and the gen- 
eral media. '' 

The empirical literature on the effects 
of the new commitment laws. however, 
is less clear. Regarding the issue of 
whether the new laws resulted in a de- 
crease in the number of commitments. 
some studies document seemingly pro- 
found effects in some jurisdictions,16 
while studies in other areas find almost 
no impact.'' A recent effort suggests that 
the divergent findings are related to the 
length of follow-up after introduction of 
the new laws." Most studies show an 
immediate drop in the number of com- 
mitments within the first year. but al- 
most every study that extends its obser- 
vations beyond that period shows an 
increase in rates of commitment back 
toward the status qzm anfe.  

Studies that have examined records of 
persons committed before and after stat- 
utory reform demonstrate little differ- 
ence in demographics and diagnoses be- 
tween the two g r o ~ ~ p s . ~ ~  In addition. the 
only two studies that tried prospectively 
to assess whether patients in need of 
hospitalization were actually being ex- 
cluded at the psychiatric emergency 
room conclude that their data did not 
support that assumption." Data from 
several studies suggest that an important 
reason for these negative findings is that 
the dangerousness-based statutes. once 
thought to be restrictive and precise. al- 
low a good deal of discretion in appli- 
cation." Moreover. statutory standards 
seem to be ignored when both clinical 
and judicial decision makers believe that 
hospitalization is necessary on some 
"common sense" basis." 

If the impact of the dangerousness 
statutes is as limited as this analysis sug- 
gests, how can one explain the strong 
opinions of many clinicians and family 
members that they are inhibited from 
admitting persons in need? First. the 
data show . S O I ~  restrictive effects of the 
revised laws. albeit effects that are not as 
strong or as consistent as expected. 
Thus, the cases reported anecdotally by 
clinicians and families are not inconsist- 
ent with tlie empirical data sets. Second. 
commentators suggest that there may be 
substantial differences across jurisdic- 
tions. resulting less from the differences 
in the laws than from the ways in which 
the laws are applied.*"n some jurisdic- 
tions, persons meeting the "common 
sense" standard for hospitalization will 
be committed. while in others, mentally 
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ill persons are not admitted unless rig- 
idly defined dangerousness criteria are 
met.14 Complaints about difficulties ad- 
mitting deteriorating patients may come 
largely from the smaller number of more 
restrictive jurisdictions. 

Changes in Commitment Law and 
the Homeless Mentally III Populu- 
tion Several categories of changes in 
commitment law have been proposed. 
with most focusing on a broadening of 
standards to include people who are not 
immediately dangerous to themselves or 
others, but who are suffering substan- 
tially or are likely to experience a dete- 
riorating course. In 1979. the state of 
Washington was the first jurisdiction to 
redefine grave disability to include likely 
severe deterioration in the person's con- 
d i t i ~ n . ' ~  North Carolina broadened the 
definition of danger to self to include an 
inability to exercise self-control. judg- 
ment, and discretion in daily responsi- 
bilities or social relations: grossly irra- 
tional or inappropriate behavior. or 
other signs of severely impaired insight 
and judgment create a presumption that 
patients are unable to care for them- 
selves." By expanding their commit- 
ment criteria. the states of Alaska, Ari- 
zona, Colorado. Hawaii. Kansas. Rhode 
Island. and Texas made it easier to hos- 
pitalize certain classes of mentally il l  
persons.*' 

The much-discussed American Psy- 
chiatric Association's model law would 
allow commitment if the person "will. if 
not treated. suffer or continue to suffer 
severe and abnormal mental. emotional, 
or physical distress. and this distress is 
associated with significant impairment 

ofjudgment. reason, or behavior causing 
a substantial deterioration of his pre- 
vious ability to function on his own." In 
addition, committed patients must lack 
the "capacity to make an informed de- 
cision concerning treatment": treatment 
must be available at the facility to which 
the patient will be sent: and commit- 
ment must be "consistent with the least 
restrictive alternative principle."" 

Although there may be reasons to 
push for large-scale reorientation of cur- 
rent commitment laws, it is difficult to 
justify that approach on the basis of our 
present knowledge about the homeless 
mentally il l  population. The data dis- 
cussed above suggest that, in practice. 
these laws in general are much less re- 
strictive than is commonly believed. No 
data speak directly to the question of 
how current commitment law affects 
homeless persons. A recent major study 
of homeless persons in Baltimore. in 
which research psychiatrists were asked 
to indicate which subjects required psy- 
chiatric hospitalization, concluded that 
18 percent of men and 15 percent of 
women fell into that ~ategory. '~  A Bos- 
ton study of homeless persons classified 
seven percent of its subjects as needing 
psychiatric hospitalization."' It is not 
clear in either case. however. what per- 
centage of these subjects would have 
accepted hospitalization if offered. or 
would have been committable under 
current criteria. 

Factors other than the law may limit 
the hospitalization of homeless persons 
in need of treatment. The lack of avail- 
able inpatient beds in many urban areas 
may lead clinicians to "rachet up" their 
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standards for commitment, leaving po- 
tentially committable persons on the 
streets." Perhaps more importantly, 
many homeless severely mentally il l  in- 
dividuals may escape evaluation by the 
mental health system, although they 
might be committable if examined. For 
example. when New York City estab- 
lished outreach teams authorized to or- 
der the transportation of homeless per- 
sons to a psychiatric emergency room 
for evaluation. 97 percent of the 466 
patients transported in the first 1.5 years 
of the program were hospitalized." 

If changes in commitment law are to 
be considered for the sake of the home- 
less mentally i l l  population. these 
changes should be s~~pported by data 
indicating the nature and extent of the 
problem in the jurisdiction in question. 
the causal link between the problem 
identified and the current law. and the 
reasons to believe that statutory changes 
will effect the desired results. The appli- 
cation of these criteria to most jurisdic- 
tions at present will demonstrate the 
absence of sufficient justification for 
substantial changes. However, some 
places may be identified where statutory 
changes may be useful. Proposed 
changes should be considered for the 
advantages and disadvantages offered. 
But it must be emphasized that any ex- 
pansion of the scope of commitment is 
unlikely to be effective in assisting 
homeless mentally il l  persons unless the 
change is accompanied by an increase 
in available resources to treat the newly 
designated population. 

Inpatient commitment is not the only 
area in which statutory changes are pro- 

posed. Commitment to outpatient trcat- 
ment is endorsed as a solution for two 
very different problems: affording a less- 
restrictive option for patients who would 
otherwise be committed to an inpatient 
facility: and brcaking the cycle of the so- 
called "revolving door" patients, who 
are hospitalized. discharged, then rap- 
idly decompensate when they stop tak- 
ing medications. and subsequently are 
rel~ospitalized.'~ 

Outpatient commitment may have 
some relevance for hon~eless mentally ill 
persons. especially those who decom- 
pensate after stopping medications and 
perhaps those who are in need of treat- 
ment for substance abuse, in addition to 
treatment for their mental disorders. 
Psychiatrists in the Baltimore study 
found that 46 percent of homeless men 
and 64 percent of homeless women 
could benefit from outpatient psychiat- 
ric t r~a tmen t . ' ~  However, since the tar- 
get population for outpatient commit- 
ment is usually thought to be conlposed 
of patients who sequire medication to 
remain nonpsychotic, especially persons 
with schizophrenia and to a lesser extent 
bipolar disorders. the numbers who 
would benefit from mandatory outpa- 
tient commitment may be smaller. Only 
12 percent of men and 17 percent of 
women in the Baltimore study had 
schizophrenia, with another seven per- 
cent and 8 percent respectively diag- 
nosed with bipolar d i sord~r .~ '  A LOS An- 
geles study offered comparable  figure^.'^ 
while a study of new entsants to New 
York shelters found 17 percent to have 
definite or probable psych~sis.~' These 
numbers offer estimates of the maxi- 
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mum proportions of homeless persons 
likely to be suitable for outpatient com- 
mitment. Some members of this group, 
of course. will require inpatient care. 

Each outpatient commitment statute 
has to address two major issues: whether 
the eligibility criteria are the same as or 
broader than those for inpatient corn- 
mitment. and how the commitment or- 
der should be e n f ~ r c e d . ' ~  The answer to 
the criteria question depends upon the 
issue to be addressed. In an effort to 
widen the scope of their commitment 
laws, North Carolina and Hawaii 
adopted broader comniitment criteria 
for outpatient than for inpatient coni- 
mitment.3y ~ r i z o n a .  in contrast. main- 
tained its criteria, emphasizing the less 
restrictive alternative ra t i~na le .~"  

Enforcement is a problem in all con- 
texts. When broader criteria are used for 
outpatient commitment. hospitalization 
of the patient without proof that he or 
she meets inpatient commitment criteria 
is not possible. North Carolina explicitly 
eschews forced administration of medi- 
cation to outpatients, which is another- 
enforcement option. Nonetheless. recent 
data from North Carolina suggest that 
the majority of patients adhere to their 
treatment orders and that there are pos- 
itive effects transcending the time period 
during which the outpatient conimit- 
ment order is in effecL4' 

Despite concerns about civil liberties 
issues related to the proper scope of gov- 
ernmental intrusion," preliminary data 
suggest that outpatient commitment 
may be effective in leading patients to 
greater compliance with treatment. 
Guidelines have been developed to iden- 

tify patients most likely to respond well 
to outpatient ~ o m m i t r n e n t . ~ ~  Data con- 
cerning how many homeless mentally ill 
persons might benefit from this ap- 
proach are lacking. but should be obtain- 
able. Clearly, the efficacy of outpatient 
commitment in homeless populations. 
as in other groups. will depend largely 
on the resources available to monitor, 
track. and reach out to recalcitrant pa- 
tients. Pilot projects with homeless per- 
sons in states tliat already have outpa- 
tient commitment statutes may be a bet- 
ter first option than widespread 
adoption of new statutes. 

A final proposed change is extrasta- 
tutory. Some cities. like New York, es- 
tablished teams to assess homeless per- 
sons on the streets and to authorize the 
transport of those who are believed to 
meet commitment criteria to psychiatric 
emergency facilities." A recent initiative 
in Congress would require states to es- 
tablish such programs in order to receive 
federal Medicaid monies.45 Since these 
projects operate within the definitions of 
existing law. they represent efforts to 
apply already agreed-upon commitment 
criteria to a population tliat is otherwise 
unlikely to appear at a psycl~iatric emer- 
gency room. These efforts are controver- 
siaL4' but may be more acceptable to all 
parties than initiatives tliat require ac- 
tual modifications of commitment law. 

Competence and Informed 
Consent to Treatment 

Recent Evolution and Current Status 
of the Law Until quite recently, com- 
mitted mentally ill patients have been 
treated as exceptions to the general rules 
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requiring consent from patients before 
medical treatment takes place. The basis 
for this practice appeared to be the dual 
assumptions that most individuals seri- 
ously ill enough to require involuntary 
hospitalization are not competent to de- 
cide on their treatment. and that what- 
ever justifies the state in hospitalizing 
patients against their will also legitimizes 
nonconsensual treatment. 

Since the late 1970s. however. a grow- 
ing number of courts have applied the 
doctrine of informed consent to com- 
mitted mentally i l l   patient^.^' In many 
jurisdictions. committed patients. unless 
found to be incompetent. have the right 
to refuse treatment with medication. 
(Some jurisdictions provide review of a 
patient's objections to determine the ap- 
propriateness of the proposed treatment, 
without considering the patient's corn- 
petence: this represents an incomplete 
application of informed consent in this 
context.) Conversely. once patients are 
found incompetent. treatment can be 
administered over their objections. after 
that decision is made according to the 
jurisdiction's procedures. 

Impact of Competence and In formed 
Consent Law on Homeless Mentally Ill 
Persons As a patient's right to refuse 
treatment with medication was recog- 
nized, clinicians and families expressed 
concern that many patients who re- 
quired treatment would be allowed to go 
without care.48 In fact. a recent prospec- 
tive study of medication refusal in Mas- 
sachusetts demonstrs ted that fewer than 
eight percent of patients refused medi- 
cation, over half of those reaccepted 
medication voluntarily, just under a 

quarter had their refusals respected by 
clinicians, and the remainder had their 
refusals overturned in Numer- 
ous studies confirm that nearly all cases 
that get to court result in treatment being 
imposed over a patient's wishes." Most 
importantly, treating clinicians did not 
identify any patients in the Massachu- 
setts study who clearly needed medica- 
tion and who failed to receive it.'' The 
primary negative effects of the right to 
refuse treatment appear to be an in- 
creased length of hospital stay. disrup- 
tion on the inpatient units leading to 
seclusion and restraint of patients. and 
the costs associated with review proce- 
dures." 

Little data exist on the effects of the 
right to refuse medication on the home- 
less mentally ill population per se, and 
none address treatments other than 
medication. One recent study from Cal- 
ifornia found that homeless persons 
were more likely to be found among 
medication refusers compared with a 
nonrefusing control group, but the sam- 
ple size was small.'3 Nor do any data 
exist on what happens to patients who 
refuse treatment over the long term: for 
example. whether refusers who are dis- 
charged without treatment are more 
likely to become homeless. 

Changes in the Law of Competence 
and In formed Consent and the Homeless 
Mentally Ill Population As with civil 
commitment, although current practices 
with regard to the right to refuse treat- 
ment can be questioned, the desirability 
of changes cannot, at this point. be 
linked to the situation of the homeless 
mentally i l l  population. It is not known 
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how alterations in treatment refusal 
standards or the review procedures 
themselves will impact this group, or 
might prevent entry into homelessness 
by other severely mentally ill individ- 
uals. 

There are. however. three ways in 
which considerations of competence to 
consent to treatment may affect the 
homeless mentally i l l  population. First, 
the American Psychiatric Association 
suggests that the problem of committed 
patients refusing treatment be solved by 
including an "incompetent to decide 
about treatment" criterion as part of the 
standard for commitment. '7he issue 
for any given patient, if previously 
judged incompetent, would be whether 
during the duration of the commitment 
the proposed treatment was appropriate. 

~he ' r e  are reasons why an explicit 
competence provision is unlikely to be 
incorporated widely in commitment 
laws.'' but where it is done (in Utah and 
Saskatchewan, and in more limited re- 
spects in Texas and KansasS6) the pro- 
vision forces a distinction between the 
competent and incompetent homeless 
mentally il l  individual. The decision to 
reject treatment by those persons who 
are competent to make treatment deci- 
sions but are homeless may be more 
likely to be respected. The justification 
for intervening with homeless persons 
thought incompetent to decide about 
treatment may seem stronger than it 
does now when dangerousness is the ma- 
jor issue considered. A greater degree of 
consensus might evolve. in such a con- 
text. concerning the boundaries of ap- 
propriate interventions. 

Concerns about competence to con- 
sent to treatment also may impact 
the homeless mentally ill population 
through mechanisms now used to over- 
ride a patient's refusal of treatment. In 
some states, such as Massachusetts, a 
mechanism exists for adjudication of in- 
competence and for judicial decisions as 
to whether treatment should be admin- 
istered for persons who are not hospital- 
ized. as well as for those who are.j7 De- 
terminations of the capacity of nonhos- 
pitalized persons to consent to treatment 
should be possible in most states. In 
effect. findings of incompetence and au- 
thorizations of treatment represent de 
./ucto outpatient commitment that does 
not rely on explicit outpatient commit- 
ment statutes. At least one report has 
been published of the use of such a 
process.j8 

Finally, a recent decision of the U.S. 
Supreme Court raised. but did not re- 
solve, the issue of whether prospective 
patients must be competent in order to 
admit themselves voluntarily to a psy- 
chiatric hospital.j9 Since evidence sug- 
gests substantially impaired decision 
making capacities in many newly ad- 
mitted  patient^,^' the adoption of such a 
rule might make voluntary hospitaliza- 
tion much more difficult. which would 
affect both homeless and domiciled 
mentally ill populations. 

Competence to Make Decisions 
About Persons and Property 

Recent Evolution and Current Status 
of the Law Traditionally. competence 
was considered an all-or-nothing phe- 
nomenon. People were either competent 

462 Bull Am Acad Psychiatry Law, Vol. 20, No. 4, 1992 



Clinical Care for Homeless Persons 

to make all decisions in their lives. or 
incompetent to make any of them." 111 
the last several decades, both the clinical 
and legal professions have changed their 
approaches to competence. recognizing 
that persons can be competent for some 
purposes and incompetent for others."' 
Mentally i l l  individuals. for example, 
may be incompetent to manage their 
finances. b~ i t  competent to decide about 
their preferred living situation. Some 
mentally i l l  individuals may be incom- 
petent to decide about treatment be- 
cause of delusio~ls about medication. but 
competent to make decisions about is- 
sues unaffected by their delusional sys- 
tems. 

Appointing a guardian, conservator, 
or otherwise designated decision maker 
is the usual approach to assisting incom- 
petent individuak6' Recently. tl~ese per- 
sons have been empowered to make de- 
cisions only about areas in which the 
subject of the incompetence finding is 
deemed to lack capacity.'Tor example, 
persons designated as representative 
payees can be appointed solely for the 
purpose of receiving and monitoring the 
disbursement of entitlement funds such 
as Social Security Disability Insurance 
(SSDI) payments." 

Impact of Competence and Cuardi- 
unship Law on Homeless Mentally Ill 
Persons Laws concerning a person's 
right to make decisions about their per- 
son and property constitute a double- 
edged sword. While these laws offer pro- 
tection for the individual in the event of 
incapacity, they also deprive persons of 
important decision making powers. Lit- 
tle empirical research has been con- 

ducted in this area, although data indi- 
cate that decisions about the determi- 
nation of incompetence and the 
appointment of guardians are often 
made without many procedural protec- 
tins for alleged incompetent individ- 
uals." 

Honleless mentally il l  persons may be 
in need of substitute decision makers for 
issues related to both person and prop- 
erty. Many homeless mentally i l l  indi- 
viduals would qualify for entitlements 
related to their disabilities, including 
SSDl and SSI. Yet. studies in New York 
City. Boston. and Milwaukee indicate 
that only 29 percent. 2 1 percent. and 13 
percent of homeless mentally ill persons 
s t~~d ied  were receiving any public bene- 
f i t ~ . ~ '  Although structural problems in 
the entitlement systems may be respon- 
sible in part for these figures. it is reason- 
able to conclude that many of these 
individuals, because of the effects of 
their illnesses. were unaware of their 
rights or incapable of negotiating the 
application process without assistance. 
Moreover. some proportio~~ of those 
persons who do receive benefits may be 
so impaired in making decisions about 
spending their resources that they forego 
opportunities to secure more stable lives 
(e.g.. shelter) for themselves. 

The availability of guardians (or some 
equivalent) to make decisions about 
property might assist many homeless 
mentally il l  persons. but the current 
process for appointing guardians for 
them is exceedingly difficult. The ap- 
pointment of a guardian requires appli- 
cation to a court for a hearing on a 
determination of incompetence. An at- 
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torney's assistance usually is needed to 
file the requisite forms. A medical certif- 
icate signed by a physician who has ex- 
amined the alleged incompetent individ- 
ual is also required. Ordinarily. a poten- 
tial guardian is suggested by the 
applicant. although judges can appoint 
attorneys who practice in their courts to 
serve in the absence of more appropriate 
choi~es.~ '  

Since this process is expensive and 
time-consuming. it is sarely used for 
people without substantial assets that 
require protection, and is usually initi- 
ated by someone who is personally in- 
terested in the assets not being dissi- 
pated."' Hon~eless persons are unlikely 
to conform to either of these desiderata. 
The appointment of a representative 
payee is somewhat simpler. but requires 
a person to be available to receive, dis- 
burse. and monitor payments. For many 
hon~eless persons. there is no one to f i l l  
that role. 

Guardians of the person raise anotl~er 
set of issues with regard to the homeless 
mentally ill population. In some juris- 
dictions (such as California, where this 
category of guardians is called "conserv- 
ators"). guardians inherently have or can 
be given the power to admit their wards 
to psychiatric facilities under the provi- 
sions of voluntary adn~ission  statute^.^" 
Decisions can also be made about place- 
ment in nursing homes. board-and-care 
homes. and similar facilities. many of 
which are locked units. Other states pro- 
hibit guardians from exercising this 
power. or limit it to situations in which 
their wards have been found to meet 
ordinary commitment  riter ria.^' 

These powers of guardians are contso- 
versial. Some commentators regard 
them as a means of circumventing the 
commitment statutes by allowing invol- 
untary detention of people who fail to 
meet commitment  riter ria.^' Others be- 
lieve that guardians can play a role in 
stabilizing the chaotic lives of mentally 
i l l   individual^.^' In any event, the prac- 
tical obstacles to appointment of guard- 
ians for homeless persons noted above 
limit the application of these powers. 

Changes in the Law of Competence 
and Guardianship arid the Homeless 
Mentally Ill Population The availabil- 
ity of guardians for homeless mentally 
i l l  persons has the potential to make a 
substantial difference in their abilities to 
acquire and manage entitlement pay- 
ments. and perhaps gain access to hos- 
pitals. Current difficulties in the ap- 
pointment of guardians could be eased 
by the creation of public or nonprofit 
guardianship services. Such services, 
which already exist in some  state^.^" 
could assist social workers or other out- 
reach personnel with the filing of guard- 
ianship applications and. more impor- 
tantly. provide personnel to perform the 
tasks req~~i red  of a guardian (or an 
equivalent. such as a representative 
payee). Public guardian systems are not 
without their problems. but probably 
can be designed to work efficiently with 
this population. especially with regard to 
g~lardianship of property. 

Some aspects of guardianship may be 
particularly problematic in working with 
the homeless mentally ill population. 
For example. regular contact between a 
guardian and a homeless person may be 
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difficult to maintain, and expenditures 
may be hard for the guardian to moni- 
tor. Nonetl~eless, the promise of regular 
income may be enough in many cases 
to win the homeless person's coopera- 
tion. Certainly this approach is promis- 
ing enough to warrant a trial with careful 
evaluation. Given the deficiencies re- 
ferred to above in procedural protections 
in many guardianship proceedings, ini- 
tiatives of this type should incorporate 
provisions designed to protect individual 
rights. 

The question of whether a guardian 
should have the power to admit a ward 
to a facility is more difficult. Denying 
incompetent persons access to hospital- 
ization unless they meet commitment 
criteria differentiates them from all 
other people. who can admit themselves 
voluntal-ily. This is not likely to work to 
the advantage of a group as disabled as 
the homeless mentally il l  population. It 
should be possible to design adequate 
protections for persons admitted by 
guardians. such as administrative or 
even judicial review of the appropriate- 
ness of the hospitalization decision (but 
not the person's committability) to mit- 
igate many of the concerns in this area. 

Confidentiality and the 
Coordination of Care 

Current Status of the Law of 
Confidentiality As part of the general 
expansion of attention to patients' rights 
in the last two decades. rules governing 
confidentiality in mental health treat- 
ment have become more clearly de- 
fined.75 Wlietl~er by statute. regulation, 
or common law. the general rule now is 

that information communicated by pa- 
tients in the course of evaluation or 
treatment should not be released with- 
out their consent. There are numerous 
exceptions to this rule. including emer- 
gency  situation^.^^ statutorily required 
reporting (e.g., of child or elder abuse),77 
information released to protect third 
parties from patients' violence,7x and tcs- 
tinlony in judicial proceedings. which is 
governed by testimonial privilege stat- 
utes in each ~tate.~"urisdictions differ 
in whether consent needs to be written 
or not. 

Impact of the Law of ConJ;dentiality 
on the Homeless Mentally Ill 
Population Confidentiality protects 
important interests of privacy. In the 
mental health treatment context, confi- 
dentiality. from a utilitarian point of 
view. serves to encourage individuals to 
seek treatment without fear of embar- 
rassment. stigma. or other negative con- 
sequences that may result if the infor- 
mation they reveal to their therapists- 
or even the very fact that they are in 
treatment-were to become known to 
other Despite these benefits, 
there are clearly ways in which rules 
governing confidentiality complicate the 
care of severely mentally ill individuals. 

For families who want to assist men- 
tally i l l  relatives who may be perma- 
nently or periodically liomeless. confi- 
dentiality can be an obstacle to remain- 
ing in contact with and offering help to 
their Family members." Hospitals and 
outpatient programs may decline to ac- 
knowledge that a particular person is 
admitted or enrolled. even when the 
family has been notified by others ( e g .  
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the police) that this is the case. Similarly, 
families may be excluded from aftercare 
planning, and may not be informed 
when relatives are scheduled to be dis- 
charged from a facility. Similarly, care- 
givers in other agencies. such as outreach 
programs that have referred homeless 
persons to inpatient facilities. may not 
be told of post-discharge dispositions. 

Changes irr the Law of Corrfidentiality 
and the Homeless Mentally Ill 
Populatiorr The importance of confi- 
dentiality as a principle in mental health 
treatment means that its protections 
should not be abandoned lightly. How- 
ever, there may be steps that treatment 
providers can take within existing law to 
ameliorate some of the problems that 
arise. Most of these can be accomplished 
if confidentiality issues are dealt with 
sensitively on a case-by-case basis. 

For example. even when patients de- 
cline to grant per-mission to caregivers 
to reveal information to third pal-ties, 
the caregiver may still meet with those 
parties to obtain information that may 
be useful in a patient's care. If the third 
party has learned of a patient's status 
from another source, the caregiver does 
not have to acknowledge explicitly the 
patient's presence in the program." 
Often the sense of being helpful is enor- 
mously reassuring to family members 
and other caregivers. and may maintain 
their involvement with hon~eless pa- 
tients. 

Attitudinal issues are also important. 
When family members' inquiries are re- 
buffed coldly, the implication that fam- 
ilies do not have a right to know about 
their relatives may make families in- 

censed with the mental health system. 
However. if caregivers tactfully explain 
rules concerning confidentiality and ac- 
knowledge the limits on communication 
to those interested in a patient's care. 
then an alliance can be maintained while 
respecting the patient's confidentiality. 

Since confidentiality is intended to 
benefit patients. changes in confidential- 
ity rules may be considered when evi- 
dence suggests that those rules may be 
working to the detriment of patients. 
Stigma may be less of a concern for a 
person who lives on the streets, and a 
desire to encourage persons to seek treat- 
ment by maintaining strict confidential- 
ity may be less important when all care 
short of involuntary commitment is rou- 
tinely rejected. Reasonable modification 
of the rules of confidentiality by legisla- 
tures or segulatory agencies can be con- 
sidered. Some jurisdictions. for example. 
allow free exchange of infor~nation 
among public mental health agencies in- 
volved in a patient's treatment. even 
without that patient's consent. For the 
difficult-to-treat. severely mentally i l l  
population. including those who are 
homeless, such a rule may make sense: 
extension to nonpublic and nonmental 
health agencies might also be consid- 
ered. 

Homeless ~nentally ill persons might 
also be asked to give prospective ap- 
proval to release of information needed 
for treatment planning, which could 
then be used if hospitalization occurs. In 
addition, waivers of the usual rules of 
confidentiality could be sought for in- 
novative programs that seek to involve 
family members in the care of homeless 

466 Bull Am Acad Psychiatry Law, Vol. 20, No. 4, 1992 



Clinical Care for Homeless Persons 

nrwiaiiy i i i  individuals. Cautious exper- 
imentation with altered I-ules of confi- 
dentiality should be considered when 
benefits to patients can be demon- 
strated. 

Right to Treatment in the Hospital 
and the Community 

Evolution and Current Status of the 
Right to Treatment The right to treat- 
ment for mentally ill persons has under- 
gone many incarnations since it was first 
proposed more than 30 years ago.87 Two 
parallel lines of law have evolved: one 
that relies on the federal constitution. 
and one that relies on statutes and state 
constitutions. The right has developed 
differently for hospitalized patients than 
for mentally ill persons in the commu- 
nity. 

The first decision based on a federal 
constitutional right to treatment (arising 
from the due process clause),x3 the 197 1 
Alabama case 14 :wt t  v. Stic.li/lc)!: was 
followed by numerous other cases re- 
sulting in judgments or consent decrees 
enforcing a right to treatn~ent. '~ Gener- 
ally. the end product was a list of staffing 
levels. treatment planning procedures, 
and patients' rights that the defendants 
were obliged to in~plen~ent .  These right 
to treatment cases rested on constitu- 
tional theories that a state has duties to 
provide treatment to persons who are 
deprived of liberty through involuntary 
hospitalization. But the idea that pa- 
tients acquired a right to be treated in 
the least restrictive environment implied 
that states also could be con~pelled to 
xeate community-based  service^.^" 

When the U.S. Supreme Court finally 

addressed the right to treatment in 
n I .  Rormw in 1982." it 
sharply restricted the contours of the 
constitutional right. The Court found a 
right only to sufficient treatment to pro- 
tect a committed patient's rights to free- 
dom from unnecessary restraint and as- 
sault. Moreover, the Court suggested 
that it would not apply least restrictive 
alternative analysis to committed pa- 
tients (thus undercutting the constitu- 
tional basis for a right to treatment in 
the community): instead, the Court 
would rely on professional caregivers' 
judgments of the extent to which rights 
needed to be limited. Although the lower 
courts differ in the degree to which they 
have followed the Yo~righcl-g lead,8x and 
the issue of the right to treatment for 
inpatients remains ~nset t led. '~  subse- 
quent decisions make it even less likely 
that the Court will supporl a constitu- 
tional right to services for the noncon- 
fined population." 

From the beginning, however, there 
were alternative bases for the right to 
treatment. The first right to treatment 
case. Ror1.w 11. C'~1r71erori.~' was decided 
on a statutory basis. as was the most 
notable victory in creating a right to 
treatment in the community, Dix011 1'. 

I.liinhc~go.."' Depending on how stat- 
utes are framed. they can convey rights 
that go beyond the right to treatment in 
the least restrictive alternative for corn- 
mittable patients. and include rights to 
treatment for the noncommittable men- 
tally il l  population. Since Younglwrg. 
there have been successes," as well as 
failures." in using state statutes that ap- 
pear to guarantee rights to treatment. 
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Along with state constitutional provi- 
sions. which are a relatively untapped 
source of law in this area, statutory ap- 
proaches appear to offer the greatest 
hope for expansion of a mentally il l  per- 
son's right to treatment in the commu- 
nity. 

Impact of the Right to Treatment in 
the Community on the Homeless Men- 
tally Ill Population Commentators are 
nearly unanimous in decrying the lack 
of community-based treatment and re- 
habilitation services for severely men- 
tally i l l  individuals, and point to this 
deficit as a contributor to the problems 
of homelessness." The creation of ap- 
propriate mental health services pcr sp. 
even without the use of coercion to com- 
pel homeless mentally i l l  persons to uti- 
lize them. may significantly contribute 
to meeting their treatment needs. Data 
from different studies conflict over the 
proportion of homeless mentally i l l  per- 
sons who would accept mental health 
services if they were available.'%ut up 
to 25 percent of the population in need 
may be inclined to do so. Were the 
available services to include rehabilita- 
tion and housing, a much larger propor- 
tion would likely participate. 

Changes in the Law Concerning the 
Right to Treatment in the Com- 
munity Efforts to establish a right to 
treatment in the community are likely 
to be focused in state courts in the fu- 
ture, as federal constitutional rights to 
treatment have been strictly limited. To 
have a basis for suit. advocates will have 
to identify state statutory language that 
appears to guarantee treatment rights. 
and then weather objections that such 

language was not meant to convey en- 
forceable rights. Legislatures. more 
aware of the possibility of such litigation. 
may be more cautious in the future 
about appearing to promise services that 
they do not intend to fund. Alterna- 
tively, state constitutional provisions 
similar to the federal due process clause 
or others might be identified as a basis 
for litigation. 

In a democratic society, there is an 
inherent tension in litigative strategies 
that seek to compel legislatures and the 
executive branch to create services that 
they previously have been unwilling to 
organize and fund. The countermajori- 
tarian role of the courts has been ac- 
cepted more when the courts have acted 
to protect powerless minorities from the 
majority's infringement of their negative 
rights rather than when there has been 
an attempt to create affirmative rights. 
Evidence for this is present in the most 
notable right to treatment decisions. 
where full compliance with court orders 
and consent decrees has been difficult to 
obtain." State judges may be more re- 
luctant than their federal counterparts 
to create broad remedies of the type 
usually sought in right to treatment 
cases. 

Nonetheless. whatever impediments 
exist in theory or practice to utilizing the 
courts to mandate services for severely 
mentally i l l  individuals, such litigation 
is motivated by a stark reality. After four 
decades of deinstitutionalization, the 
promised transfer of care to the com- 
munity has not taken place. Moreover, 
it is unclear whether services for the 
homeless mentally i l l  population will 
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ever be high enough on the political 
agenda for that to occur. Alternatives 
such as litigation may therefbre repre- 
sent the only means in many jurisdic- 
tions of obtaining meaningful assistance 
for the needs of this population. 

Recommendations 
Overview Changes in the law are no 

substitute for increases in funding and 
programs designed to provide needed 
services to the homeless mentally i l l  pop- 
ulation. Nonetheless, as a matter of sec- 
ondary concern, the law might be used 
to help homeless mentally i l l  persons 
take advantage of services that are avail- 
able, and in some cases to increase those 
services. 

Federal Approaches Given the pri- 
macy of state law in most matters relat- 
ing to mental health. federal initiatives 
are best targeted at supporting needed 
research and developing pilot projects. 
Specifically. the federal government 
should: 

1. Assist in the development of a data 
base that would allow informed judg- 
ments to be made as to the desirability 
of changes in the law. Research on the 
effects of current laws and proposed 
changes in the laws on the homeless 
mentally ill population should be sup- 
ported and cover the following issues: 

existing and proposed commit- 
ment standards; 
involuntary transport programs: 
and 
rules concerning confidentiality 
and their impact on the coordi- 
nation of care. 

2. Stimulate the development of pilot 

projects that either target existing stat- 
utes to the honleless mentally i l l  popu- 
lation. or that offer opportunities to test 
statutory modifications in selected local- 
ities by providing funding for such pilot 
projects. including: 

targeted use of outpatient com- 
mitment statutes with the home- 
less mentally ill population; 
creation of public guardian and 
representative payee services spe- 
cifically for I~omeless mentally ill 
persons. 

State and Local Approaches At this 
point. large-scale statutory changes af- 
fecting the homeless mentally il l  popu- 
lation cannot be justified by what is 
known about this population. The states 
and some local governments. however. 
have the power to develop pilot projects 
to experiment with statutory alterations 
that might prove beneficial for this 
group. They also have the ability to pro- 
vide funding for the enhanced services 
that will be necessary for almost any 
statutory change to have an impact. In 
collaboration with federal initiatives to 
fund evaluations of such projects. states 
should: 

1. Develop targeted outpatient com- 
mitmcnt systems for the homeless men- 
tally i l l  population. especially in those 
states that already have statutes permit- 
ting outpatient commitment. 

2. Establish public guardian and rep- 
resentative payee systems in an effort to 
promote access to entitlements for 
homeless mentally i l l  persons. 

Public Education Approaches There 
may be ways in which education about 
alternative means of responding to legal 
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requirements could improve the effec- 
tiveness of groups working with the 
homeless mentally i l l  population. In par- 
ticular, education is needed about con- 
fidentiality rules and their impact on the 
coordination of a patient's care. Clini- 
cians should be taught how to respect 
patients' confidentiality while working 
cooperatively with family members and 
other care-givers. 

Other Litigation concerning the 
right to treatment in the community- 
particularly if premised on state law- 
must originate outside of government. 
Advocacy groups for n~entally i l l  indi- 
viduals should examine the possibility 
of undertaking such litigation in appro- 
priate jurisdictions. Nongovernmental 
agencies. including foundations con- 
cerned with mental health. might be able 
to provide the necessary funding. 
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