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Rogers and Shuman1 raised a number of issues in
their review of the Mental State at the Time of the
Offense Measure or, as they refer to it, the MSE-
Offense (MSE). The MSE was designed to screen
defendants during assessments of criminal responsi
bility:

... the format isdesigned to enable evaluators to determine, in
the course ofa briefinterview, whethera person's actions at the
time of the alleged offense were affected by"significant mental
abnormality" (a term to be defined later). As the name of the
format implies, it acts merely as a screening device: if the eval
uators believe the defendant clearly did not have a significant
mentalabnormalityat the timeof theoffense, theyaresupposed
to conclude that no further evaluation of the defendant is re
quired; iftheybelieve he/she may have been suffering from such
an abnormality, they should so indicate and report whether
further evaluation is necessary to reach a definitive conclusion
on the issue.2

Rogers and Shuman note that no insanity deter
mination is "obvious" because the assessment of in
sanity is almostalways difficult. This article will ex
amine whether it is appropriate to "screen" for
criminal responsibility or insanitydeterminations. A
determination in this regard would render moot the
issue addressed by the Rogers and Shuman paper. If
it is never appropriate to screen for insanity, then a
professional should not utilize any method purport
ing to address that task, no matter how practical,
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reliable, orvalid. To explore the question,I willbegin
with a comparison of screening techniques used in
competency and insanity evaluations. Next, I will
examine why insanity evaluations are inherently
complex and difficult. Finally, I will review the ele
ments necessary to conduct an adequate insanity
evaluation.

Competency Screening

A number ofauthorities haveargued that it is ap
propriate to screen competency to stand trialor com
petency to proceed.3-7 This initial filtering process
would result in a saving of professional time and
expense because these evaluations oftenoccur inhos
pitals that require a protracted inpatient stay. Several
aspects of evaluating competency would make a
screening method practical. First, these evaluations
assess legal capacities that are either contemporane
ousor prospective. That is, the evaluationcenterson
the defendant's abilityto function in a trial setting at
a timeproximate to the evaluation. Suchassessments
arealmost always simpler, aswillbediscussed below.

Second, competency assessments address issues of
function: are the capacities of the defendant suffi
cient to thedemands ofthe legal system?8 To a large
extent, diagnosis, personal history, and even most
psychological test scores are irrelevant to this deter
mination. Many examiners willscreen for malinger
ing to ruleout distortionof the examination results.
However, the forensic examiner need not employ
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extensive evaluative procedures to determine the de
fendant's capacities to understand hislegal situation,
to reason through decisions commonly encountered
in a trial, and to appreciate how the legal system
applies to that defendant's case. These are the do
mains assessed by the recently developed MacArthur
Competence Assessment Tool-Criminal Adjudica
tion,which holds great promise as apsychometrically
robust method of assessing adjudicative compe
ar.,-,»i°. ntence.

The Complexity of Insanity
Determinations

In contrast, an examination to assess a defendant's
criminal responsibility at the time of the offense isa
more complex and error-fraught enterprise. This
complexity arises from a number of sources. First,
criminal responsibility evaluations address a psycho-
legal phenomenon that has a low base rate. Second,
the evaluations are retrospective. Third, the evalua
tions require the application of a complex legal
framework. For all ofthese reasons, the assessment of
criminal responsibility must be thorough and
thoughtful and should bring to bear the best tools
that mentalhealth professionals mayemploy.

Low Base Rate

The publicand manystate legislators believe that
the insanity pleaisa frequendy used and largely suc
cessful trial tactic.12 However, insanity adjudications
are quite rare. In a study reviewing 586,063 felony
indictments from California, Georgia, Montana,
and New York,12 researchers determined that less
than one percent (5,302) of these defendants re
sorted to the use of the insanity plea. Of these, only
1,375 (.23%) of the indicted defendants wereactually
acquitted on the basis of lacking criminal responsibility
at therime oftheoffense. These figures arevery close to
data generated in other research. 3> l4 In assessments
using the Rogers Criminal Responsibility Assessment
Scales (RCRAS), Rogers and Shuman15 found that of
413 defendants referred for criminal responsibility as
sessments, about one-fourth (23.5%) were determined
by the clinician to be insane.

The assessment of a phenomenonwith a lowbase
rate mandates that the methods used in the process
must possess a high level ofaccuracy.[ By their very
nature,screening measures inherentlyhave somede
gree of inaccuracy; most are designed to carrya low
false negative rate and a high false positive rate. As

with the MSE,2'17 the cost of a high false positive
rate (e.g., determinations that a defendant is insane
whenhe isnot) would be an unnecessary referral to a
subsequent examiner of a defendant who will not
prove to be insane. Clearly, however, a false negative
(e.g., a determination that an insane defendant is
sane) would result in the premature ending ofa pos
sibly (though not probably) effective defense strat
egy. Given the stakes of these evaluations, I would
argue that any method resulting in a false negative
rate greater than zerowould be unacceptable.

Insanity Evaluations Are Retrospective

Rogers and Shuman1 as well as Golding and
Roesch18 noted that professionals evaluating the de
fendant's criminal responsibility must contend with
the fact that most sanity evaluations occur weeks,
months, or even years following the actual offense.
This delay occurs for a number of reasons. First, ap
proximately 40 percent of thosewho plead insanity
are found unfit for trial.19 Following a finding of
unfitness, the defendant is usually committed to a
forensic hospital for treatment to restore compe
tence. The duration of this treatment varies, but it
may last several years. Second, because of the com
plexity of potential insanity cases, the counsel for a
possibly insane defendant may spend considerable
timeinvestigating thecase before referring thedefen
dant to a mental health professional.

This delay in evaluation further complicates an
already complex evalu?tion picture. The condition of
the defendant may change considerably in the inter
val between the offense and the evaluation. While a
worsening of the defendant's condition couldoccur
because of the stresses of incarceration,19 it is more
often the case that the relative safety of jail, the sta
bilityof routine, and the provision of mental health
services, including medications, result in an im
provement of the defendant's condition.

This improvement hasseveral adverse effects upon
the accuracyof insanity evaluations. When assessed
later, the defendant is no longer in a mental state
comparablewith his or her mental state at the time of
the offense. This change in mental state makes the
assessment ofongoingmentaldisordermoredifficult
because the moreflorid symptoms of the defendant's
disorder may have resolved. Also, the assessment of
the impact of the disorder on the client's ability to
make critical distinctions and decisions is hindered.
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A less disoriented, confused, and irrational defendant
may have difficulty reconstructing his state of mind
at the time of the offense.19

Also, "no relatively neutral record of his or her
pretreatment behavioral, perceptual, cognitive, affec
tive and judgmental capacities at the time of the of
fense will exist"19 (p. 428). Police and correctional
personnel may have little interest in preserving data
concerning the presence of symptoms of serious
mental disorder and even less investment in relating
these symptoms tothedefendant's actions at thetime of
the offense. Mostassessments of competency to stand
trial do not include gathering data on issues directly
germane to the assessment of criminal responsibility
(but see Golding etal.20). Thus, the mental health pro
fessional attempting an insanity evaluation mustoften
rely upondata that are incomplete or irrelevant.

Insanity Evaluations Are Inherently Complex

As Rogers and Shuman1 noted, the evaluator must
also contend with "... theretrospective application ofa
multifaceted insanity standard." Manywriters have ob
served that insanity standards not onlydiffer consider
ably across legal jurisdictions8'12'21'22 butalso may be
subject to variable interpretation within thesame juris
diction.23 Most existing insanity standards require the
presence of a mental disorder as a prerequisite (or
threshold) for theconsideration ofother issues.2

While available assessment techniques may accu
rately address the contemporaneous assessment of
mental states,25 theassessment ofpast mental states is
much moredifficult.AsGrisso26 noted,"... wehave
not yetdemonstrated our ability even to make these
retrospective inferences reliably and validly, and we
have not developed specialized datacollection meth
ods that will improve our abilities to do so" (p. 98).

Even if the mental health professional can accu
rately assess the defendant's past mental state, the
examiner must then determine whether the defen
dant was aware of the wrongfulness of his or her
conduct or whether the defendant knew what he or

she was doing at the time of the offense or whether
the defendant was able to control his or her behavior

at the time of the offense. Just translating theselegal
and moral standards into psychological terms canbe
aformidable task.'8'24'27,2 Relating the psycholog
ical constructs related to insanity to a pattern ofob
servable behavior and reported subjective emotional
and cognitive states is even more daunting.8

The Minimal Criminal Responsibility
Evaluation

Ifscreening forinsanity at the timeoftheoffense is
problematic, then a full evaluation must surely be
more comprehensive andcomplete. Grisso8 outlined
seven types of data that should begathered aspartof
a criminal responsibility evaluation. These begin
with the defendant's account of the offense. While

the defendant may have a number of reasons (as
noted above) to forget or naturally distort the ac
count, it is still essential to obtain the defendant's
perspective. Next, the examiner observes the defen
dant's behavior and symptoms during the assess
ment.Although the defendant'scondition mayhave
changed sincethe time ofthe offense, chronic mental
illnesses such as schizophrenia may be evident in ob
servable verbal or motor behavior. The examiner can

gain additional perspectives by reviewing others' re
portsofbehaviors. Documentarysources suchaswit
ness interviews or police reports may contain infor
mation concerning the defendant's behavior at the
time of the alleged offense. Additionally, treating
mental health professionals, family members, neigh
bors, clergy, and other "collateral sources" may add
substantially to a comprehensive picture of the de
fendant before, during, and after theoffense.29 Gath
ering a history of the defendant's life as well as other
historical data (school, medical, mental health, mili
tary, employment, jail, or criminal records) canadd
substantially toan understanding ofthecourse of the
defendant's condition. A review of physical evidence
gathered by the police may allow for a cross-valida
tion of the defendant's account of the offense. Inte
gration of psychological test data can add substan
tially to theaccuracy of thediagnostic and inferential
process. Borum and Grisso30 conducted a survey of
forensic psychologists and psychiatrists and noted
that 68 percent of the former and 61 percent of the
latter viewed the useofpsychological testing aseither
"essential" or "recommended" as part of a criminal
responsibility evaluation. Grisso8 also recommended
that the examining professional review empirical re
search on the issue being evaluated. This database
(even more important in the era of Daubert)31 can
provide a linkbetween theobserved and measured be
haviors and the legal constructs relevant to the case.

Inaddition, anyassessment ofcriminal responsibility
must include measures of malingering. While some
psychological tests include malingering measures,32'33
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direct measures ofsymptom feigning, such astheStruc
tured Interview of Reported Symptoms (SIRS),34 or
measures ofinadequate effort, such as theTestofMem
ory Malingering (TOMM),35 have been recommended
for all forensic evaluations.

The spirited controversy between MSE and
RCRASadvocates should not overshadowthe utility
ofastructured method forassessing criminal respon
sibility. Less impassioned observers5'26 have com
mented that the useofa structuredtechniqueispref
erable to the use of clinical opinion based upon
nonstandardized methods. This utilityhas not gone
unnoticed. Some 78 percent of psychologists who
useforensic instruments reported using the RCRAS
as part ofanassessment ofcriminal responsibility.30

Conclusion

While Rogers and Shuman1 were not the first to
examine the suitability of the MSE for useasa crim
inal responsibility assessment tool,5,8'29 the issue of
whether it is ever appropriate to screen for insanity
has been discussed only in passing. Because of the
relative rarityof insane defendants, thecomplexity of
retrospective diagnosis, and the complications in
volved in applying a sometimes elusive legal stan
dard, the assessment of criminal responsibility
requires all the tools that psychologists and psychia
trists can bring to bearon the process. Most forensic
professionals recognize the high stakes of their work
in the criminal justice system. In many cases, the
accuracy and fairness of the evaluation process may
have a profoundimpacton the libertyor even the life
of the defendant and the receipt ofjustice for crime
victims and their families.

Grisso8 addressed the screening issue from abroad
perspective aswell. He noted: "Ascreening system of
any type, though, might meet with opposition from
some defense attorneys. One could argue that regard
less of the empirical validity of the screening instru
ment, the principles of due process or equal protec
tion areviolated when the defendant is not provided
the benefit of a full or comprehensive evaluation,
especially when it is provided for some defendants
and not forothers" (p. 176).
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