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A pilot questionnaire surveyed forensic psychiatrists and psychologists about information they would feel it
appropriate to disclose to their retaining attorneys about an opposing expert witness. Aspectrum ofhypothetical
disclosures was offered, varying in their relevance to the case at hand and in their degree of "public" versus
"personal" information. Respondents agreed significantly that "public" information could be disclosed to one's
attorney, butresponses about disclosing "personal" information varied widely. The findings and their implications
are brieflydiscussed.
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It is unethical for aphysician to disparage theprofessional com
petence, knowledge, qualifications orservices ofanother physi
cian toapatient orathird party '

A number of sources2-5 including, by implication,
the Supreme Court case ofAke v. Oklahoma,6 have
stated or implied that consultation to the retaining
attorney by the expertwitness is a legitimate expert
function. Indeed, it is extremely common for one
side's expert to offer theretaining attorney consulta
tive assistance by pointing out weaknesses in the
other expert's opinion, mistaken assumptions,
flawed clinical reasoning, and unsupported conclu
sions. Such consultation isaimed at aiding the attor
ney incritiquing theopposing expert's report; in pre
paring for theopposing expert's deposition; and, ifa
case reaches trial, in designing cross-examination of
the opposing expert.

Beyond these familiar, case-centered functions,
however, there exists a gray zone of information
which experts mightor might not choose to disclose
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to their retaining attorneys. This information might
include relevant issues of credentialing, such as
whether the other expert is board certified, widely
respected, a member of the American Academy of
Psychiatry and the Law (AAPL), and similar, largely
public information. Such dataarefairly readily avail
able through the other expert's curriculum vitae,
from directories and organizational information
sources, or, recently, even from the Internet. Other
information ofa more personal nature mightwell be
known to members of the relatively small forensic,
academic, or regional community; but certain con
straints—be they considerations of ethics, personal
values, good manners, or even good taste—might
lead an expert to decline to share what he or she
knows with the attorney.

Information about a person may be divided into
three realms of discourse: private (relating to one's
personal life and shared only in confidence); social
(relating to whatonemightshare withacquaintances
at a party); and public (relating to information gen
erally available through court records, lectures, pub
lications, and the like).We propose that profession
alsareunderethical constraint to protect private and
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social realms of discourse, including disclosures
about opposing experts.

While the diverse substance of the informational
gray zone of expert-expert disclosure is commonly
discussed when forensic practitioners gather and gos
sip, and very briefly in the literature,6 neither the
content nor the decision-making in regard to such
disclosures has ever been studied systematically. This
pilotstudyattempts to address this lack to learn how
experts actually judge various forms ofdisclosure un
der various circumstances, how experts function, and
howexperts view professionalism.

We hypothesized that some disclosures would be
generally acceptable, particularly in the"public" data
realm; and that other, more "personal" data, partic
ularly of a stigmatizing nature, might well bewith
held. Beyond this sharp public/private distinction,
we wondered further if there might be subgroups
among the expert witness community who would
tend toward marked reticence about theother expert
in anyarea other than the latter's expressed opinion.
Wefurther wondered whether there might beother
subgroups whowouldbe less constrained, under the
philosophy that any data, no matter how obtained,
howrelevant orhowderogatory, arefair game forthe
adversary system.

Method

Participant Description

The participant sample consisted of (1) those
members of the Program in Psychiatry and the Law
(the Program) who had played no role in the ques
tionnaire design and (2) attendees at a workshop en-
tided "Attorney-Expert Twilight Zone," advertised
as focusing on unexplored aspects of expert witness
practice. The latter workshop was held at the 1999
Annual Meetingof theAAPL. We hypothesized that
subjects (mosdyAAPL members) were interested in
forensic practice and varied in their levels of experi
ence. Although clearly neither representative nor
random, the sample was purposeful; the title of the
seminar might be presumed to attract those inter
ested in the topic whocould readily express opinions
on "rightbehavior," regardless of theiractual experi
ence with the questionnaire situation.

Questionnaire Design

Participants filled outquestionnaires that inquired
about a variety of issues, including a spectrum of

possible disclosures—ranging from those that might
be considered objective and factual, to those that
would be considered highly subjective and person
al—that one side's expert might or might not make
to theretaining attorney about theopposing expert.
Participants were asked to imagine the appropriate
behavior, even if they did not face this situation in
practice.

Questions were organized in order of increasing
encroachment onpersonal privacy orincreasing pos
sible stigma from the information to bedisclosed. In
some cases the nature of thecase was given to imply
possible relevance of the disclosure. Respondents
were asked to rate whether the disclosure was ethical
or appropriate on a 10-point scale, where 1 equaled
"never appropriate" and 10signified "always appro
priate." A score of 5.5 indicated indifference. Thus,
the numerical responses were tested as they differed
significantly from 5.5.

In each instance a follow-up query asked, on a
similar10-point scale, how relevant wasdisclosure of
that issue to the function of expert witnesses.

Note that (a) thiswasa limitedpilotstudyand (b)
a small percentage of the questionnaires were com
pleted bymembers of the Program whohad not par
ticipated in designing the questionnaires.

Results

A total of 37 usable questionnaires were returned
for analysis, a response rate of approximately one-
third. Manycontainedoneor moreelements of miss
ing data. Even with the missing data, the following
conclusions could besupported by the evidence: (1)
disclosure of the publicly available factual material
was regarded as fully acceptable by large majorities;
(2) the morepersonal data evoked significant scatter
in responses. Somequestions identified subgroups of
respondents who supported either yes or no re
sponses. The questions and the responses are sum
marized asfollows. Weexamined frequency distribu
tions, means, and standarddeviations of responses, t
tests as well as a principal component analysis limited
to two factors. For all the t tests, we compared the
means obtained witha chance rating of 5.5, half-way
between totally inappropriate (1) and totally appro
priate (10).

The following five queries may be considered to
constitute the "public" data on the opposing expert,
based mostly on information theoretically available
from a curriculum vitae or court records. Responses
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with respect to appropriateness of such disclosure
were uniform. Participants also found questions 3,4,
and 5 relevant to their expert function, while not
finding questions 1and2 relevant.

1. The other expert is not board certified. When
compared with achance rating of5.5, the mean rat
ing of 8.7 on this item suggests that participants
found this disclosure appropriate (M = 8.7, SD =
2.0, 436) = 9.8,/>=.000).

2. The other expert is not forensic board certified.
Results here were almost identical to those ofnumber
1 (M =8.1, SD = 2.3, 436) = 6.7, p = .000).

3. The other expertdoes cases onlyfor one side (plain
tiffprosecutionldefense). Respondents accepted this
disclosure at a level significandy above chance (M =
8.4, SD = 2.2, /(36) = 7.9,p = .000). There was a
nonsignificant trend toward theview thatthis disclo
surewas relevant to expert function.

4. The other expert's lecture last year on this very
subject reveals a bias. Results were broadly compara
ble with those in number 3 above (M = 8.4, SD =
2.0, 436) = 8.8,/>=.000).

5. The other expert's recent article on subject matter
related to this case reveals a bias. Again, results paral
leled number 3 above (M = 8.6, SD = 1.7, 436) =
10.7,/» = .000).

Results were quite different with the more "per
sonal" queries as follows. Instead of responding that
the queries were "appropriate" as happened in the
first five questions, subjects most frequently indi
cated "inappropriate" to the following seven ques
tions.

6. The other expert is a survivor ofchildhood sexual
abuse and probably cannot be objective about this re
covered memory case. Responses here were scattered,
with a large standard deviation (M = 4.0,SD = 3.2,
r(36) = -3.0, p = .005). Interestingly, there was a
plurality in favor of "never appropriate," yet nine
respondents indicated that it was almost always ac
ceptable to disclose this fact.

7. The other expert has been through a messy divorce
and custody battle and is thus questionably objective
about this custody case. Amidscattered responses with
a large standard deviation (M = 4.2, SD = 3.4,
436) = —2.3, p = .029), the modal answer was a
slightly statistically significant "never appropriate."

8. The other expert isgay/lesbian andthus is ques
tionably objective in this emotional injury case involv
ing gay-bashing. Responses against disclosure were

significant with the mode at "never appropriate"
(M = 3.8, SD = 3.2, 436) = -3.2, p = .003).

9. The other expert isknown to mepersonally to bean
alcoholic [ina case involving alcoholism]. The modal
answerwas "neverappropriate" (M = 3.8, SD = 3.1,
436) = -3.2,/) = .003).

10. The other expert is known to mepersonally to be
a substance abuser [in a case involving substance
abuse]. Participants favored not disclosing this
(mode = 2)even though responses showed somescatter
(M = 3.7,SD = 3.0,436) = -3.6,p = .001).

11. The other expert isknown to mepersonally to be
a liar. Again, participants favored nondisclosure
(mode = 2)even though responses showedsomescatter
(M = 4.1,SD = 3.0,436) = -2.7, p = .010).

12. The other expert is known to mepersonally to be
a member ofa hate group (Ku Klux Klan, survivalist
militia, skinhead group, etc.). The responses to this
query revealed a statistically significant finding to-
ward appropriateness of disclosure (M = 7.1, SD =
3.1, 436) = 3.1,p = .004), accompanied bya sim
ilar agreement that this disclosure was relevant to
expert witness function (M = 7.6, SD = 2.5,
436) = 4.8, p = .000). Although comparably as
personal as (and perhaps more stigmatizing than)
earlier hypothetical disclosures, thisquery identifies a
semi-public role (i.e., political group membership),
which may explain why thisquery yielded adifferent
response.

In most of the last seven questions, responses to
their relevance to expert function, however, were
widely scattered and hence inconclusive. The excep
tion was question 12, being a member of a hate
group.

Factor analysis of the data revealed two majorfac
tors. The variables that load on each factor support
grouping thequestions into two main constructs: (a)
the publicly available data, which are generally
viewed as suitable for disclosure; and (b) a set of
"personal secrets," the appropriateness of disclosure
of which evoked widevariability of opinion among
respondents to this survey.

Discussion

Because we are reporting a pilot study, it is clear
that further investigations must involve larger num
bers of participants with a wider range of back
grounds. The study data are also limited to what
respondents saytheywouldor should do, ratherthan
what they actuallydo "behind closed doors."
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A relatively clear distinction between disclo
sures of private and public data did emerge. How
ever, beyond the simple public/private distinction,
we may find it noteworthy—and, perhaps, even
somewhat distressing—that, for "personal" data,
responses were sowidely scattered, indicating that
there is little consensus or agreement about the
suitability of personal disclosures. This is the case
despite the fact that manyof the personal data used
in the questionnaire would be the kind of infor
mation highly subject to rumor, hearsay, innu
endo,personal bias, or animus in the reporter, and
similar distorting influences. Anexample might be
question 7, in relation to whichan expertwouldbe
unlikely to know all of the facts aboutanopposing
expert's difficult divorce case. These findings
about the willingness of some experts to consider
revealing personal information clearly suggest a
need to discuss these issues in open fora with the
possible goal of at least some movement toward
consensus in such critical matters.

These results reveal interesting parallels with two
earlier studies in other realms: one of mental health
professionals' attitudes toward sex between patients7
anda second oneon the imagined dutyof therapists
to report patients' past crimes.8 Both those studies
and the present one capture the notion of "profes
sional duties," a notion characteristic of thesystem
atic reasoning stage ofmoral development.9

At this developmental stage, a person's roles
within a system are seen as public. While all roles
have a public dimension in contrast to theirprivate
aspect, professional work in the real world is usually
open to examination and critique. Forensic psychia
trists, forexample, musttestify clearly and make clear
the bases of theiropinions so that lay juries can un
derstand both theopinion and thereasoning behind
it. The forensic context isa public one, occurring in
"open" court, so that the disclosures in our survey
that addressed "public" data were seen to be appro
priate. The information disclosed in the publicrealm
was distinguished from that which might be appro
priately considered "secret." The personal informa
tion known to the expert was separate from the ex
pert's public (professional) role. This position
contrasts markedly with more primitive conceptual
models in which the private person and the (public)
role are inappropriately joined (or confused) in the
observer's eye.9

Ethical Issues

Although ourstudy was aimed primarily at deter
mining what our sample actually thought would be
appropriate disclosure by one expert about another
expert, both the issue and the responses raise certain
ethical questions. Our general position is that the
minimally acceptable requirement for an expert is to
maintain professional standards, which would in
clude avoidance of conflict of interests; refraining
from disclosing private material abouteitherclients,
patients, or the otherexpert; and maintaining pro
fessional judgment despite various pressures, either
from attorneys orfrom thestresses oftestifying under
oath.

Theethics code oftheAmerican Academy ofPsy
chiatry and the Law identifies duties to examinees
but offers little explicit guidance on dealing either
withattorneys or opposing experts. In general terms,
the criterion of honesty and striving for objectivity
includes the idea that the expert's opinion "reflects
this honesty and efforts toattain objectivity".10 The
accompanying commentary to the ethics code goes
on to sayspecifically:

... practicing forensic psychiatrists enhance the honesty and
objectivity of theirwork by basing their forensic opinions, fo
rensic reports, and forensic testimony on all thedataavailable to
them. Theycommunicate the honesty of theirwork, efforts to
attain objectivity, and thesoundness of theirclinical opinion by
distinguishing to the extent possible between verified and un
verified information, as well as among clinical "facts," "infer
ences," and"impressions."10

Based on the foregoing citation, one could justify
not telling one's retaining lawyer information about
the other side's expert because of the difficulty in
discriminating "between verified and unverified in
formation," but that question is obviated if, in fact,
the information is directly and validly known to the
expert. On the other hand, a casecould be made that
bothhonesty and striving forobjectivity at least per
mit telling the attorney candidly what one expert
knows about the other. Further, objectivity would
theoreticallybenefit, becausecertain kinds ofknowl
edge about the opposing expert mighthelpidentify a
potential bias that might be ultimately illuminating
to the jury from cross-examination. Both of these
latter rationales may be seen to derive from the
phrase in the ethics commentary, "all the data avail
able." While it isactually morelikely that the framers
of this codehad in mind the clinical data relating to
the examinee or the forensic issue at stake, the deci-
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sion to disclosecould thus be defended in relation to
the material in our study.

Professionals, however, understand not only the
stated literal portions of ethics codes but also the
reasons for statement of those principles and the im
plications for those situations not explicitly described
(see, for example, Handselman,11 noting that ethics
codes offer only minimal guidance but should pro
vide basic principles to guide decision making). A
more fundamental argument could bemade thatcri
tique of an opposing expert's opinion legitimately
uses those clinical skills for which one has been re
tained, while disclosure of more personal informa
tion lies outside that realm of legitimacy. Appel
baum6 has put this with characteristic clarity:

.. . information about a witness's private life ("He's going
through adivorce and might bealittle shaky now") orprofes
sional reputation unrelated to the opinion being offered inthe
current case (" I understand he's a hired gun for sale to the
highest bidder") does notserve toadvance theinterests ofascer
taining truth in the courtroom. An aggressive attorney might
welllike to know such information and might find it of usein
attacking an opposing witness, but it should notbetherole of
the forensic expert to provide it (p. 24).

Appelbaum's decisive answer, with which we are
in full agreement, contrasts markedly with the wide
scatter of responses on our survey, a contrast that
forcefully suggests that the issue requires further dis
cussion.

Unaddressed in our study is the personal ethical
self-scrutiny that might, for example, lead an expert
to avoid taking a custody case in the middle of, or
shordyafter, a messy divorce situation. In that sense,
the expert attempts to maximize striving for objec
tivity by taking affirmative steps to avoid potential
personal bias.

We further suggest that an impression formed
about an opposing expert (such as "I think that ex
pertonlytakes cases for the defense"), if conveyed as
if it were a known fact, represents a failure of the
ethics of objectivity. While "objectivity," as used in
theethics guidelines, may focus primarily on thepos
ture oftheexpert toward theexaminee or theclinical
question at issue, the requirement for objectivity
couldeasily be understood (and appropriately so) to
extend to the opposingexpertas well.

Conclusion

In conclusion, these results imply that respon
dents for themost partviewed their expert functions
and those oftheopposing expert as public andopen.
In theirchoice ofdisclosures, respondents drew more
from their professional and scientific roles than from
the personal "secrets" and presumed biases of the
opposing expert. Insofar as these responses mirror
actual practice, the findings are generally encourag
ing as to the professionalism and judgment of re
spondents. Thewide scatter onsome responses, how
ever, clearly indicates the need for both open
discussion about, and further study of, these issues.
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