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People whoareviolent and character disordered pose
serious problems for society. Historically, the social
response to such people has varied between two ex
tremes. Psychiatry describes these people as mentally
disordered individuals who could be committed for
psychiatric treatment. The criminal justice system
sees these people as criminals forwhom incarceration
to serve the goals of incapacitation, deterrence, and
retribution is the appropriate response. The current
Labor Government of the United Kingdom (UK)
has mounted a proposal that purports to combine
these two approaches forthebenefit oftheindividual
and society. Although widely condemned in the UK
by many organizations, including the Forensic Fac
ulty of the Royal College of Psychiatrists (a near
counterpart to the American Academy of Psychia
try and the Law (AAPL)), the proposal is likely to
be implemented in some form in the near future.
In thisarticle, wepresent the proposal itselfaswell
as some analysis and criticism that has occurred
since the Government publicly introduced the
proposal in July 1999.

Historical Background

In the United Kingdom, governmental response
to people with anti-social behavior hasbeenthe sub-
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ject of legislative and parliamentary deliberations
since the Royal Commission on the Care and Con
trol ofthe Feebleminded in 1904.' Anew category of
"moral imbecile" was added to the Mental Defi

ciency Act 1913 that allowed people, someof whom
would today be diagnosed as having anti-social per
sonality disorder, to receive "care, supervision and
controlfor the protectionof others"in mentalhealth
facilities.2 Recognizing that "mental defectives" in
cludedanti-social individuals of"higherintelligence"
as well as persons of "low intelligence," the Percy
Commission relating to Mental Illness and Mental
Deficiency of 1957 proposed a new classification of
mental abnormality.3 The new classification, "psy
chopathic patients," included individuals described
in behavioral and emotional terms as "aggressive or
inadequate personality." The concept of the psycho
pathic patient was laterincorporated into theMental
Health Act of 1959.4 Also in 1959, the Working
Group on Special Hospitals offered recommenda
tions that psychopathic patients should behoused in
separate, therapeutic environments where these pa
tients could be studied.5

In 1975, the Butler Commission on Mentally Ab
normal Offenders suggested that the term "psycho
pathic disorder" should be replaced for legislative
purposes with the phrase "personality disorder" to
describe anti-social individuals.6 Although not im
plemented until muchlater, the Buder committee also
recommended the use ofdiscretionary life sentences for
people convicted ofcertainserious violentoffenses.
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Current Civil and Criminal

Commitment Law

A discretionary life sentence is a criminal adjudi
cation that entails a commitment of indeterminate
lengthto a prison. The discretionary sentence can be
revoked at any time by a supervisory authority, the
Home Office Secretary. In 1991, a new Criminal
JusticeAct provided for criminal courts to give dis
cretionary life sentences of indeterminate length to
offenders who were convicted of statutorily defined
violent orsexual offenses7 and for whom incapacita
tionwas deemed necessary to protectthe public. The
use ofdiscretionary life sentences was recently upheld
upon judicial review.8

UK common law requires that three criteria be
met before a court may impose a discretionary life
sentence. The conviction must be ofa serious nature

such that the ordinary sentence wouldbe very long.
The convicted person must have a "mental instabil
ity" that barring confinement would result in re-
offense and further danger toward the public. Finally,
the period of time for which the person is a potential
danger iseither a long timeor uncertain. Persons con
victed ofcertain violent and sexual offenses can also be
placed onextended periodsofparole (for upto 10years)
after serving a custodial sentence.

Currentcivil commitment in the UK is governed
by the Mental HealthAct 1983. Initial involuntary
civil commitment to general psychiatric facilities for
evaluation isfora period up to 28 days. Persons may
becommitted when they are"suffering from a men
tal disorder of a nature or degree whichwarrants his
detention in hospital for assessment. .. " and when
thepatient"oughtto besodetained in the interests of
hishealth orsafety, orwithaview to theprotection of
others."9 Continued civil commitment for the pur
poseof treatmentmustsatisfy threeconditions. First,
the patient must have one or more of the four forms
ofstatutorilydefinedmentaldisorder: mental illness,
mental impairment, severe mental impairment, or
psychopathic disorder. Psychopathic disorder is de
fined in the statute to constitute "[a] persistent dis
order or disability of mind which results in abnor
mally aggressive or seriously irresponsible conduct
on the partof theperson concerned."10 Second, the
patient's mental disorder must be so severe as to re
quire medical treatment in a hospital. In the case of
psychopathic or mentallyimpairedpatients, the phy
sicianmust show that medical treatment is "likely to

alleviate or preventa deterioration in his condition."
Finally, the commitment must be necessary to pro
tect the health or safety of the person or to protect
others from harm. Initial commitments under this

law last six months and can be renewed for additional
one-year terms. The law also provides for periodic
judicial review bya Mental Health Review Tribunal.
For patients referred in relation to active criminal
charges, the law provides for a variety of forensic
commitments that address both forensic evaluation
and treatment. Other sections of the Mental Health
Act restrict the discharge of certain forensic patients
when thesentencing court finds that commitmentof
the patient"is necessary for protection of the public
from serious harm."1'

The Government's Proposal

Startingshortly after the current UK LaborGov
ernment took office in 1997, the Home Office and
Health Ministers began to investigate through work
inggroups the currentstateof treatmentforpsycho
pathic people, witha view toward changing the cur
rent system. Investigators surveyed treatment and
custodial facilities in the UK, visited the Nether
lands, Germany, and Minnesota and Wisconsin in
the United States. The group was particularly im
pressed with the Dutch Terbeschikkingstelling (TBS)
system,12 a program for the systematic evaluation and
treatment ofdangerous, personality-disordered people.
The program provides residential therapeutic commu
nities and closely supervised transitions to the commu
nity inahighlystructured fashion.13 TheDutch system
has beenin useforapproximately 70 years.

Dangeroussevere personality disorder (DSPD) is
defined in thegovernment's proposal as "people who
have an identifiable personality disorder to a severe
degree, whopose a highrisk to other people because
of serious anti-social behavior resulting from their
disorder."1 Through a national survey, 5the work
ing groups identified about 1,400 incarcerated men
and 400 hospitalized men who met the DSPD crite
ria. They estimated that an additional 300 to 600
DSPD persons were living in the community. The
group estimated that among persons with DSPD,
women constituted a very small minority, roughly
two percent of all people with DSPD in the UK.

TheHome Office proposal provides for powers of
detention for DSPD persons, assessment and treat
ment programs, training and research programs, and
social programs aimedat primaryand secondary pre-
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vention of DSPD.16 The proposal articulates two
optionsforaction. Option A, the more conservative,
generally works within the existing legal and institu
tional framework foraddressing the problems posed
by DSPD individuals. Option B directs substantial
changes in governmental powers to detain individuals
with DSPD for evaluation and treatmentand provides
for a wholly newsystem of care separate from current
prison and National HealthService (NHS) programs.

Option A

Option A would revise criminal justice legislation
to increase the use of discretionary life sentences by
extending the range of offenses to which it could
attach. This option also gives courts new powers to
order special forensic assessments to investigate
whether defendants meet DSPD criteria. The pro
posal argues that through this change, courts would
bebetterinformed ofdefendants' potentialforfuture
violence. The intended result would be an increased
use of discretionary life sentences. After initial con
viction, courts would also be barred from sending
DSPD persons to forensic hospitals rather than to
prison under both options A and B.

OptionA also drops the requirement that DSPD
persons mustbe"likely to benefit from hospital treat
ment" as a criterion for civil commitment. After re
lease from civil commitment, DSPD persons would
besubject to mandatory supervision and recall to the
hospital or prison if there were changes in theirmen
talcondition. Other changes wouldincludeimprove
ment in forensic assessment facilities in both prisons
and hospitals and improved collaboration between
prison and hospital institutions, perhaps with the estab
lishment ofa new bureau to oversee DSPD services.

Option B

Thisoptionprovides a new legal construct, estab
lishing a DSPD order by a Crown Court (akin to
superior courts in theUnitedStates). A DSPDorder
can be attached to any criminal sentence after a fo
rensic assessment provides evidence to a Crown
Court that the person has "a severe personality dis
orderand asa consequence of the disorderpresented
a serious riskto the public." A DSPD order issubject
to appeal and periodic review. A DSPD order could
also be attached to any already adjudicatedprisoners
at any time.

The result of a DSPD order is that the person is
detained, on an indeterminate basis, in a facility (hos

pital, prison, oryetto becreated new type of residen
tial facility) until they are thought by their mental
health professionals to no longer pose a danger to the
public.After release from a facility, the DSPD order
continues in force in the community; release into the
community is conditioned on mandatory supervi
sionby both parole and mentalhealth providers and
subject to recall back to the facility for reassessment
at any time.

DSPD orders also could be made against civilly
committedpersons without current or even previous
criminal commitment. DSPD orders made in civil
proceedings would occur after mandatory forensic
assessment and subject to the legal protections of
appeal and periodic review. The result of a civil
DSPD order is identical to that ofa criminal DSPD
order—indeterminate detention and mandatory com
munity supervision with thethreat of recall. Option B
also creates a new special forensic type ofservice bureau
to provide services to DSPDpeople, separate from ex
isting prison and National HealthServices.

Research and Prevention Measures

Acknowledging that there is a substantial gap be
tween thestateofcurrentpsychiatric knowledge con
cerning personality disorders, their diagnosis, etiol
ogy, and treatment and the information required to
plan and implement DSPD programs, the proposal
contains support for research on these topics. The
proposal outlines work that thegovernment has done
in collaboration with Dutch researchers as well as
projects within the United Kingdom.

In 1998, the government sponsored the establish
ment ofa World Wide Web-based research and col
laboration project, the Virtual Institute for Severe
Personality Disorder (VISPED).17 VISPED is anin
ternational, multidisciplinary project designed to
study personality disorders. VISPED provides grant
support to train forensic researchers. The principal
products ofVISPED to dateareliterature reviews on
topics in forensic psychiatry.

The proposal includes a review of primary and
secondary prevention programs to reduce the fre
quency and severity of violence from DSPD individ
uals. Initiatives directed at primary prevention in
clude programs designed to improve parenting,
expand social services fordisadvantaged persons, and
improve school health and discipline initiatives.
Other collateral efforts include juvenile judicial re
forms and tailored juvenile drug and mental health
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treatment programs to children and adolescents at
risk for developing personality psychopathology.
Secondary prevention of personality disorders in
cludes plans to expandand tailoradult mentalhealth
services to mentally disordered offenders.

Proposed Research for Implementation of DSPD
Initiatives

One potential model for the implementation of
screening and intensive assessment ofpersons though
to be at high likelihood for a DSPD diagnosis was
presented by Dr. David Thornton of Her Majesty's
Prison Service at the February 2000 meeting of the
Forensic Faculty oftheRoyal College ofPsychiatrists
meeting.18 This research proposal described a
scheme of "siftings" to moreaccurately identify per
sons thought to be at highest risk for recidivistic vi
olent or sexual offenses. Startingwith initial screen
ing by means of the Violence RiskAppraisal Guide
(VRAG), an assessment instrument used in research
to studyriskof violentbehavior, a high score on the
VRAG would initiate a further inquiry by means of
tabulating both Static-99 and VRAG scores. If the
combination of these scores was high, then the per
son would be referred for further assessment using
Historical Clinical Risk Management (HCL 20), a
clinical assessment toolused to studydeterminants of
violent behavior, and the Violence Rating Scale,
(VRS) a newly developed violence assessment tool. If
the results indicate a high score, a special assessor
(consultant) then conducts a case review, gathering
inputfrom members of theperson's treatment team.
If the person's risk of recidivistic violent or sexual
offense potential was believed to be high, then the
person would be transferred to a residential facility
for further, intensive multidisciplinary assessment
including neuropsychological testing.

Analysis and Criticism of Issues Relating
to Forensic Psychiatry

Problems with Assessment

The government's proposal for the implementa
tion of screening procedures and formal, residential
assessment have not been finalized. There are multi
ple impediments to the implementation of this or
other screening schemes given the nature of the as
sessment process and the limitationsof the currently
available assessment tools.

Critics of the government's proposal note that

while the research initiatives articulated in the pro
posal are welcome, the scientific uncertainty of cur
rently available assessment tools prevents rigorously
accurate risk prediction.19 The proposal mentions
the potential use of the Hare PCL, the VRAG, the
HCL-20, the Static-99, and VRS assessment tools.
While these tools are frequently used in research,
theyhave not been demonstrated asaccurately iden
tifying persons who meet the commitment standard
fordangerousness under the DSPD proposal.

The inherent limitations ofthe current assessment

tools would introduce significant inaccuracies in
identifying the DSPD target population. Reserva
tionsconcerning the current limitsof diagnostic and
predictive sensitivity and specificity were presented
during the drafting of the government's proposal. A
parliamentary committee received testimony esti
mating that there were 2,000 DSPD people in the
UK. A hypothetical assessment scheme that accu
rately identifies people with DSPD 90 percentof the
time and misdiagnoses DSPD 5 percent of the time
willhave theeffect ofproducingasignificant number
of false positives and false negatives. Among 2,000
DSPD assessments (of actual DSPD people), there
will be 200 false positively identified DSPD people,
40 false negatively identified DSPD people, and
1,760 correctly identified DSPD people.20

An effect on theassessment process of the ensuing
negative (and often sensational) publicitydue to the
false negatively identified people may be the intro
duction of defensive practice. Psychiatrists engaged
in the assessment of DSPD people may choose to
avoid embarrassing crimes by people with criminal
records bygreatly expanding the numbers of people
identified as DSPD. One estimate of the total num
berofpeople whocouldbecommitted in thisfashion
was up to 10 times thegovernment's estimate.21

One potential consequence of indeterminate
DSPD commitment could include active resis

tance from patients evaluated for DSPD. Given
the potential consequences of a lifetime of con
finement, it is reasonable to assume that some peo
ple will refuse to participate in these assessments,
thus presumably reducing the accuracy of these
instruments to predict recidivism.

Problems with Proposed Treatment or
Ashworth Revisited?

In the United Kingdom, therapeuticcommunities
for personality disordered patientswithin special fo-
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rensichospitalshavenot been unequivocally success
ful. In the 1980s and 1990s there were three forensic
hospitals in the UK with specialized treatment units
for personality disorder patients. Among these hos
pitals, recurrent, severe problems characterized the
highsecurity psychiatric treatment unit at Ashworth
Hospital. After a series of high profile incidents, in
cluding one in whicha seven-year-old girlhad unsu
pervised visits with convicted pedophiles, the gov
ernmentcommissioned a report into the problems at
this hospital. The Fallon Commission22 recom
mended that patientswithasoleor primarydiagnosis
of personality disorder should be managed in sepa
rate high security facilities or dispersed amongdiffer
ent facilities. They wrote that "there is no rational
justification for keeping this very manipulative and
troublesome sub-group in expensive therapeutic
unit(s) providing management and treatment tech
niques fromwhich they gain no benefit."

Inan "official response," the Home Office23 "re
jected" the report's recommendations concerning
theclosure of the treatmentunitsforpersonality dis
ordered patients as well asthegeneral condemnation
of the proposed DSPD therapeutic communities.
Professional organizations and the Fallon Report
have also questioned the feasibility in relation to pa
tient discipline, milieu safety, and staff recruitment
of creating wards of concentrated, violent persons
adept at subverting order and safety.2

The research base to support the government's
proposal isweak at best. Weareaware ofno random
ized trials of community forensic treatment that tar
get the population defined by DSPD.25 From meta-
analytic reviews of the available research on forensic
treatment communities, overall recidivism is
thought to vary with multiple conditions; many of
these conditions concern substance use and situa
tional variables outside of the control of the thera

peutic community.25
Furthermore, staff to implement a potentially

large, new residential treatment system are unavail
able. The number offorensically trained psychother
apists in the UK iscurrentlyminiscule. An estimated
2,000 people eligible for DSPD commitment sug
gests theneed tostaffhighsecurity services for at least
1,000 people. If these are to be therapeutic milieus,
about 20 patients per unit is a reasonable census.
Fiftysuch newunits, or even20 units ifeachholds50
patients, all ofwhom are committed indefinitely, re
quires forensic professional mental health staff, who

arecurrently in short supplythroughout the existing
forensic treatment system in the UK.26 The magni
tude and expense of creating an entirely new system of
inpatient mental health treatmentfor approximately2,000
people for an indeterminate time period has made some
critics question whether thegovernment actually intends
to commit to theexpenditure of the monetary resources
necessary tomake the proposal viable.27

Ethical Problems

Perhaps the most vexing aspect of the DSPD pro
posal is the ethical questions it poses for professional
participants in the DSPD assessment and treatment
initiatives. Although some persons to whom DSPD
orders may attach would likely be considered treat
able, thesignificant scientific uncertaintyconcerning
efficacy of treatment for severely personality disor
dered patientspresentsan ethicaldilemma to psychi
atrists. If the government succeeds in removing the
ability tobetreated criterion from thecurrent civil com
mitment law, psychiatrists claim that theirassessments
ofand efforts toworkwitha DSPDpopulation will be
subverted toanexplicidysocial control purpose. Critics
argue thatinco-opting thecivil commitment process to
criminal justice ends, psychiatrists would beabrogating
their fiduciary duty to their patients.

Thecritics oftheproposed DSPDcivil commitment
proposal note that evaluation and testimony bya psy
chiatrist for the purposes of obtaining a DSPD order
would not further any legitimate clinical goals. Other
critics have noted that participation in DSPD Crown
Court proceedings would be professional service with
outa medical purpose to thegiving of information.

An official response of the Royal College of Psy
chiatrists (RCP) "severely question(s) whether it is
the medical profession's job, the use of medical
health personnel and mental health facilities to take
part in those sort of issues" (i.e., forensic evaluations
for DSPD commitments).28 The RCP also argues
that elements of the DSPD proposals "compromise
individual rights excessively in favor of public order
that they do become little more than a public order
act."29 Removing the ability to benefit from treat
ment wouldsubvert the therapeutic purposeof civil
commitment; according to the Royal College of
Nursing, "We do not provide custodyfor people in
the Health Service institutions whether or not they
are likely to benefit."30

Perhaps the leastethicallypalatableelementofthe
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government's proposal was the extension of DSPD
orders and commitments to people who had not
been accused or convicted of criminal violence. In
the absence of a pasthistory of violence, predictions
of future violence are problematic at best. Psychia
trists have expressed concern that applying DSPD
assessments for people who are not criminally adju
dicatedstrikes a lopsidedbalancebetween a person's
liberty interestand publicsafety.

In response, the government notes that "the civil
liberties of the person must be carefully balanced
against the prerogative to protect the public from
known dangerous persons."31 It does not, however,
elaborate how this balance is to be achieved. At the

February 2000 meeting of the Forensic Faculty of the
RCP,32 the Right Honorable Secretary ofState, Mike
Boateng, explained ina teleconference thatthegovern
ment's proposal constituted not psychiatric detention
but "preventive detention" for the purpose of protect
ing the public from known dangerous people. When
some members of the audience expressed concerns
about the proposal placing too muchemphasis on the
interest of protecting the public, Mr. Boateng stated
thatdenying individual rights in favor ofprotecting the
public was valid andthatpsychiatrists who don't agree
with his position "don't have toget involved."33

In support of the proposal, the government also
makes international comparisons to other civil com
mitment schemes. The governmental proposal de
scribes two models of indeterminate detention cur

rently in use. One model is the medical (or clinical)
model, based on the diagnosis and treatment of a psy
chiatric disorder. After diagnosis andcivil adjudication,
aperson canbedetained ina treatment facility, typically
ahospital, for treatment ofmental illness.34 Currendy,
this clinical model ofindeterminate detention is used in

Sweden and the Netherlands. A second model, the
community protection model, places a priorityon pub
licsafetydespite "encroachments" on thedetainee's civil
rights.35 Under the community protection model,
courtsusecivil commitment to detainpeoplein prisons
or hospitals for indeterminate time periods, provided
these people demonstrate a risk to the public. This
model has been the basis for recent civil commitment

initiatives in Canada (Dangerous Offenders Act 1997)
and Australia, as well as for sexually violent predator
(SVP)commitments in severalU.S. states. Both models
of indeterminate civil commitment provide for some
type of periodic review by a parole board or a court.

These proceedings typically employ civil protections
used in criminal proceedings. While theapplication of
SVP commitments has varied among different states,
these proceedings have detained about 600 indi
viduals as of the end of 1999.36 In Canada, about
250 people have been classified as dangerous of
fenders, and each year about 15 people are classi
fied as dangerous offenders.37 In the current
Dutch TBS system, there are 10 clinics with 100 to
150 individuals.38

Legal Challenges

Given that the UK is a full member of the Euro

pean Union (EU), any DSPD proposal must con
form to EU law. Articles 5.1 (a), 5.1 (e), and 5.4 ofthe
European Convention ofHuman Rights would also
govern the DSPD proposal. These articles establish
that everyone has the right to liberty; deprivations of
this libertyinterestare justified only after a criminal
conviction orafter adetermination thata person isof
"unsoundmind"andsubject to judicial review. With
respect to the commitment of psychopathic persons,
the law does not define the term "unsound mind."

There is no implied right totreatment under EU law.39
EU case law supports the imposition of discretionary
life sentences for criminally convicted people.40

The government offered its opinion that the pro
posal had enoughprocedural safeguards to satisfy the
requirements ofEU law.41 Witnesses gave testimony
before parliamentary inquiry that an extremely high
standardof proof was desirable to better balance the
competinginterests between the individual's right to
liberty and the government's prerogative of public
protection. 2The government argues that "'beyond
a reasonable doubt'. .. cannot be meaningfully ap
plied to diagnosis or prognosis in the way it can to
fact." Because it is always possible to doubt a predic
tion, thegovernment argues that thislegal standardis
not "a useful test." With respect to the current re
quirement that a personhavea mental disorder that
would likely benefit from treatment, the government
cites a recentcase that broadly expands the definition
of"able to be treated" to include nursing care.43

Despite considerable critical comment by the
RCP, the Labor Government continues its plan to
implement the proposal. In February 2000, the gov
ernment announced a pilot project to implement the
residential, multidisciplinary assessment program at
a British prison.44
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Commentary

We share the concerns of our colleagues in the
RCP. In our opinion, the DSPD initiative is mis
guided and pernicious—misguided because there is
no extant technology that permits either accurate
identification or effective treatment of individuals
with DSPD. There is no current evidence that psy
chiatrists oranyone else canreliably agree onwhether
people have DSPD or not. While research hasexam
ined anti-social personality disorder, no one has yet
demonstrated that the conceptof DSPD, as defined
in the proposal, is either reliable or valid.

The pernicious effects of implementing the DSPD
program are that manypeople whopose no threat to
society would be deprived of their liberty, in some
cases fora verylong time. Second,scarce, specialized
forensic professional resources would be diverted
from already under-resourced forensic psychiatric
services of the NHS. Third, professionals and per
sons under a DSPD order could be required to en
gage in therapies that have no scientific support. Fi
nally, and most pernicious of all, the DSPD order
when imposed on someone who has never been ad
judicated to have engaged in violent behavior, but
who is mentally ill and with a treatable disorder,
violates a long English common law tradition up
holding the rights of the individual to be free from
the coercive power of the state.

During parliamentary debate on the DSPD pro
posal, the government conceded: "We are not aware
of any country which detains people who have not
committed an offense but are regarded as dangerous
and are untreatable."45 It would bea travesty if the
UK should become the first country.
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