The Tort Liability of the Psychiatrist
SUE ELLEN FISHALOW, J. D.*

Psychiatry is defined as “‘a branch of medicine that deals with mental, emotional, or
behavioral disorders.”! Due to its very nature, psychiatric practice differs from that of
other medical specialties, which minister primarily to bodily ills and discomforts. Con-
sequently, the tort liability of the psychiatrist, as might be expected, is in many ways
different from that of other practitioners.2

The psychiatrist must deal not only with psychiatric disorders of an organic nature,
but also with the emotions and feelings of his patients. To a great degree, success in
treatment is dependent upon the effective interaction between practitioner and patient.3
Psychiatric patients often institute litigation against their doctors during periods of
temporary setback, when the relationship with the physician is far from optimal.t

This paper will survey the areas of tort liability encountered by the psychiatrist,
examining past and present trends, and suggesting guidelines to be followed which may
minimize the risks involved.

The broad range of a psychiatrist’s contacts with patients exposes him to an equally
wide spectrum of potential tort liability—from invasion of privacy actions to suits for the
failure to restrain or supervise dangerous patients; from actions for fractures sustained
during shock therapy, to those for negligent psychotherapy. This study will deal with the
following areas:

Negligent diagnosis

The shock therapies and informed consent
Drug therapy

Miscellaneous somatic treatment
Suicide

Injuries to third parties

Privilege and breach of confidentiality
Duty to warn

Commitment

Negligent psychotherapy
Miscellaneous areas of liability
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In past decades, suits against psychiatrists have been relatively scarce, compared with
litigation involving other medical specialists.5 Various reasons have been advanced; they
may be summarized as follows:

1. The diagnosis of mental and emotional disorders is imprecise. Psychiatrists often
disagree about the very definition of a mental illness.8

2. As knowledge of psychiatric causation is limited, there is difficulty in establishing
proximate cause of damages.”

3. The diversity of acceptable therapeutic techniques makes it difficult, if not
impossible, to establish definite standards for psychiatric judgment in clinical situations.8

4. As some stigma has been attached to psychiatric disorders, patients are often
reluctant to bring their histories to light.?

* The author, a graduate of the New York University School of Law, wishes to express her grati-
tude and appreciation for the unflagging assistance and encouragement of Professor Henry
H. Foster.
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5. Due to the transference phenomenon (whereby the patient develops strong
emotional ties to his therapist), many patients see the psychiatrist as a friend. and are
therefore understandably reluctant to institute legal proceedings.10

6. Psychiatrists are trained to handle their patients’ negative reactions and are skilled
in dispelling hostility.11

7. Often, during the occurrence of alleged malpractice, the patient is alone with
his therapist. Problems of proving the facts of a practitioner-patient interaction are
therefore rampant.12

8. Psychiatrists perform no surgery and rarely perform inherently risky diagnostic
studies.13

Nonetheless, claims against psychiatrists in recent years have demonstrated an alarming
upswing, both in frequency of litigation and in the amounts of damages awarded. In part,
the increase can be attributed to the greater exposure of the American public to the
practice of psychiatry. A study published in 1969 estimated that more than two million
Americans undergo psychiatric treatment each year and that about twenty million in the
United States suffer from mild to severe psychiatric problems.14 No doubt these figures
are even more dramatic today. Psychiatry therefore is becoming a more significant and
prominent medical specialty.15

Unfortunately, with increased recognition has come a concomitant surge of claims
against psychiatrists1® and judicial expectations of higher duties of care.17 Bellamy expects
the trend to continue.18

Many psychiatric patients are angry and/or frustrated, and may institute legal pro-
ceedings against their doctors with or without reasonable cause to do so. Moreover, there
is often familial involvement with which to contend. Attorneys must be alert to claims
which are without foundation and discourage such litigation.19.20

Whatever the reasons, suits against psychiatrists for hundreds of thousands of dollars
are no longer uncommon, and the range of liability is ever increasing. A New York jury
recently awarded $350,000 to a woman whose therapist had sexual relations with her,2!
although an appellate court has more recently reduced the judgment to $25,000.

Rothblatt has pointed out that this “ominous trend”” of major malpractice liability has
threatened to remove psychiatrists from the “most favorable risk” category, and has
caused malpractice insurance premiums to increase drastically.2?

The foregoing takes on even more serious aspects when one considers that plaintiffs
are overcoming many inherent difficulties in sustaining psychiatric malpractice actions.23
A comprehensive definition of psychiatric malpractice (negligence) has been offered by
Krouner:

an act or omission by a psychiatrist in the treatment of a patient which is inconsistent
with such reasonable care and skill as is usually exercised by psychiatrists of good
standing of the same school or system or practice in the nation, and which results in
or aggravates an injury to the patient.24

As a general rule, such negligence must not be presumed from the fact of a mistake in
judgment; 25 plaintiff must prove the following elements of malpractice by a preponderance
of the evidence:

1. That the psychiatrist owed him a duty to conform to a particular standard of
conduct.

2. That the psychiatrist was remiss in the breach of that duty by some act of
commission or omission.

3. That because of the dereliction, the patient suffered actual damage.

4. That the psychiatrist’s conduct was the direct or proximate cause of such damage.2¢

Difficulties inhere in each. Let us consider first the establishment of a standard of
conduct. This must be documented by expert testimony.27.28 In addition to the
reluctance of experts to testify (the so-called “conspiracy of silence”),20.30 the plaintiff
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often faces a mélange of acceptable practice in the field of psychiatry. If there are various
accepted methods of treatment, the psychiatrist may use any which is acceptable to some
practitioners, even though its use is not general.3! In the past, a community or locality
rule was applied; the standard being increasingly used at present is that of all
psychiatrists.32

Once a standard of care has been established, the plaintiff must prove its breach,
usually by expert testimony with its attendant problems.33 “[W]hat one doctor would or
could do is not the test. It must be testified to unequivocally by a doctor that the . . . de-
fendant doctor was negligent.” Daniels v. Finney, 262 SW 2d 481, 434 (Tex. Civ. App.
1953) . Such a determination is frequently not an easy one, particularly since the reaction
of a psychiatrist to his patient may vary with the situation and with the type and stage
of illness,34

Next, plaintiff must prove actual damages. As probably the most common claim is that
of a deterioration in the patient's emotional and/or mental state35 the allegation is
hard to substantiate. Such a decline is usually intangible,38 unlike physical damage (e.g.,
a fracture from electroshock therapy) , and may involve more than a monetary loss (e.g.,
stigmatization, harm to reputation, etc.) .37 A differentiation must be made of new from
prior damage.8 Moreover, so-called “psychic injuries” are considered easier to simulate
than physical ones,3? making courts wary of “vexatious suits and fictitious claims.”40

Finally, assuming a proven act of negligence, there is no liability for any injury which
has not been proximately caused by the psychiatrist’s act or omission. Since knowledge
of psychiatric processes is limited, such a link is difficult to establish under the clearest
conditions, and impossible under the murkiest.41

Expert testimony is required in this area with two exceptions: (1) matters which are
within the common knowledge of any layman, and (2) negligence and injury which are
“so gross and readily apparent” that the injury must have been caused by the negligence.
(Cassidy points out that, due to the intricate nature of psychiatry and its therapeutic
processes, the first exception is rarely invoked.) 42.43

It should be apparent from the foregoing discussion that the field of psychiatric
malpractice is rife with problems for both plaintiff and defendant. As in any litigation,
there are equities on both sides. Overlitigiousness in patients and their families is often
counterbalanced by difficulties of proof. The lack of standardized psychiatric treatment
can cut both ways. Dawidoff has observed that “neither sympathy for the patient nor the
exalted position of the psychiatrist should determine the ‘'matter.”4¢ Messinger finds the
odds still to be heavily in favor of the psychiatrist—particularly when he has reached a
well-reasoned diagnosis and has followed a regimen of treatment which is “reasonably
grounded in his professional training and experience."46

Nevertheless, psychiatric malpractice suits are and will continue to be successfully
prosecuted. There are some specific recommendations for psychiatric practitioners who
wish to protect themselves against unfavorable legal and financial outcomes.

A general and pervasive concept is that the psychiatrist maintain the integrity of the
doctor-patient relationship, possibly the single most important factor in the prevention
of malpractice claims.4é Bellamy has stated the situation well: “There is a constant need
for the [psychiatrist] to be thoughtful of his patient’s individual needs, to exercise his best
skill, good judgment, and fine discrimination at all times.” He should also exercise tact
and consideration toward each patient and his family.47

Should litigation be instituted despite all precautions, the psychiatrist must defend
himself and his practices. It is felt by many that good clinical records are vital to a
successful defense,4® particularly if suit has been filed where the allegations are patently
false but nonetheless maintained by “an angry or paranoid patient.”#® Suggested
inclusions in the record are outlined as follows:

1. Symptomatology

2. Diagnosis
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3. Treatment

4. All aspects of consent, including any explanations made to the patient and/or
relatives, guardian

5. Prescriptions

6. Notes of cognitive ability and extent of perceptive capacities and disorders

7. Consultations and their outcomes

8. Descriptions and documentation of any significant events which occurred in private

practice supervision or hospital management
9. Follow-up®®

Additionally, every psychiatrist must familiarize himself with the basic concepts of
negligence and adjust his own practices accordingly.5!

Finally, as a strictly economic measure, Bellamy advises that the psychiatrist periodically
review his malpractice insurance. He feels that the inadequately insured or uninsured
physician tends to become alarmed, and thus is more likely to agree to out-of-court
settlements. This encourages nuisance suits and consequently aggravates malpractice
problems.52

Slawson has summarized the aforesaid considerations succinctly, though somewhat
over-optimistically:

A conscientious practitioner who listens to his patient, keeps good records, and pays his
insurance premiums has little to fear from the impressive legal resources that may at
any time, and without apparent justification, be mobilized against him.53

Careful perusal of the following material will substantiate the author's assertion of
Slawson’s over-optimism: while precautions may mitigate damages, the psychiatrist can
never be certain of victory.

I. Negligent Diagnosis

Reaching a correct diagnosis is of great importance in psychiatry, as well as other
medical specialties, for it often sets the stage for all that is to follow. Unfortunately,
accuracy of diagnosis is much more difficult to achieve in psychiatry;5¢ rarely can a
psychiatrist fall back upon the relatively unambiguous results of a blood test or electro-
cardiogram. Courts have recognized the problem,%5 and have put heavy burdens on
plaintiffs, who must prove both that the diagnosis was mistaken and that it was arrived
at negligently. There is no liability for a mere mistake in judgment.56 Harris recommends
that the psychiatrist “cut his losses” by periodically reviewing his diagnoses.’?

Most of the negligent diagnosis cases fall into the areas of suicide or wrongful
commitment. The author found three exceptions.

In Warner v. Packer, 139 A.D. 207, 128 N.Y.S. 735 (1910), the plaintiff sued for gross
and culpable negligence in the “alienists’ ” failure to “exercise reasonable or ordinary
care, skill, and diligence™ to ascertain plaintiff's “true mental condition.” 123 N.Y.S. at
726-727. As plaintiff introduced no expert testimony, the Appellate Division found the
evidence insufficient to support a verdict of negligence.

In Morris v. Rousos, 397 SW. 2d 504 (Tex. Civ. App. 1965), cert. den. 385 US 858
(1966), a former student sued a university psychiatrist, alleging that the psychiatrist had
improperly diagnosed the patient’s condition in a letter retained in the school files. The
court found the complaint insufficient in its failure to allege any intent to injure the
student, or willfulness or malice in placing false information in the student’s file.

Finally, the plaintiff in Hendry v. U.S., 418 F. 2d 774 (2nd Cir. 1969), alleged that a
psychiatrist and a psychologist in the United States Public Health Service had negligently
labelled him “paranoid schizophrenic” and caused him humiliation and distress. The
court found that the diagnosis had been arrived at with due care and that the term had
not been negligently applied.
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1I. The Shock Therapies: Informed Consent

Electroshock therapy represents the first really modern incidence of actions against
psychiatrists for the mistreatment of their patients.’8 Shock therapies—electric, insulin,
or Metrazol—are forms of treatment in which one of the foregoing agents introduces a
convulsive state in the body.?® Although the mechanisms are still somewhat uncertain, it
is thought by most that the shock induces chemical changes in the body which will have
a beneficial effect on abnormal behavior patterns.8¢ Some illnesses do not respond to
shock therapy;®! it is used primarily to treat affective disorders, schizophrenia, psycho-
neuroses, anxiety states, and conversion hysteria. Krouner finds that it has been most
valuable in alleviating the symptoms of affective disorders on a permanent basis.82

Generally, the goal of electroshock therapy, which originated in Italy in 1938,63 has
been to build up the patient’s defenses. controls, and self-confidence.t4

Insulin shock therapy was devised by Dr. Manfred Sakel. Coma is induced by the
administration of insulin, and is terminated by the introduction of sugar. During the
coma period, convulsions occur.%% Insulin therapy, as opposed to electroshock, is in-
dicated for the relief of basic anxiety and mood disturbance, so as to facilitate psycho-
therapeutic interactions.t At present, however, insulin shock is rarely used:

1. The death rate is more than ten times that associated with electroshock therapy
(EST) .
2. It may cause prolonged coma, indicating possibly irreversible damage to brain
cells.
3. It is difficult to determine in advance how far the patient’s sugar level is likely to
fall.
4. Not all patients promptly regain normal brain function after the administration
of sugar.67
A third form of shock therapy, the use of pentylenetetrazol (Metrazol), is less popular
than EST but preferred to insulin—the risk of brain injury is less. While the drug was
once thought to subsume a higher risk of fractures and dislocations than either electro-
shock therapy or insulin shock therapy, that danger has largely been eliminated by the
widespread use of muscle relaxants.58
Although in many cases shock therapy proves to be effective, its administration is not
without risks. Complications of the shock therapies include the following:

1. Fractures and dislocations;
2. Cardiovascular and respiratory complications (usually associated with the use of
muscle relaxants and anesthesia) ;
3. “Mental” complications:
a. Post-convulsion restlessness
b. Confusion
¢. Psychotic episodes
d. “Startle” reaction
e. Memory impairment6?

The risks of the above must be carefully balanced against the likelihood of improvement,
before a final decision is made to go ahead with shock therapy. '

The cases in this area may be loosely grouped into four categories—informed consent,
premedication, negligent administration of shock therapy, and negligent management
after treatment.

1. Informed Consent*

Generally, the shock therapies represent the only significant area in which the issue of
informed consent to treatment has been raised against psychiatrists.’® With certain

* Sample consents to shock therapy may be found in Appendix A.
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exceptions, to be delineated shortly, the physician-patient relationship is consensual.t
As such, it requires consent to treatment, lest the psychiatrist be faced with an action for
negligently providing inadequate disclosure, or assault and battery, the offensive or
harmful and unauthorized touching of another.72

The psychiatrist is obligated to explain, in relatively comprehensible and nontechnical
language:

1. The diagnosis and prognosis;

2. Any danger or risk of complications which may inhere in the proposed therapy; and

3. The results which are reasonably to be anticipated, particularly if there is only a

limited chance for improvement of the patient’s condition.78

There must be no false assurances of safety or guarantees of cure made.?¢

The standard for what should be disclosed is what a reasonable psychiatrist would
make known in similar circumstances,? taking into account such factors as the emotional
condition of the patient and his ability to understand an explanation. Should the patient’s
illness render him incompetent to comprehend the situation, or where the psychiatrist
feels that disclosure would be ill-advised in the patient’'s present emotional state, full
explanation should be made to a relative or guardian.76.77 Wherever possible, consent
should be documented by a signed form.78.79

There are three situations in which the requirement of informed consent has been
relaxed (although to maximize his protection, the psychiatrist should still consider
speaking with a relative or guardian). The following scenarios are considered exceptions
to the general rule:

1. Emergencies, where the patient is in no condition to exercise independent judgment;

2. A situation in which the explanation of every risk is likely to cause undue alarm

and possible refusal, against the patient’s best interests; and

3. A situation in which complete disclosure is likely to increase the risks of treatment

by making the patient overly apprehensive 80,81

Adherence to the requirement of informed consent to shock therapy will lend additional
protection to the psychiatrist administering the treatment and will provide necessary
information to the individual consenting. Informed consent is therefore both a legal
necessity and a practical desirability, 8 as the following cases will illustrate.

In Farber v. Olkon, 40 Cal. 2d 503, 254 P. 2d 520 (1953), plaintiff sustained fractures
of both legs during an electroshock treatment to which her father alone had consented.
The patient was incapable of understanding at the time of the treatment and had no
court-appointed guardian; it was therefore contended that the therapy constituted
unlawful assault and batiery. The court held that, as plaintiff's father was legally
required to maintain and care for her as a mentally incompetent adult dependent, his
consent was sufficient.

Other cases involved similar fact patterns. In Anonymous v. State of New York, 17 A.D.
2d 495, 236 N.Y.S. 2d 88 (1963), a parent gave consent for EST on a mentally ill adult
dependent, for whom no committee of the person had been appointed. An analogy was
made to consent to emergency surgery on a minor child and the parent's consent was
deemed sufficient. Lester v. Aetna Casualty and Surety Co., 240 F. 2d 676 (5th Cir. 1957),
cert. den. 354 US. 923 (1957), upheld a wife’s consent to EST on her husband, since
it was the judgment of both psychiatrist and wife that it would be “unsafe and unwise
to require [the patient] to undergo the strain and shock of discussing and considering
possible, though not probable hazards.” Supra at 678. Maben v. Rankin, 55 Cal. 2d 139,
10 Cal. R. 353, 358 P. 2d 681 (1961) involved a husband’s consent to shock therapy on
his wife. The court held that either of two defenses—a good-faith consent by the
husband, or the emergency doctrine—would suffice, and that plaintiff assumed the burden
of disproving either.

Wilson v. Lehman, 379 S W. 2d 478 (Ky. 1964), spoke to the issue of implied consent.
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Plaintiff was unable to recall the events surrounding her treatment. Since she voluntarily
submitted, and her husband did not request discontinuation, consent was presumed.

In Johnston v. Rodis, 251 F. 2d 917 (D.C. Cir. 1958), statements were made by a
psychiatrist to the effect that shock treatments were “perfectly safe.” Supra at 917. The
court held that such promises could be properly found to be a warranty, thus exposing
the psychiatrist to liability.

A similar fact pattern was presented in Woods v. Brumlop, 71 N.M. 221, 377 P. 2d 520
(1962) . Plaintiff alleged that the defendant psychiatrist had assured her that no harmful
risks could occur. The court considered that the evidence warranted submitting to the
jury the issue of a negligent failure to disclose.

Finally, Mitchell v. Robinson, 334 SW. 2d 11 (Mo. 1960), and Aiken v. Clary, 396
S.W. 2d 668 (Mo. 1965), both involve informed consent with regard to insulin therapy.
In Mitchell, the issue of whether plaintiff had been sufficiently informed was held to be a
submissible factual issue of negligence, primarily because it concerned a “new, radical
procedure with a rather high incidence of serious and permanent injury.” Supra at 19.
In Aiken, the court reiterated the importance of informed consent, adding the require-
ment of expert testimony to establish what a “reasonably prudent practitioner” would
disclose. Supra at 673.

2. Premedication

Two cases are concerned with the administration of premedication (sedatives, muscle
relaxants) before shock therapy. In the first, Foxluger v. State, 23 Misc. 2d 933, 203
N.Y.S. 2d 985 (Ct. ClL 1960), plaintiff alleged negligence in the failure to administer
muscle relaxants prior to EST. Since at the time of treatment (1956) there were two
schools of thought about the safety of such premedication, the state was not held
responsible for an “honest error of professional judgment made by qualified and
competent doctors.” 203 N.Y.S. 2d at 985.83

In Kosberg v. Washington Hospital Center, 394 F. 2d 947 (D.C. Cir. 1968), a patient’s
death allegedly resulted from the negligent administration of a tranquilizer (Thorazine)
before and after EST. Sufhicient evidence was presented to warrant submitting the case
to the jury.

3. Injury During the Administration of Shock Therapy

There are several cases which speak to the issue of negligence in the administration of
shock therapy. The author will elaborate upon those two which predominate in the
literature 84

In Collins v. Hand, 431 Pa. 378, 246 A. 2d 398 (1968), plaintiff alleged that the
psychiatrist’s failure to take or read X-rays to determine the existence of her osteoporotic
(fragile-boned) condition caused her to sustain bilateral acetabular fractures during EST.
No causation was proved.

In a relatively early case, Quinley v. Cocke, 183 Tenn. App. 428, 192 S.W. 2d 992
(1946) , plaintiff charged “negligent, careless, and reckless use of instrumentalities and
negligent administration of [electroshock] treatment.” 192 S.W. 2d at 993-994. The sole
question on appeal was the applicability of res ipsa loquitur. As expert testimony estab-
lished that fractures can occur without negligence and despite all precautions, relevance
of the doctrine was denied and the judgment for defendant upheld.8s

4. Negligent Care After the Administration of Shock Therapy

By far the largest number of cases in this group centers around falls occurring after
EST. All afirm the duty of the psychiatrist to provide for supervision of the patient after
shock therapy—as mental confusion often follows treatment.88

Brown v. Moore, 247 F. 2d 711 (3rd Cir. 1957), cert. den. 855 U.S. 882 (1957),
represented the first major award in the psychiatric malpractice field. A judgment of
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$60,000 was given to a patient who fell down a flight of stairs after electroshock therapy.
It was held that the defendants—hospital and psychiatrist—did not use reasonable care
to protect the patient after treatment. In Meynier v. De Paul Hospital, 218 So. 2d 98 (La.
App. 1969), parallel facts led the court to a similar decision.

In Quick v. Benedictine Sisters Hospital Association, 257 Minn. 470, 102 N.W. 2d 36
(1960) , plaintiff sustained an injury when he fell from his bed after EST. Sufficient
evidence of negligent supervision presented a jury question. Adams v. State, 71 Wash. 2d
414, 429 P. 2d 109 (1967), reached the same conclusion on similar facts.

Constant v. Howe, 436 SSW. 2d 115 (Tex. 1968), reversed a plaintiff’s verdict. Although
the court did find that a psychiatrist is obligated to supply a reasonable form of restraint,
there is no liability if the patient nonetheless manages to escape and injure himself.87

Christy v. Saliterman, 288 Minn. 144, 179 N.W. 2d 288 (1970), involved a somewhat
different situation.88 A psychiatrist ordered the discharge of a patient when he learned
of the termination of the patient’s credit. The man had received an electroshock treat-
ment on the morning of discharge. The psychiatrist prescribed paraldehyde over the
telephone: he did not warn the patient of its sleep-inducing qualities. The patient fell
asleep in his chair and set himself on fire, suffering serious injuries. The court stated that
there was evidence that the psychiatrist's negligence as to the discharge of the patient was
the direct cause of the injury sustained.

Three cases allege negligence in the administration of shock therapy after fractures
had been sustained in prior treatments—i.e., the negligent failure to diagnose a shock-
related injury. In Eisele v. Malone, 2 A.D. 2d 550, 157 N.Y.S. 2d 155 (1956), plaintift
was awarded $5000 against the psychiatrist involved and $25,000 against the hospital. Both
appealed and the case was settled for an undisclosed amount.8® In Stone v. Proctor, 259
N.C. 633, 131 S.E. 2d 297 (1968), standards of the American Psychiatric Association (1953)
were admitted as evidence of the defendant psychiatrist’s negligence. (See note 85, supra.)
The reader is also referred to Collins v. Hand, 431 Pa. 378, 246 A. 2d 398 (1968), dis-
cussed supra, p. 197.

In general, psychiatrists and hospitals are held to an affirmative duty of surveillance
after the administration of shock therapy.

With the increased use of muscle relaxants, lawsuits regarding the shock therapies are
on the wane. There are, however, potential areas of liability which remain; psychiatrists
must not relax their vigilance:

I. Shock therapy without informed consent;

2. The failure to have available facilities to manage cardiorespiratory emergencies
which occur during shock treatment;#0

3. The failure to diagnose and/or treat shock-related injuries;#1

4. The failure to manage the patient properly after shock therapy.

Hl. Drug Therapy (Psychopharmacology)

Much more than in the past, growing concern has been evinced recently among
psychiatrists about careful drug practices. Appleton has delineated four major reasons
for the extending vigilance:

1. The increasing use of more potent major tranquilizers and tricyclic antidepressant
drugs for out-patients;

2. Attempts to prescribe an adequate dosage (where precise reactions might not be
known), thus increasing the danger of side-effects;

3. The ever-increasing incidence of medical malpractice suits; and

4. Increased monitoring and regulation by the Food and Drug Administration.#2

In addition, Saxe finds significant the increased use of drugs as diagnostic tools (e.g.
sodium pentothal) and as forms of treatment.%3
As psychopharmacology is a relatively new science, there is little legal precedent
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directly pertinent to drug usage in the office practice of psychotherapy.®¢ Generally,
however, the use of drugs by psychiatric patients is similar to other areas of psychiatric
practice. The psychiatrist must use care in prescribing medication and heed any
cautionary instructions of the manufacturer. He must giv~ adequate advice on the use
of the drug and warning of side-effects and possible hazardous consequences. Otherwise,
the psychiatrist risks liability to the patient or a third party for consequential injury.95.96

Psychiatric drug therapy is yet a somewhat inexact field; and there are many variables
to be considered in prescribing medication—amount, idiosyncratic reactions, and in-
dividual tolerance, to name but a few. Although it is therefore often difficult to determine
whether a patient received the “correct” dose, as a professional the psychiatrist will be
held to the possession of reasonable knowledge and the practice of a reasonable standard
of care.®7

Appleton has segregated five major areas of concern about drug practice—adherence
to manufacturers’ directions; disclosure: physical examination of the patient; suicidal
patients; and the use of investigatory drugs.?8

1. Adherence to Manufacturer’s Instructions

Although it has been asserted that courts consider package inserts as only one factor,»
Appleton feels strongly that the insert has far too much legal standing.190 In some states,
the manufacturer’s brochure may be introduced into evidence to support a malpractice
claim.101 As it is in the best interests of the drug company to protect itself, the manufac-
turer’s insert tends to shift responsibility to the prescribing physician—the producer
having disclosed all he knows.102 Moreover, the brochures are often outdated, as they
may have been written before all known uses and dangers came to light.19® Two alterna-
tive possibilities have been suggested: (a) reducing the insert to an “advisory” status and
giving major legal weight to another body of experts (e.g., the American College of
Neuropharmacology) ; or (b) requiring periodic revision of the inserts.1%¢ Nonetheless, as
the package insert is now the chief reference point of attorneys and judges, the psychiatrist
would do well to pay careful heed to its suggestions and admonitions.

2. Disclosure

In general, a patient must be informed at least to some extent about the possible side
effects of prescribed medication. Preferably, any consent obtained should be written. The
only exceptions to the rule just enunciated are (1) belief by the psychiatrist that full
disclosure will cause the patient to forego needed treatment; and (2) cases where the
patient is afflicted by mental impairment or major psychiatric illness. In such situations,
the psychiatrist should attempt to convey the relevant information to a relative or
guardian.195 Disclosure is particularly vital if the patient is to engage in activity such
as driving a vehicle or operating machinery and the drug is likely to affect his functional
ability.

Two cases are on point in this area. The first, Christy v. Saliterman, 288 Minn. 144,
179 N.w. 2d 288 (1970), has already been discussed (supra, p. 198). In the second, a
physician had prescribed a drug known as tranyl cypromine to alleviate a patient’s
depression. The drug has the potential to cause a sudden and dangerous elevation in
blood pressure if a patient ingests a substance known as tyramine. The victim in the
case at bar ate cheddar cheese (a source of tyramine) and died of the resultant
hypertension. Although plaintiff alleged the failure of the physician to inform his patient
of the risk, the doctor insisted that he had made disclosure and thus successfully defended
himself.106

3. Physical Examination
Theoretically, all psychiatrists should take a comprehensive medical history from and
perform a thorough physical examination upon any patient for whom they are prescrib-
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ing medications. In reality, few do—primarily because they lack proper equipment and
assistance. Although to date most psychiatrists usually get away with this laxity, if sued
they are in difhculty. First, courts tend to adopt the position that the standard of care of
all psychiatrists should be elevated. Moreover, sufficient support could be garnered from
psychiatrists who would testify that administering drugs without medical supervision is
an unwise practice.107

The author therefore recommends that the psychiatrist at least take a careful history,
and insist upon close medical supervision (if not by himself, then by an internist or
other specialist) for any patient not in excellent health.

4. Suicidal Patients

A psychiatrist may be chargeable with poor judgment should he administer potentially
dangerous drugs to a patient known to be suicidal 1“8 Whenever possible, if the patient’s
emotional or mental stability is at all doubtful, the psychiatrist should try to ascertain
whether more than one doctor is being consulted to enable the patient to stockpile lethal
medication.10®

Only one appellate case has come to light in this area. In Runyon v. Reid, 510 P. 2d
943 (Okla. 1973), a decedent’s widow sued a psychiatrist and others for her husband’s
wrongful death from an overdose of sleeping medication (which the court found must
have been suicide). The court noted that the decedent had been an out-patient over
whom his psychiatrist and physician had little control. Since a “reasonably skillful
psychiatrist using customary methods” would not have seen the patient as a suicidal risk
(510 P. 2d at 944), defendant was not held liable.

In part because of the lack of extensive legal precedent, it would behoove the
psychiatrist to make a thorough evaluation of suicide potential (particularly in out-
patients) before prescribing any possibly lethal medication.

5. Investigational Drugs

In this area, as with all human experimentation, informed consent is absolutely
mandatory. It should be in writing if at all possible; if the patient is a minor, from his
parent(s); if the patient is acutely disturbed, from a legally appointed guardian.
Appleton notes that malpractice insurance does not cover the use of investigational
drugs.110

In Saron v. State, 24 A.D. 2d 771, 263 N.Y.S. 2d 591 (1965), an experimental drug
known as “Compound 100" (isonicotinic acid hydrazide or INH) was administered to
plaintiff's intestate. It was alleged that the medication caused organic brain damage with
resultant pain and suffering. The court held that the treatment with Compound 100 was
neither negligent nor the cause of plaintiff’s pain and suffering, as the testimony about
the side effects was “equivocal at best.” 263 N.Y.S. 2d at 592.

Finally, the author would like to cite two other cases relevant to drug therapy. In
Cox v. Hecker, 218 F. Supp. 749 (E.D. Pa. 1963), aff'd 330 F. 2d 958 (3rd Cir. 1964),
cert. den. 379 U.S. 823 (1964), reh. den. 379 U.S. 917 (1964), plaintiff alleged that the
negligent administration of chlorpromazine (Thorazine) to the patient caused a state
of confusion which progressed until he died. No expert testimony was introduced that the
administration of the drug was improper under the circumstances or that Thorazine
caused permanent brain damage.

In Rosenfeld v. Coleman, 19 Pa. D. & C. 2d 635, 35 North Co. R. 206 (1959), very
questionable behavior by the defendant psychiatrist was at issue. Plaintiff alleged that
the physician negligently caused him to become a narcotics addict.

The defendant testified that he had prescribed the use of Demerol, a morphine-like
drug, because it was “not dangerous,” and, though it was habit-forming, withdrawal was
relatively simple.!' He was apparently trying to make the plaintiff (not addicted before

200 The Bulletin



his first visit to the defendant) understand why he had the characteristics of a habitual
user. Then the psychiatrist could allegedly cure the patient’s mental illness; with such
a cure would come the removal of the addiction. The defendant admitted that by
continually renewing plaintiff’s prescriptions, he was trying to gain goodwill and so effect
transference.

The court found sufhcient evidence for jury consideration that the defendant was in
violation of the Anti-Narcotic Act (an expressed intent of which was to control the use
of narcotics by known users and to prevent self-administration) . If there was violation,
there was sufficient evidence of negligence to support a verdict for plaintiff.

The lesson of Rosenfeld should be obvious—among other things, a psychiatrist must
never instigate behavior which could place his patient in legal jeopardy.112

Comparatively speaking, there are few cases in the area of psychopharmacology, or drug
therapy. The increase in use of medications by psychiatrists, however, may well be
accompanied by a concomitant increase in litigation. In this as in other areas, therefore,
the psychiatrist must adhere to the strictest professional standards of skill, care, and
diligence.

IV. Miscellaneous Somatic Treatment

This section will be devoted to the discussion of two cases involving somatic treatment
other than shock therapy or psychopharmacology. The earliest, Bellandi v. Park
Sanitarium Association, 214 Cal. 472, 6 P. 2d 508 (1931), is shocking in its unenlighten-
ment. Plaintiff's decedent, in a state of relative excitation, was admitted to a private
hospital and sanitarium. In his strenuous attempts to escape and return home, the patient
broke out of the hospital’s ““strong room” and was then pursued by hospital personnel.
He was tripped at the request of defendant physician and subdued with large quantities
of ether and the application of a tourniquet around his neck. The patient died, evidence
being strong that he was etherized or strangied to death.

The court held that institutions in the business of treating patients with mental disease
should have on hand reasonable devices of restraint which pose the minimum danger to
the patient. There was sufficient evidence to support a finding of negligent and improper
treatment of the decedent.

Powell v. Risser, 375 Pa. 60, 99 A. 2d 454 (1953), involved the administration of
wetpack therapy, a standard procedure at the time. The patient sustained severe blistering
of the hand with subsequent problems. The court held that, inasmuch as the treatment was
one routinely left to the nursing staff, the psychiatrist would be liable only if he had
been negligent in ordering the treatment.

V. Suicide

Most suits for suicide are directed against hospitals.113 Nonetheless, relatively detailed
attention will be paid to the issue for two reasons:

1. Suicides account for a very large proportion of the total litigation involving

psychiatric patients; and

2. Psychiatrists are often named as co-defendants or their negligence is cited as a basis

for hospital liability.

Suicides and attempted suicides constitute a major mental health problem in this
country; and suicide is now considered a leading cause of death among Americans.11¢ “[I]t
can be expected [therefore,} that even more tort claims will be brought by parties
attempting to fix civil responsibility on someone other than their beloved decedent.”"115

In general, the basic theory concerning institutional liability is that when suicidal
tendencies are known to exist, reasonable care must be taken to prevent the patient from
succeeding in his self-destructive attempts.118 The rule is usually stated as follows:
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A hospital must exercise such reasonable care and attention for the safety of its patients
as their mental and physical condition, if it was known or should be known, may
require. Obviously pertinent is the judgment as to what is good hospital practice in
handling certain types of situations.117

As regards psychiatrists, the rules are less easy to draw and involve many more
variables. For one thing, many people who are seen in a private psychiatric practice are
treated on an out-patient basis. The psychiatrist de facto exerts less control over such
patients than over those confined in institutions. With the growing proliferation of crisis
therapy centers, and the emphasis even in hospitals on open wards and short-term stays,
psychiatrists are facing an ever-increasing responsibility for suicidal patients in settings
geared for maximum freedom as part of the therapeutic scenario.118

Generally, the psychiatrist’s duties in this area are based on his underlying respon-
sibility as a physician to exercise that degree of skill and care ordinarily employed under
like circumstances by specialists in his ficld.11® The psychiatrist must arrange for the
observation and/or restraint of those patients whose mental or emotional state makes
them a threat to their lives or well-being.12% Moreover, the psychiatrist is expected to
re-evaluate the likelihood of suicide at certain key points in treatment (e.g., admission
to or discharge from a psychiatric hospital) .121

Many studies, says Schwartz, suggest that the psychiatrist should not be subject to
liability unless the patient is under hospital supervision at the time the suicide occurs.
He sees three exceptions to that theory.

First, liability could and perhaps should be imposed upon a psychiatrist who has made
a gross error in judgment concerning the advisability of confinement. Schwartz suggests
the following as symptoms so apparent that a psychiatrist of reasonable skill would order
confinement in their presence: previous serious attempt (s) at suicide: deep depression;
loss of sleep: loss of appetite: near inability to function in society.122

Schwartz next has proposed that a psychiatrist should be responsible if he negligently
prescribes a large quantity of dangerous medication, or refills a small prescription, for a
potentially suicidal patient.223 This issue has been discussed in greater depth, supra, pp.
199-200.

Finally, Schwartz suggests the possibility of liability predicated on a psychiatrist's
negligent or intentional disclosure of confidential communications—a breach of con-
fidentiality which might cause sufficient stress to precipitate a suicide.124

The author suggests that liability might also be founded upon the therapist’s negative
handling of his own reactions toward the patient. This issue will be discussed further in
Section X, NEGLIGENT PSYCHOTHERAPY.

With negligible exceptions, the cases in the area of suicide center about (1) the
foreseeability of the suicide potential, or (2) precautions taken to prevent the suicide
once the risk was acknowledged.125

1. Foreseeability

T

Words that recur over and over in the case law on suicide are “preventable,” “con-
trollable,” “reasonable,” “anticipated,” “foreseeable.”12¢ Virtually all investigators agree
that it is impossible to predict suicidal risk with complete accuracy.127 Even previous
attempts are not necessarily a reliable guide.128 Sauer differentiates between suicidal risk
and suicidal thoughts. A suicidal risk, he indicates, is a “medical determination which
balances a patient’s suicidal thoughts against his clearness of mind, how he relates to
those around him, his articulateness in describing emotional problems, whether he is
delusional. hallucinatory, agitated. or cooperative.”129

Murphy has observed that the most common communication of suicidal intent is a
direct statement of such. A patient with a specific. potentially lethal suicide scheme, with
the means to carry it out. is obviously a grave risk: but, beyond a clear emergency. the
serious often cannot be distinguished from the non-serious. It is best, he recommends,
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to err on the side of caution, and confine and/or restrain the questionably serious
patient 130

Because of the extreme difficulty of accurate prediction, it will be seen that courts
rarely mete out liability absent a clear suicidal risk.181

In Baker v. U.S., 226 F. Supp. 129 (S.D. lowa 1964), aff'd 343 F. 2d 222 (8th Cir.
1965) ,132 a patient was seriously injured when he attempted to commit suicide by jumping
into a concrete window well on the grounds of a Veterans Administration Hospital.
Plaintiff charged negligence by the acting chief of the neuropsychiatric service in failing
to exercise the required standard of care.

Although the certificate accompanying plaintiff's written application for admission
indicated depression and suicidal content, and plaintiff's wife claimed to have confirmed
this to the chief, the latter did not consider the patient a suicidal risk and admitted him
to an open ward. A few days later, the patient made his leap. The court took notice of
the fact that diagnosing suicidal proclivity with precision is impossible. Moreover, the
goal of the V.A. facility was acknowledged to be treatment, and not merely incarceration.
It was found that the doctor’s interview and lengthy examination of the patient were
sufficient and that there was no negligence.

In White v. U.S., 244 F. Supp. 127 (E.D. Va. 1965), aff'd 359 F. 2d 989 (4th Cir. 1966),
the administrator of a decedent’s estate charged that insufficient care had been taken for
the patient’s safety while he was at the Roanoke Veterans Administration Hospital, The
veteran had wandered off and stood in front of a train. The patient had attempted
suicide four times previously. The day before his death, he told the doctor he feared he
would run away and kill himself. Nevertheless, the court held that at most, the failure
of the V.A. psychiatrist to curtail the patient’s freedom was a ‘‘mere error of judgment,”
244 F. Supp. at 127, insufficient to hold the defendant liable.

Notice was taken of the policy of allowing the maximum possible liberty, and of the
fact of the psychiatrist's judgment that on the day of the patient’s death, he did not
appear depressed or self-destructive.

Decedent in Dimitrijevic v. Chicago Wesley Memorial Hospital, 92 111. App. 2d 251,
236 N.E. 2d 309 (1968), jumped to his death from an unguarded hospital window. The
court held that, despite the patient’s having entertained “suicidal thoughts,” and the fact
that he was to be transferred to a locked ward as soon as space became available, there
was no liability.

In Fernandez v. Baruch, 52 N.J. 127, 244 A. 2d 109 (1968), plaintift alleged malpractice
of the defendant psychiatrists as the cause of the decedent’s suicide. It was claimed that
the psychiatrists negligently failed to tell the police of the decedent’s suicidal tendencies.
Therefore, no precautions were taken and the decedent hanged himself in jail. The
psychiatrists were not held responsible, as none of the evidence tended to prove that the
suicide should have been anticipated.

In a recent case, Dillmann v. Hellman, 283 So. 2d 388 (Fla. App. 1973), a patient
jumped from an open window in a wing to which she had been transferred with her
psychiatrist’s approval. Suit was brought over the injuries sustained. The court found
that the psychiatrist could not be held liable for “honest errors of judgment made while
pursuing methods, causes, procedures and practices recognized as acceptable by the
profession.” 2838 So. 2d ac 388-389. It was pointed out that doctors need to be assured of
a wide range of action in the exercise of their discretion and judgment.

Finally, Meter v. Ross General Hospital, 69 Cal. 2d 420, 71 Cal. Rptr. 908, 445 P. 2d
519 (1968), represents one case in which the hospital and physician were found
negligent. A wrongful death action was brought against a hospital and doctor. Following
a suicide attempt by the decedent, a hospital physician located him in a second story
room with a fully openable window. The court held that, without expert testimony,133
the jury could more probably than not find that the hospital and doctor breached the
duty of care owed the patient. “If those charged with the care and treatment of a
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mentally disturbed patient know of facts from which they could reasonably conclude that
the patient would be likely to harm himself in the absence of preclusive measures, then
they must use reasonable care under the circumstances to prevent such harm.” 445 P. 2d
at 522-523.

2. Precautions

The second group of cases deals with the precautions to be taken once there is an
acknowledged risk of suicide. Unfortunately, either too much or too little restraint is
considered malpractice.13¢ Moreover, it is acknowledged that on occasion people have
committed suicide despite all precautions.135

It is also now recognized that very close observation, often accompanied by restraint
and imposing restrictions, can actually be anti-therapeutic, causing rage, panic, and a
drive to escape, and possibly aggravating feelings of self-loathing and worthlessness.13¢
Present trends therefore favor a removal of as many as possible of the prison-like features
of psychiatric hospitals and the institution of the “open-door policy.”137 This practice
advocates extending as much freedom as possible to patients, and encouraging self-reliance
and a return to normal living conditions.

The problem attendant upon such a situation is the need to balance the therapeutic
value of freedom against the risk of potential injury:!38 nonetheless, those who have
studied the policies involved find that the open door approach is a most valuable tool,
and have expressed concern lest the courts limit its use.139.140

Schwartz does caution that the therapeutic value of the open door policy should not
excuse negligence in its administration and should not provide an “absolute shield”
against liability.141

The cases are less skewed in this group. Once the likelihood of suicide is an established
fact, courts have less difficulty in determining whether supervision was negligent than
they do in deciding whether or not a risk existed.

a. Liability Found

In Stallman v. Robinson, 364 Mo. 275, 260 S.W. 2d 743 (1953), plaintiff sued defendant
psychiatrists for the death of his wife. She had attempted suicide twice before entering
defendauts’ hospital. where she subsequently hanged herself. A $9000 judgment was
sustained by the appellate court, on the grounds that under the circumstances. closer
observation should have been given.

Four years later, a patient who survived a jump sued the hospital and doctors for the
injuries he sustained, and was awarded a judgment of $39,380. The court in Mounds
Park Hospital v. Von Eye, 245 F. 2d 756 (8th Cir. 1957), sustained the finding of
liability against the hospital (but not the physicians) and remarked on the duty of a
hospital to take precautions in the face of a suicidal tendency which is or should be
known.

Benjamin v. Havens, Inc.. 60 Wash. 2d 196, 373 P. 2d 109 (1962). was a similar action.
A patient escaped from her ward and fled, leaping or falling to her injury. The court
again exonerated the psychiatrist, but found that the insufficient attention paid by the
nurses was properly a jury question.

In Vistica v. Presbyterian Hospital and Medical Center, 67 Cal. 2d 465, 62 Cal. R. 577,
432 P. 2d 193 (1967) . decedent had been admitted to the psychiatric ward after attempt-
ing suicide at home. After a hospital stay of a few months, she jumped out of a window—
not without prior indications of her intent. The hospital was held liable.

Finally, the court in Wright v. State, 31 A.D. 2d 421, 300 N.Y.S. 2d 153 (1969), found
the state of New York liable for a patient's suicide without requiring expert testimony
(see note 133, supra). It considered the requirement obviated by the “patient’s suicidal
tendencies. his conceded mental illness, his impulsive and bizarre behavior following his
entry into hospital, and the immediate danger of an opened unscreened window fifteen
feet above the ground coupled with his threat to jump.” 300 N.Y.S. 2d at 154.
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b. No Liability Found

In James v. Turner, 184 Tenn. 563, 201 S.W. 2d 691 (1941), the plaintiff's husband
drowned himseif in a water tank on the grounds of the sanitarium in which he was a
patient. Although hospital personnel were aware of decedent’s suicidal tendencies, it was
noted that his condition had improved. Since his suicide was considered to be a
possibility rather than a likelihood, the hospital was not negligent.

Gregory v. Robinson, 338 SSW. 2d 88 (Mo. 1960), was a suit against two psychiatrists
who were hospital owners, for the plaintiff's injuries after he leaped from an unbarred
window. The patient had escaped on the heels of a departing doctor, despite the
physician’s careful scrutiny and attempt to restrain the escapee. After citing with
commendation the modern trend toward freedom and “resocialization,” the court found
that the doctor was not required to anticipate such a “precipitous bolt,” and hence was
not negligent. Supra at 90, 93. A judgment of $40,000 for the plaintiff was set aside as
unwarranted by the weight of the evidence.

Finally, in Hirsh v. State, 8 N.Y. 2d 125, 202 N.Y.S. 2d 296, 168 N.E. 2d 372 (1960), it
was alleged that a state hospital had been negligent in failing to prevent a patient with
known suicidal intent from committing suicide. The patient was in a closely supervised,
confined ward—yet somehow he had hoarded sufficient Seconal tablets with which to
overdose. Since no negligence was found in the State’s precautions, liability was
precluded.142

In summary, there are several factors for hospitals to consider with regard to the care
of suicidal patients:143

1. No precise level of patient behavior requires a corresponding level of vigilance.
The passage of time dilutes the significance of prior attempts; moreover, there is a
somewhat questionable distinction between threats and actual attempts.

2. Watchfulness may be relaxed if the patient's condition improves—but not merely
for the sake of expediency.

3. The hospital must maintain its facilities and equipment so that hazards are not
created.

4. Staffing ratios, if insufficient, are from time to time determinative of negligence.

5. Courts will find negligence where it can be proved that the hospital violated its
own precautionary rule.

6. If a mistake is found to be an honest error of judgment within a physician’s
discretion, liability will usually not be assigned.144

Vl. Injuries to Third Parties

The rationale applied in cases where a mental patient has caused harm to the person
or property of another is an extension of that found in the suicide cases145 Consequently,
a brief discussion and citation of the leading cases will suffice for purposes of this study.
Those desiring additional case citations should consult Appendix C.

If anything, courts have established a greater duty upon a hospital to protect third
parties than to protect the mentally disturbed from self-destruction, probably because
of public policy considerations and the need to safeguard the community.!4¢ Patients who
kill or injure others constitute an increasingly serious problem. In California alone, at
least seventy murders in two years were committed by the mentally ill.147

Difficulties are similar to those regarding suicide risks—the prediction of dangerousness
is rarely a matter of textbook simplicity and accuracy. Nonetheless, once a harmful
propensity has been demonstrated, it is clearly the duty of psychiatrists and hospital
staffs to maintain a reasonable level of watchfulness and/or restraint.

In Weihs v, State, 267 A.D. 233, 45 N.Y.S. 2d 542 (1948), an escaped inmate of Kings
Park State Hospital seriously injured the plaintiff. The patient had been classified as
assaultive and dangerous and was known as an eloper, or escaper. The court held that
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his escape should have been reasonably anticipated and steps taken to prevent it. It was
noted that there were but three guards for sixty-nine such patients.

A decade ldter, in St. George v. State, 283 A.D. 245, 127 N.Y.S. 2d 147 (1954), aff'd 308
N.Y. 681, 124 N.E. 2d 320 (1954), decedent was killed without provocation by a former
state inmate who had been discharged as recovered. The court took note of the
imprecision inherent in the diagnosis of mental illness: “As yet, the mind cannot be
x-rayed like a bone fracture.” 127 N.Y.S. 2d at 150. Moreover, it pointed out the goal of
eventually returning patients to society; the court did not want to discourage releases
by making the state liable for all ex-patients’ actions after discharge. Since at most the
doctors had made a “mere error of professional judgment,” the state was not negligent.

A contrary result was reached in two recent cases: In Hicks v. U.S., 357 F. Supp. 434
(D.D.C. 1973), aff’d 511 F. 2d 407 (D.C. Cir. 1975), a former mental patient killed his
wife less than two months after his discharge from the hospital. The patient had
assaulted his wife previously and threatened to kill her; he was arrested. A general
hospital found him incompetent to stand trial. The patient was then committed to
St. Elizabeth’s Hospital and the superintendent informed the trial court that he had
recovered. It was then that the murder occurred.

The District Court found that St. Elizabeth’s had been negligent in its diagnosis and
had rendered a negligent competency report to the trial court—and thus was the
proximate cause of the wife's death. A judgment of $100,000 was upheld.

In an unreported White Plains case, a former mental patient bit off the nose of his
wife's attorney during an apparently routine conference about a support order. The
attorney brought suit against Halcyon Rest (the place of confinement), the patient’s
private psychiatrist there, and a previous place of confinement, for $250,000—for the
alleged failure to confine and supervise a dangerous patient. The jury exonerated the
original place of confinement, but awarded plaintiff $200,000—half to be paid by
Halcyon Rest, and the other half by the psychiatrist, Dr. Alexander Carlen. The trial
judge refused to set aside the verdict and neither defendant appealed.

Although there is precedent for the duty of hospitals to restrain dangerous inmates,
the instant case was the first time a private practitioner had ever been held liable for an
injury inflicted by a mental patient.148

Even more than in cases of suicide, courts appear ready to impose strict standards in
third party cases. Hospitals and private psychiatrists must be aware of this propensity and
gauge their actions accordingly. As with suicide, it is probably true that it is better to err
on the side of caution.14®

Vil. Confidentiality and Privilege

Confidentiality in medical practice is founded upon three underlying assumptions:

1. The right of every patient to privacy;
2. The need of the patient’s complete candor in his interaction with a physician, so
that the goals of proper diagnosis and treatment may be optimally served;
3. The interest of both the medical and lay sectors of society in preserving the
physician-patient relationship.180
Apart from the obvious, there are basic differences between psychiatry and other
medical specialties which affect the area of confidentiality. Information about physical
ailments, while dependent to an extent upon information from the patient, can nonethe-
less be garnered largely from examinations and laboratory tests. Quite to the contrary,
the psychiatrist must rely almost completely upon what the patient is willing to tell him
(except in the case of certain extreme psychotic disorders) .151

The psychiatric patient confides more utterly than anyone else in the world. He exposes
to the therapist not only what his words directly express; he lays bare his entire self,
his dreams, his fantasies, his sins and his shames.152
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Moreover, as mental ill health still causes more embarrassment than physical problems,
many people still perceive the need for psychiatric care as something of a social
stigma, 153,154 It can thus be inferred that the patient’s stake in confidentiality is of much
greater significance in a psychotherapist-patient relationship than in an ordinary
physician-patient relationship.155

The psychotherapeutic relationship depends for its very existence upon complete
privacy. Judge Alverson, of the Superior Court of Atlanta, recognized this when he stated:

Psychotherapy by its very nature is worthless unless the patient feels assured from the
outset that whatever he may say will forever be kept confidential. Without a promise
of secrecy from the therapist, buttressed by a legal privilege, a patient would not be
prone to reveal personal data which he fears might evoke social disapproval.15é

Virtually all who have commented on the nature of the psychotherapist-patient relation-
ship have been in accord with Judge Alverson’s point of view.15?

It is also assumed that when a patient seeks psychiatric care, he expects that what he
discloses will be held in confidence.158 Consequently, it has been suggested that, should
the profession’s reputation for secrecy be undermined (even by one or two publicized
cases of disclosure) , many people will be deterred from seeking needed psychiatric care.
In addition, it is feared that those patients already in therapy would be inhibited from
making those candid revelations which are essential to effective diagnosis and treat-
ment.159.160 Guttmacher feels that the patient might be subject even to unwitting blocks
of information, should he begin to feel insecure.161

The principle of confidentiality is well-grounded in medical ethics, beginning with the
Hippocratic Oath:

Whatsoever 1 shall see or hear in the course of my profession as well as outside my
profession in my intercourse with men, if it be what should not be published abroad, 1
will never divulge, holding such things to be holy secrets.162

and achieving continuing recognition by the American Medical Association:

A physician may not reveal the confidences entrusted to him in the course of medical
attendance, or the deficiencies he may observe in the character of patients, unless he is
required to do so by law or unless it becomes necessary in order to protect the welfare
of the individual or of the community.163

and the American Psychiatric Association:

The principle (of confidentiality) has governed physician-patient relationships since
time immemorial and is as sound today as ever. In the case of psychiatry, it is absolutely
essential to the practice of psychotherapy since, obviously, patients would not reveal
their thoughts and feelings if it were not observed.164

In addition to the grounding of confidentiality in ethical principles, it has received
recognition in legislation as legal privilege—which allows a patient to prevent a
physician from testifying in a legal proceeding as to any confidence revealed in the
physician-patient relationship.

Privilege applies only to courtroom proceedings and is held by the patient.165 Moreover,
it is strictly statutory in nature; there is no common law back-up.1%® The singular
exception to this principle is Binder v. Ruvell, Civil Docket 52 € 2585 (Circ. Ct. Cook
Co., I, June 24, 1952). In that situation, the trial judge upheld a psychiatrist-patient
evidentiary privilege, based upon the intimate nature of disclosures by patients to their
therapists.

More than thirty states have privilege statutes to cover physician-patient communica-
tions. 167 In 1961, Connecticut enacted the first psychotherapist-patient privilege statute;188
at least six states have followed suit (California, Florida, Georgia, Illinois, Kentucky, and
Maryland) .16%
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Wigmore has set forth four criteria by which to test the validity of a privilege:

The communication to be protected must originate in a confidence.

The inviolability of the confidence must be vital to the purposes of the relationship.
The relationship must be one which should be fostered.

The expected injury to the relationship through fear of later disclosure must exceed
the expected benefit for justice in obtaining the testimony.170
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Brief analysis will indicate that the psychotherapist-patient relationship easily fulfills the
first three standards. As to the fourth, it has been repeatedly pointed out that therapist-
patient communications are rarely factual in nature; they may contain dreams, fantasies,
and other material of a highly subjective and often prejudicial nature.17!

It must be emphasized, however, that the privilege, even where it exists, is subject to
limitations. For example, a psychiatric examination for an involuntary commitment
procedure is not privileged—as no doctor-patient relationship is considered to have been
established. Moreover, many statutes retain a future crime and/or patient-litigant
exception.

While the ethical psychiatrist can do much to protect a patient’s confidences, there are
occasions when he can and must reveal information, or face an action for contempt of
court. 172,173

The cases in the confidentiality area cover a wide range of situations, from defamation
to claims of emotional harm resulting from disclosure. It should be noted that, apart
from the sanctions of litigation, in many states a physician may be subject to the loss of
his license for unauthorized disclosures.174

Three of the cases speak to the issue of libel and/or slander.1’8 The earliest was
Gasperini v. Manginelli, 196 Misc. 547, 92 N.Y.S. 2d 575 (Sup. Ct. 1949). A psychiatrist
was treating a man whose name was the same as his father’s, except for a “Junior.”
During the course of therapy, the physician had occasion to produce a writing diagnosing
the illness of his patient and requesting his admission into a hospital for observation.
The psychiatrist inadvertently failed to write “Junior” after the son’s name; the father
brought suit for libel. The court held that any statements made in the context at issue
were absolutely privileged.

In Berry v. Moench, 8 Utah 2d 191, 331 P. 2d 814 (1958), a patient brought suit for
libel, alleging that his psychiatrist had published false and derogatory information
acquired in connection with treatment. The psychiatrist had replied to a letter from
another physician, inquiring on behalf of people whose daughter contemplated marriage
to the plaintif (a former patient of defendant).

The court found sufficient evidence of a breach of duty to constitute a jury issue. It
pointed out that any privilege applying would be conditional, and its exercise governed
by certain limits:

1. The statement must have been made in good faith, with reasonable regard for the
truth.

The information must have been reported fairly.

Only such information must be diSclosed to

Only such people as necessary to the purpose at hand.

> w10

The court found the fulfillment of the criteria to be a jury question.

Hammer v. Polsky, 36 Misc. 2d 482, 238 N.YS. 2d 110 (Sup. Ct. 1962), spoke to the
allegation that a defendant psychiatrist gave defamatory testimony about the plaintiff in
a custody proceeding. The court held that the disclosure was absolutely privileged.176

In Schaffer v. Spicer, 215 N'W. 2d 134 (S. Dak. 1974), a mother sued a psychiatrist
for breach of the physician-patient privacy relationship, allegedly occurring when the
psychiatrist gave an affidavit concerning the mother’s mental health to the father's
attorney. The court found insufficient evidence that the mother had waived her right to
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confidentiality and held that a summary judgment for defendant constituted reversible
error.

Furniss v. Fitchett, [1958] N.Z.L.R. 396, was a New Zealand case with issues closely
related to those under scrutiny. The court held a psychiatrist liable for damages incurred
when he issued an unauthorized report on the patient's condition to her husband. The
husband later used the disclosure in public legal proceedings. The physician was held
responsible primarily because he should have foreseen that his disclosure would be
harmful to the plaintiff (his patient). Implicit in the judgment was that liability was
grounded not only in the fact, but also in the manner of the communication.17%

In Clark v. Geraci, 29 Misc. 2d 791, 208 N.Y.S. 2d 564 (Sup. Ct. 1960), a patient sued
a physician for allegedly causing the Air Force to dismiss him (a civilian employee) and
for causing him to be unable to find other employment. The doctor had apparently
stated in a letter that the plaintiff's absences from work were due to alcoholism. The
court held that where the patient requested and permitted the doctor to make any
disclosure to the Air Force about his illness, he was estopped from preventing any further
disclosure about alcoholism.

The final case in the group is rather unusual. Doe v. Roe, 42 A.D. 2d 559, 345 N.Y.S.
2d 560 (1978), was an action brought by a former patient to enjoin her analyst's
disclosure (per a commercial book) of the case histories of plaintiff and her family. The
plaintiff asserted that the publication of the near-verbatim record of her psychotherapeutic
treatment constituted a breach of confidentiality and violation of her right of privacy.
The Supreme Court of New York held that enjoining publication would not be invalid
prior restraint, and that injunctions of this sort were not limited to publications reaching
the general public.178

It should now be apparent that before a psychiatrist makes any disclosure, he must
ascertain that he is within the protection of a privilege (e.g.. as a witness in a judicial
proceeding), or that he has the express consent of his patient to reveal the information
in question. Otherwise, he faces severe penalties for unauthorized disclosure, including
suits for damages, professional sanctions, and conceivably the loss of his license.

VIil. Duty to Warn

Diametrically opposed to the duty of the psychiatrist to remain silent is the question
of his duty to warn the potential victims of dangerous patients. There now appears to be
ample authority to support the proposition that, by entering into a physician-patient
relationship, the therapist becomes sufficiently involved to be responsible for the safety
and well-being not only of his patient but of any other parties the doctor knows to be
threatened by his patient.17®

In traditional common law tort theory, there is no afirmative duty to act or to control
the conduct of a third person to protect others. However, once a special relationship has
been established, which gives rise to a duty of care, afirmative obligations (including a
duty to warn) may then be imposed.180

The benefits of warning third parties who have been threatened are apparent.
Unfortunately, such advantages are neither easily nor cheaply attained.

First, the prediction of violent behavior against others poses problems analogous to
those extant in the prediction of suicides. Moreover, “dangerousness” is not so glibly
definable as, e.g., “contagious” or “infectious.” The diagnosis of dangerousness is an
elusive and complex determination.18!

Second, as per the discussion in Section VII, important confidentiality considerations
are at stake. It is a delicate balance indeed to choose between the importance of
disclosure to third parties in danger and maintaining the confidentiality which is vital
to the therapeutic relationship. The fear has been expressed that the threat of disclosure
might keep murderous or destructive impulses from being revealed, and thus actually be
counterproductive.182
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There is a brief line-up of cases in this area, culminating explosively with Tarasoff v.
Regents of University of California in 1974.

In the earliest case, Fair v. U.S., 234 F. 2d 288 (5th Cir. 1956), three people were shot
by an Air Force officer after his release from a hospital. He had previously threatened the
life of one decedent; the other two had been hired for her protection. As the Air Force
doctors (and provost-marshal) knew of the threats, and did not supply the previously
promised warning when the patient was released, the court held that the evidence was
sufficient to entitle plaintiffs to a trial on the merits.

A similar situation was presented in Underwood v. U.S., 356 F. 2d 93 (5th Cir. 1966) .
There, a United States airman killed his ex-wife. The complaint alleged the negligent
release of the hospitalized patient to a tour of duty giving him access to weapons, and
the negligent grant to him of permission to withdraw the gun and ammunition with
which he shot his victim.

The patient had previously assaulted his ex-wife and had made threats against her
life. An officer on duty when the patient was admitted to the hospital conveyed that
information to the psychiatrist—who promised to inform the doctor taking over the case.
He did not keep his word.

The court found the first doctor negligent in not reporting the information received
from the ex-wife, or the admitting officer’s fears on the woman’s behalf. The case is
significant as regards the point at issue in that, in the face of overt threats to her life,
the United States completely disavowed any responsibility to the ex-wife.

The decedent in Merchants Nat. Bank & Trust Co. of Fargo v. U.S., 272 F. Supp. 409
(D.N.D. 1967), was killed by her husband, a mental patient on a leave of absence from
a V.A. hospital. He had been sent to a ranch for convalescence; however, no notice was
given the owners as to the nature of the patient’s illness; nor were instructions given in
case the patient left the ranch.

The patient had previously threatened to kill his wife; this was known to V.A.
personnel. The man’s psychiatrist had been personally acquainted with the wife’s
apprehensions of danger.

The court upheld an award of $200,000 to the plaintiff. It remarked that the govern-
ment undertook the custody, care, and treatment of this patient with the knowledge of
his homicidal tendencies, and that the V.A.’s “inexcusable negligence” was the proximate
cause of the wife's death. Supra at 417.

Thus was the stage set for Tarasoff.

On October 27, 1969, Prosenjit Poddar killed Tatiana Tarasoff.18% Her parents sued
the regents of the University of California, several doctors, and the campus police to
recover for the death of their daughter.184

The plaintiffs alleged that Poddar had confided his intention to Dr. Lawrencé Moore,
a university psychologist. At Moore’s request, Poddar was briefly detained by the campus
police, but was released when he seemed rational and stated that he would attempt to
keep away from Tatiana. The claim was made that Dr. Harvey Powelson, Moore’s
superior, then instructed that no further action be taken to detain Poddar. No one
warned Tatiana.

The complaint predicated liability on two grounds:

1. The failure to bring about Poddar’s confinement;
2. The failure to warn Tatiana Tarasoff of the threat to her life.

The court held that immunity protected the defendants vis 4 vis their duty to confine
Poddar; that issue will not be considered. However, the court also held that merely
because the victim was not their patient, the psychotherapists could not avoid liability
for failing to exercise due care to warn the victim or those who could reasonably have
been expected to tell her; and that morecover, as to the issue of warning, neither the
campus police nor the doctors were protected by the cloak of statutory immunity.

210 The Bulletin



The court reasoned that the relationship between the therapists and Poddar imposed
the duty to warn a third party, and that “‘a second basis for liability lies in the fact that
defendants’ bungled attempt to confine Poddar may have deterred him from seeking
further therapy and aggravated the danger to Tatiana; having thus contributed to and
" partially created the danger, defendants incur the ensuing obligation to give the
warning.” 529 P. 2d at 555. Moreover, once the therapist has undertaken to control
behavior, he must do so with reasonable care.

The court noted the strong public interest in safety from assault, and the “dangerous
patient” exception to the psychotherapist-patient privilege statute.185 After concluding
that plaintiffs could assert the elements necessary to a cause of action for breach of
duty to warn, the court remanded the case for further factual determination.

Tarasoff was met with great trepidation by psychologists, psychiatrists, and other
medical practitioners. Most feared the inroads that became possible into the patient-
physician tradition of strict confidentiality, with the attendant potential of deterring
the kinds of disclosures necessary for treatment. Also, it is recognized that predicting
violence with a significant degree of accuracy is often all but impossible. William
Curran, a leader in the field of medical jurisprudence, spoke for many of his colleagues
when he asked:

Does this case mean that every time a patient makes a threat against an unnamed
person, the therapist must take steps to find out who it is and warn him (of anything
at all, from vague threats to murder) or suffer money damages in the thousands or
tens of thousands if the threat, or an aspect of the threat, is carried out?18¢

Fleming, responding to the threat of such a situation, has proposed a compromise
formula. It includes the following provisions:

The requirement of a second independent opinion of dangerousness;

A rule of waiting until the danger is truly imminent before action is taken;
Selective intervention only, with the least harmful impact on the patient’s interests;
Informed consent—i.e., telling patients at the inception of therapy of the limits to
be placed upon confidentiality.187
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The scheme is a good one. It speaks to both the interest of the community in protection
and that of the patient in confidentiality. It is to be hoped that, if and when another
Tarasoff reaches the judicial process, such a rationale as Fleming’s will be applied. For
in an area so rife with competing concerns, and with uncertainty, imposition of an
absolute duty is a price too high for any of us to pay.

IX. Commitment

The psychiatrist’s watchwords in the area of commitment must always be “prudence”
and “caution.”188 A psychiatrist is obligated to diagnose any patient with the ordinary
care and skill expected of his profession.189.190 A psychiatrist acting as a court witness
may be accorded judicial immunity, even in cases of gross negligence (Niven v. Boland,
177 Mass. 11, 58 N.E. 282 (1900), Bailey v. McGill, 247 N.C. 286, 100 S.E. 2d 860
(1957) ) ; nevertheless, ethical considerations and professional obligations dictate that
reasonable care be taken.

Another reason alleged in support of the frequent verdicts for defendant doctors is
that no duty is owed the patient in a commitment proceeding because no genuine
physician-patient relationship ever arose. The argument was rejected, however, in
Kleber v. Stevens, 39 Misc. 2d 712, 241 N.Y.S. 2d 497 (Sup. Ct. 1963), aff'd 20 A.D. 2d
896, 249 N.Y.S. 2d 668 (1964). Plaintiff alleged that a negligent examination had been
made. The court rejected the contention of “no duty” and noted that “it is conceivable
that a doctor examining for purposes of confinement may comply mechanically with the
requirement of the law and without malice and yet fail to utilize the minimal skill
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required to effectuate this process.” 241 N.Y.S. 2d at 499. The argument of judicial
immunity was not accepted.

The most common causes of action brought in the involuntary commitment cases are
those for malicious prosecution, false imprisonment, assault and battery, and lately, civil
rights actions. The leading cases in each group will be examined.181

1. Malicious Prosecution

In addition to actual confinement, a finding of malicious prosecution requires both
lack of probable cause and malice.192 In the earliest case, Daniels v. Finney, 262 S.W. 2d
431 (Tex. Civ. App. 1953), the court held that the burden was on the plaintiff affirmatively
to establish that the defendant psychiatrist did not have reasonable cause to believe
plaintiff was mentally ill. It moreover found that there was insufficient evidence
presented in expert testimony to establish that the defendant’s diagnosis was negligent.

The next year, in Mezullo v. Maletz, 331 Mass. 233, 118 N.E. 2d 856 (1954), the court
held that even if the defendant psychiatrist had acted with malice and bad faith, as a
court witness he was protected by absolute privilege. Notice was taken of the judges’
need for frank medical testimony.

2. False Imprisonment

A cause of action for false imprisonment is probably a more useful and accurate legal
weapon than a suit for malicious prosecution; expert testimony is usually not required,
and plaintiff need prove only falseness (not malice) .193

In Dunbar v. Greenlaw, 152 Me. 270, 128 A. 2d 218 (1956), plaintiff's charge of gross
negligence in his certification as insane fell before a finding of absolute privilege for the
physician involved. The court pointed to the dearth of psychiatrists available for
certification examinations and held that participation as a court officer lent the doctor
the cloak of judicial immunity. The court also noted that provisions in the criminal law
against conspiracy, perjury and the like provide ample protection for the public against
intentionally false certification. For a similar reason, the same result was reached in
Blitz v. Boog, 328 F. 2d 596 (2nd Cir. 1964), cert. den. 379 U.S. 855 (1967).

In Maben v. Rankin, 55 Cal. 2d 139, 10 Cal. R. 353, 358 P. 2d 681 (1961), the
plaintiff was forcibly sedated, taken to a hospital, and given electroshock therapy, on the
word of her husband and without her consent. On appeal of a judgment for plaintiff for
$78,000, the court held that while it was not negligent for the psychiatrist to accept a
relative’s word in good faith, there was nevertheless a legal duty to comply with the
commitment laws. The case was remanded because of faulty jury instructions; plaintiff
was awarded $60,000 after a new trial.194

In Stowers v. Ardmore Acres Hospital, 19 Mich. App. 115, 172 N.W. 2d 497 (1969),
the plaintiff was committed on a court order to a private psychiatric hospital. By her
psychiatrist's orders, she was prevented from having any communication with the people
“outside,” including her attorney; she was given medication without her consent. The
court held that such a manner of detention was out of line with that contemplated by the
commitment order and constituted false imprisonment. Plaintiff was awarded $40,000.

In a case closely related to the false imprisonment issue, the claimant in Whitree v.
State, 56 Misc. 2d 693, 290 N.Y.S. 2d 486 (Ct. Cl. 1968), alleged wrongful confinement
for a period of twelve years and four months in a state hospital. The court upheld a
verdict for the plaintiff (in the amount of $300,000), finding that a careful examination
was lacking, and that no competent professional judgment had ever been made.

3. Assal;lt and Battery

Those cases involving assault and battery in false imprisonment actions are Maben v.
Rankin, 55 Cal. 2d 139, 10 Cal. R. 358, 358 P. 2d 681 (1961), and Stowers v. Ardmore
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Acres Hospital, 19 Mich. App. 115, 172 N.W. 2d 497 (1969), discussed supra, p. 212.
Plaintiffs were awarded judgments in both instances.

4. Civil Rights Actions

Campbell v. Glenwood Hills Hospital, Inc., 224 F. Supp. 27 (D. Minn. 1963), and
Duzynski v. Nosal, 324 F. 2d 924 (7th Cir. 1963), both denied causes of action under the
Civil Rights Act for wrongful commitment. However, a more recent case, Beaumont v.
Morgan, 427 F. 2d 667 (Ist Cir. 1970), cert. den. 400 US 882 (1970), did not consider
the Civil Rights Act inapplicable to involuntary commitment. At least one commentator
feels that more such actions will now occur.195

To summarize, in many cases involving involuntary commitment, psychiatrists are
accorded judicial immunity. Nonetheless, it is legally, medically, and ethically advisable
for psychiatrists in such circumstances to conduct careful examinations based on probable
cause,

X. Negligent Psychotherapy

Until the very recent past, suits for improper and/or negligent psychotherapy were few
and far between. Lately, there has been a somewhat alarming upswing.
Black's Law Dictionary (4th ed. 1971, p. 1392) defines psychotherapy as follows:

a method or system of alleviating or curing certain forms of disease, particularly
diseases of the nervous system, or such as are traceable to nervous disorders, by sugges-
tion and persuasion, encouragement, the inspiration of hope or confidence, the dis-
couragement of morbid memories, associations, or beliefs, and other similar means
addressed to the mental state of the patient . . .

Causes of action for malpractice in psychotherapy, therefore, usually speak either to a
breach of the doctor-patient relationship by the psychiatrist or an unusually faulty
approach to the patient’s problems.186

Essentially, the foundation of the relationship between patient and therapist is trust.}97
Upon this, the patient will hopefully build a positive transference reaction with his
therapist, which should then guide him toward the establishment of healthy relationships
with others in his life.

The psychiatrist must not take advantage of the trust relationship thus nurtured.
Moreover, it is essential that the therapist control his own reactions to the patient, or
countertransference. Should any conflict arise, the psychiatrist’s first duty must be to the
patient and his best interests,198.199

Despite the inherent possibilities, there has been a relative dearth of suits against
practitioners for the mishandling of psychotherapy.

First, there is still much uncertainty about what is acceptable therapy. There is a wide
range of treatment extant; and a psychiatrist is not obligated to have the unanimous
backing of his professional peers, provided his viewpoint is legitimately recognized even
by a minority. Expert testimony can usually be obtained, no matter what the therapeutic
approach.200

The second major difficulty a plaintiff must hurdle is that of proving the damages
sustained from what was usually a non-physical injury. Psychotherapy is still a sufficiently
growing science that results, be they good or bad, may not be easily attributable to
therapeutic methods.201

The cases in the area of negligent psychotherapy will be loosely grouped into only two
categories, depending upon whether they deal with social and/or sexual relations between
therapist and patient.

The earliest and one of the most well-lknown cases is Hammer v. Rosen, 7 N.Y. 2d 376,
165 N.E. 2d 756 (1960). The cause of action asserted in Hammer was malpractice
(alleged beatings) in the course of treatment. The patient was a young schizophrenic
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girl, who had had more than one hundred and fifty shock treatments (without apparent
benefit) before becoming a patient of Dr. Rosen. Several witnesses (including the
patient’s mother) testified that they had seen the girl emerge black and blue from the
psychiatrist’s office, often with torn clothing. The psychiatrist was never seen assaulting
the patient.

The court held that “testimony given by three of patient’s witnesses, indicating that
psychiatrist had beaten patient on a number of occasions, made out a prima facie case
of malpractice.” 165 N.E. 2d at 756. As such, Hammer was the first case to hold that a
psychiatrist’s actions could be intrinsically negligent, and that plaintiff was not required
to produce expert testimony in order to recover.202 The case no doubt reflects the view
that courts are rather uneasy about radically innovative forms of treatment.203

An unreported case, Abraham v. Zaslow, Docket No. 245862 (Sup. Ct., Santa Clara Co.,
Oct. 26, 1970y, was also predicated upon alleged physical abuse. Defendant, a certified
psychologist, practiced Rage Reduction or Z-Therapy, a form of treatment designed for
autistic children in which the patient is restrained while being questioned by the therapist.
If the answer is considered unsatisfactory, volunteer assistants tickle and poke the patient
until a satisfactory reply is elicited. A twenty-two-year-old graduate student agreed to
undergo the treatment experimentally. She was grilled and abused for ten to twelve
hours continuously and suffered extensive bruising and acute renal failure. Ms. Abraham
was awarded damages of $170,000.204,205,206

In general, psychiatrists have taken a relatively strong stand against direct sexual
involvement with their patients.207 The American Psychiatric Association has taken a
very strong stand on the matter:

The APA in its statement on 1 (of the principles of ethics of the American Medical
Association) affirms the following:

The patient may place his trust in his psychiatrist knowing that the psychiatrist’s ethics
and professional responsibilities preclude him from gratifying his own needs by
exploiting the patient. This becomes particularly important because of the essentially
private, highly personal, and sometimes intensely emotional nature of the relationships
established with the psychiatrist.

The requirement that the physician ‘conduct himself with propriety in his profession
and in all the actions of his life’ is especially important in the case of the psychiatrist
because the patient tends to model his behavior after that of his therapist by identifica-
tion. Further, the necessary intensity of the therapeutic relationship may tend to
activate sexual and other needs and fantasies on the part of both patient and therapist,
while weakening the objectivity necessary for control. Sexual activity with a patient is
unethical 208

While at least one practitioner (Shepard—The Love Treatment: Sexual Intimacy between
Patients and Psychotherapists) advocates sex as a valuable therapeutic process, even he
nonetheless cautions as to its potential for abuse.2%® And the majority of other investigators
warn against direct sexual involvement, indicating that should the therapist fall in love
with or become sexually attached to his or her patient, treatment should be discontinued
at once and the patient referred elsewhere2!9 Certainly in a case where the treatment
was questioned, the burden of justification would rest with the practitioner.2!1

Several cases will be discussed in the area of sexual and/or social involvement.212

Landau v. Werner, 105 Sol. J. 257, 105 Sol. J. 1008 (1961), was a British case. A
psychiatrist undertook treatment of a middle-aged single woman in a state of anxiety.
After several months, she allegedly felt much better but believed that she had fallen in
love with her therapist and discontinued treatment.

Dr. Werner, feeling that an abrupt discontinuation of their relationship would be
harmful to the plaintiff, saw her socially many times over the next several months; there
was allegedly some talk of a joint vacation. Plaintiff's condition again deteriorated and
Dr. Werner resumed treatment, but to no avail. The plaintiff was unable to work and
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brought suit against Dr. Werner, alleging professional misconduct and negligence.
Plaintiff was awarded {6000 and the doctor appealed. The judgment was upheld.
Although the court found Werner not without good intentions, it determined that the
defendant had not sufficiently justified his departure from traditional practice.

Like Hammer v. Rosen, Landau is indicative of the court’s uneasiness as regards
innovative forms of therapy. It also suggests that a therapist might well be held responsible
for every aspect of his relationship with a patient.213

Zipkin v. Freeman, 436 SW. 2d 753 (Mo. 1968), involved a psychiatrist with more
questionable motives than Dr. Werner's. During the course of treating the plaintiff for
a nervous condition, the defendant psychiatrist induced her to leave her husband, move
in with him, give him sums of money, and take property from her home for his use,
among other acts of misconduct.214

The court held that “the damage to the plaintiff was the result of [defendant’s]
mishandling of the transference phenomenon.” 436 S.W. 2d at 762. Expert testimony
supported the conclusion. A concurring opinion condemned Freeman even further, to wit:

Regardless of all psychiatric theories, whether of transference, withdrawal, or otherwise,
this relationship (and the doctor’s acts) passed the point at which anyone could logically
believe that they had any reasonable connection with professional services, or that they
were being performed in the course of any legitimate treatment. In other words, the
“treatment” ceased, and an ordinary, person-to-person, invasion of plaintiff's rights,
civil or criminal or both, began. As an illustration of this, one of the expert witnesses
said, according to the opinion: “ * * * that a psychiatrist should no more take an
overnight trip with a patient than shoot her”; and, so far as I am concerned, a similar
conclusion may well be applied to many of the doctor’s other acts. 436 SW. 2d at
764-765.

The most recent case, Roy v. Hartogs, 81 Misc. 2d 350, 366 N.Y.S. 2d 297 (Civ. Ct. of
N.Y. Trial Term 1975), upheld a $350,000 award to a plaintiff whose psychiatrist had
sexual relations with her as a part of treatment for sexual problems. In a brief opinion,
the court pointed out that the psychiatrist-patient relationship is a fiduciary one, and that
“there is a public policy to protect a patient from the deliberate and malicious abuse of
power and breach of trust by a psychiatrist when that patient entrusts to him her body
and mind in the hope that he will use his best efforts to effect a cure.” 366 N.Y.S. 2d at
301.215

The final two cases are not suits by patients, but nonetheless involve inappropriate
psychotherapy. In People v. Bernstein, 171 Cal. App. 2d 279, 340 P. 2d 299 (Dist. Ct. App.
1959) ., a psychiatrist was convicted of the statutory rape of his sixteen-year-old patient.
The girl had been brought to him because of her sexual promiscuity. In a later action,
Bernstein v. Board of Medical Examiners, 204 Cal. App. 2d 378, 22 Cal. R. 419 (1962),
the court upheld the revocation of Bernstein’s license because of his conviction of a crime
involving moral turpitude.

Morra v. State Board of Examiners of Psychologists, 212 Kan. 103, 510 P. 2d 614
(1973), also involved a license revocation. The court held that the evidence supported
findings that the defendant had ‘“‘wrongfully ignored his basic duty to avoid sexual
intimacies with patients . . . and had neglected to consider the well-being of patients.”
510 P. 2d at 614. The court noted Morra’s violation of the code of ethics of the American
Psychological Association.

In summary, the following cautions must be considered by psychotherapists:

1. The therapist must never take advantage of his patient’s transference and must exert
control over his own countertransference.
2. The therapist must be prepared to justify any treatment which is a radical or

innovative form of therapy.
8. The therapist should be prepared for serious consequences (legal, professional, and
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financial) should he become sexually or socially involved with a patient, whether
or not in the name of therapy.

Xi. Miscellaneous Areas of Liability

Other possible areas of liability faced by the psychiatrist are abandonment suits, 216 fee
disputes,2!7 breach of warranty action,28 actions involving the physical plant of a
hospital facility,21? and suits involving research and experimentation.220

Xil. Summary

It is indisputable that claims against psychiatrists are now reaching a new level of
significance. Verdicts are being returned against more defendants, in a widening circle
of liability, and for amounts which are ever increasing.

The following caveats should be observed by all psychiatrists:

1. Diagnosis
The psychiatrist must act with that degree of skill and care common to others in his
specialty when diagnosing a patient. The diagnosis should be periodically reviewed.

2. Shock therapies

a. The psychiatrist must obtain informed consent before proceeding. If the patient
is incapable of consent for any reason, efforts should be made to communicate with
a close relative or guardian.

b. Proper premedication must be administered.

c. Equipment and personnel to handle cardiorespiratory emergencies must be im-
mediately available.

d. Diligent care and observation must be supplied for a reasonable period of time
after the treatment.

3. Drug therapy

a. The psychiatrist must obtain informed consent (see 2-a above) .

b. Close attention should be paid to the manufacturer’s package insert.

¢. Extreme caution must be observed in prescribing dangerous drugs for a potentially
suicidal patient.

4. Suicides

Reasonable skill and diligence must be applied
a. to determine the likelihood of a patient’s committing suicide, and
b. to protect the patient once suicidal tendencies have been diagnosed.

5. Injuries to third parties

The same considerations apply as were noted in “Suicides.”

6. Confidentiality: duty to warn

a. Before making any disclosures as to the mental state of his patient, a psychiatrist
should be certain that he is protected by privilege (e.g., judicial immunity) or by
the prior consent of the patient.

b. However, Tarasoff (supra, p. 210 ff.) may impose on the psychiatrist an afirmative
duty to warn a party whose life or safety has been threatened in a disclosure to the
psychiatrist.

Competing interests must be carefully balanced.

7. Commitment

The psychiatrist must exercise due care and diligence in examining patients for
commitment proceedings, taking care to see that there is probable cause.
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8. Psychotherapy

a. In addition to ordinary care and skill, the psychiatrist owes his patient the duty of
maintaining the trust established in the therapist-patient relationship.

b. The psychiatrist bears the burden of establishing the justification of any innovative
therapy, particularly should he become sexually or socially involved with the
patient.

While adherence to the above admonitions will not guarantee verdicts for defendant
psychiatrists, it will hopefully reduce the professional, financial, and emotional costs of
litigation.
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215. An appellate court has recently reduced the judgment to $25,000. The defendant now faces
investigation by the New York County Medical Society's Board of Censors, the State Education
Department’s Division of Professional Conduct, and the American Psychiatric Association Com-
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mittec on Ethics and Discipline. For further details of the case, see Stimeling G: A Case in Point,
3 J Leg Med 28 (April, 1975).

216. Cassidy op cit pp 129-30; Dawidoff (book), pp. 12-13, 38, 57, 74; Tancredi op cit pp
118-9, 121; Tarshis op cit pp 87-8

217. Cassidy op cit pp 117-8; Dawidoff (book), pp 74-5; Gasperini v Manginelli, 196 Misc 547,
92 NYS 2d 575 (Sup Ct 1949) ; Hess v Frank, 47 AD 2d 889, 367 NYS 2d 30 (1975)

218. Bellamy, 118 Am ] Psych at 778; Dawidoff (book), p 21

219. Morse op cit p 673; Gallachicco v State, 43 NYS 2d 439 (Ct C] 1943)

220. Butler RN: Privileged communication and confidentiality in research. 8 Arch Gen Psy-
chiatry 139 (1963) , pp 139-40; Davidson HA: Legal and ethical aspects of psychiatric research,
126 Am ] Psychiatry 237 (1969), p 238

221. Psychiatrists in the states of New York and California represent a disproportionately large
number of defendants. As judgments in those jurisdictions also tend to be high, psychiatrists in
the two areas should be even more cautious.
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Appendix A

Consents to Shock Therapy

Details of Electroshock Therapy

Electroshock therapy is an accepted form of treatment for certain types of nervous and
mental illness. It has been used successfully in thousands of cases since its introduction in
1938. It is one of the most effective ways of treating depressed patients with suicidal
tendencies or patients who might otherwise require prolonged hospitalization.

The psychiatrist himself gives the treatment, using a specially designed electronic
instrument. The treatment consists of passing a controlled electric current between two
electrodes applied to the patient’s temples. In some instances the patient may be given
medication prior to treatment to reduce tension and produce muscular relaxation. The
patient experiences no discomfort or pain during the treatment; he does not feel the
electric current and has no memory of the treatment. When the treatment is given, the
patient becomes immediately unconscious and has strong muscular contractions of a
convulsive nature. These contractions last 35 to 50 seconds. Complete relaxation follows
and several minutes later the patient gradually regains consciousness. His condition is
similar to that of a patient emerging from brief anesthesia. Within 15 to 60 minutes, the
confusion clears and the patient is able to recognize his surroundings. Following this, the
patient is permitted to get up and about. Headache and nausea sometimes occur, but
these are infrequent and usually respond rapidly to simple treatment.

The number of treatments in any given case will vary with the condition being treated,
and the individual response to treatment. The frequency of treatment will also vary with
each case. As the treatments progress (usually after the 3rd and 4th treatment), a certain
amount of haziness of memory and confusion develops. This memory impairment is
transitory and clears up within several weeks following the last treatment.

Electroshock therapy, like any other medical or surgical procedure, involves a certain
amount of calculated risk. Complications are infrequent, the most common being fractures
and/or dislocations of the extremities, or fractures of the vertebrae. These may sometimes
occur in spite of all precautions and must be looked upon as a recognized hazard of the
treatment. Should such an injury occur, the patient and his family will be notified and
urged to call in a physician competent to treat the complication.

During the hospital treatment, the patient's general care is provided by the hospital
personnel. On discharge from the hospital, the patient begins a “convalescent period” of
several weeks duration during which he must be under strict supervision of some member
of the family or some responsible person selected by the family. This precaution is
necessary because of the temporary mental confusion and impairment of memory. During
this entire period, the patient is not permitted to drive an automobile, to transact any
business or to carry on his usual employment until the doctor gives his permission. He
should not be permitted to leave the house unless accompanied by a responsible com-
panion because of the possibility that he may wander off and get lost. Supervision is very
important and must be provided by a responsible person.

Finally, a word about the results of treatment. Although the results in most cases are
gratifying, not all cases will respond equally well. As in all forms of medical treatment
in general, some patients will recover promptly; others will recover only to relapse again
and require further treatment; still others may fail to respond at all.

The above information has been prepared to answer some of the most frequently asked
questions concerning electroshock therapy. The treating psychiatrist will be glad to answer
any further questions which may occur to the patient or his family.

When the patient is treated by the ambulatory or outpatient method the family, or
someone designated by the family, has definite and real responsibility for the patient's
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care. The patient is escorted to the hospital or the doctor’s office. The responsible person
stays with the patient until he reacts from the treatment and then escorts him back home.
During the approximately two-week period of treatment and for at least two or three weeks
following termination of treatment the patient must be under the strict supervision and
companionship of the family.

Date:

I, , hereby acknowledge receipt and understanding of this
information sheét which contains details relative to the care, risks, and treatment to be
received by

Witness: Signed:

Consent for Electroshock and[or Insulin Treatment

INSULIN

I, John Doe, a patient in the George Washington University Hospital, Washington,
D.C, and I, Mary Doe, of 4444 West North Street, being the wife, and nearest relative of
John Doe, do hereby authorize and direct Dr. Blank or his designee, to administer

electroshock
insulin
agree to hold the George Washington University Hospital, all of its officers and employees,
and the attending physician free from liability for any injury which may result from such
treatment.

treatment, having been fully informed of its nature and purpose. I also

Witness

Patient’s Signature

Date

Witness

Relative’s Signature

Date

Rodis, Isadore and Robert H. Groh. One Aspect of the Medicolegal Implications of Shock
Therapy, 51 So0. Med. J. 219 (1958), p. 220.
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Appendix

Consent to Shock Therapy

AM.

Date Time P.M.

1. T (We) authorize Dr. and assistants
of his choice, to administer shock treatment,

(insulin and/or electric)

and relaxant drugs and other medication to
(name of patient)

and to continue such treatment at such intervals as he and his assistants may deem

advisable.

2. The effect and nature of this treatment and possible alternative methods of treat-
ment have been explained. I (We) understand that shock therapy, like medical and
surgical procedures, involves an element of risk despite precautions, and the possibility
of complications such as dislocations and fractures of the limbs and vertebrae.

3. In addition to the foregoing, the strict care which will be required immediately
following treatment and during convalescence has been fully explained to me (us).

4. No guarantee or assurance has been given by anyone as to the results that may be
obtained.

Signed

Signed

Witness

Morse, Howard Newcomb. The Tort Liability of the Psychiatrist, 16 Buff. L Rev. 649 (1966-7),
p. 687.
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Appendix B

Suicide Cases

Adams v State, 71 Wash 2d 414, 429 P 2d 109 (1967)

Apicella v State of New York, 207 Misc 743, 140 NYS 2d 634 (Ct Cl 1955)

Arlington Heights Sanitarium v Deaderick, 272 SW 497 (Tex Civ App 1925)

Bannon v US, 293 F Supp 1050 (D RI 1968)

Brawner v Bussell, 50 Ga App 840, 179 SE 228 (1935)

Brigante v State, 33 NYS 2d 354 (Ct Cl] 1942)

Broz v Omaha Maternity and General Hospital Ass'n, 96 Neb 648, 148 NW 575 (1914)

Callahan v State, 179 Misc 781, 40 NYS 2d 109 (Ct Cl 1943), aff'd 266 AD 1054, 46 NYS
2d 104 (1943)

Carlino v State, 30 AD 2d 987, 294 NYS 2d 30 (1968)

Clements v Swedish Hospital, 252 Minn 1, 89 NW 2d 162 (1958)

Crowe v State, 48 Misc, 2d 174, 264 NYS 2d 459 (Ct CI 1965)

Dahlberg v Jones, 232 Wis 6, 285 NW 841 (1939)

Daley v State, 273 AD 552, 78 NYS 2d 584 (1948), aff'd without opin 298 NY 880, 84 NE
2d 801 (1949)

Dalton v State, 34 AD 2d 605, 308 NYS 2d 441 (1970)

Davis v Springfield Hospital, 204 Mo App 626, 218 SW 696 (1920)

Dimitroft v State, 171 Misc 635, 13 NYS 2d 458 (Ct Cl 1939)

Eaby v US, 298 F Supp 959 (DDC 1969)

Fowler v Norways Sanitarium, 112 Ind App 347, 42 NE 2d 415 (1942)

Frederic v US, 246 F Supp 368 (ED La 1965)

Friedland v US, 209 F Supp 685 (D Mass 1962)

Gioia v State, 22 AD 2d 181, 254 NYS 2d 384 (1964)

Goft v County of Los Angeles. 254 Cal App 2d 45, 61 Cal R 840 (1967)

Gries v Long Island Home, Lid, 274 AD 954, 83 NYS 2d 729 (1948)

Harris Hospital v Polk, 520 SW 2d 813 (Tex 1975)

Hawthorne v Blythewood, 118 Conn 617, 174 A 81 (1934)

Hebel v Hinsdale Sanitarium and Hospital, 2 11l App 2d 527, 119 NE 2d 506 (1954)

Herold v State, 15°AD 2d 835, 224 NYS 2d 369 (1962)

Hohmann v Riverlawn Sanitarium, 103 NJL 458, 135 A 817 (1927)

Kardas v State, 24 AD 2d 789, 263 NYS 2d 727 (1965)

Katz v State, 46 Misc 2d 61, 258 NYS 2d 912 (Ct Cl 1965)

Kent v Whitaker, 58 Wash 2d 569, 364 P 2d 556 (1961)

Kowalski v State, 7 AD 2d 762, 179 NYS 2d 925 (1958)

Kubas v State, 198 Misc 130, 96 NYS 2d 408 (Ct Cl 1949), aff'd 278 AD 887, 104 NYS 2d
856 (1951)

Lange v US, 179 F Supp 777 (ND NY 1960)

Lawrence v State, 44 Misc 2d 756, 255 NYS 2d 129 (Ct C1 1964)

Lexington Hospital v White, 245 SW 2d 927 (Ky 1952)

Mahoney v State, 35 Misc 2d 138, 230 NYS 2d 564 (Ct Cl 1962)

Martindale v NY, 269 NY 554, 199 NE 667 (1935)

Maury’s Estate v State, 15 Misc 2d 1007, 183 NYS 2d 272 (Ct Cl 1959)

Mills v Society of the New York Hospital, 242 AD 245, 174 NYS 233 (1934), aff'd 270 NY
594, 1 NE 2d 346 (1936)

Muhlmichl v State, 20 AD 2d 837, 247 NYS 2d 959 (1964)

O’Brien v State, 33 NYS 2d 214 (Ct Cl 1942)

Paulen v Shinnick, 291 Mich 288, 289 NW 162 (1939)

Public Admin of Co of NY v State, 286 AD 578, 146 NYS 2d 81 (1955), am'd 1 AD 2d
798, 149 NYS 2d 234 (1956)
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Rawdin v Long Island Home, Ltd, 21 AD 2d 909, 251 NYS 2d 756 (1954), aff’d mem 16
NY 2d 6386, 261 NYS 2d 75, 209 NE 2d 118 (1965)

Robertson v Towns Hospital, 178 AD 285, 165 NYS 17 (1917)

Root v State, 180 Misc 205, 40 NYS 2d 576 (Ct Cl 1943)

Runyon v Reid, 510 P 2d 943 (Okla 1973)

Rural Education Ass'n v Anderson, 37 Tenn App 209, 261 SW 2d 151 (1953)

Schwartz v US, 226 F Supp 84 (DDC 1964)

Shattuck v State, 166 Misc 271, 2 NYS 2d 353 (Ct Cl 1938), aff'd 254 AD 926, 5 NYS 2d
812 (1938)

Sklarsh v US, 194 F Supp 474 (ED NY 1961)

Smith v Simpson, 221 Mo App 550, 288 SW 69 (1926)

Spataro v State, 166 Misc 418, 3 NYS 2d 737 (Ct Cl 1937)

Stansfield v Gardner, 56 Ga App 634, 193 SE 375 (1937)

State v Washington Sanitarium and Hospital, 223 Md 554, 165 A 2d 764 (1960)

Szostak v State, 20 AD 2d 828, 247 NYS 2d 770 (1964)

Tate v Mc Call Hospital, 57 Ga App 824, 196 SE 906 (1938)

Tisinger v Woolley, 70 Ga App 18, 50 SE 2d 122 (1948)

Weglarz v State, 31 AD 2d 595, 295 NYS 2d 152 (1968)

Wilson v State, 14 AD 2d 976, 221 NYS 2d 354 (1961)

Wood v Samaritan Institution, 26 Cal 2d 847, 161 P 2d 556 (1945)

Zilka v State, 52 Misc 2d 891, 277 NYS 2d 312 (Ct C1 1967)

Appendix C

Third Party Cases

Austin W Jones Co v State, 122 Me 214, 119 A 577 (1923)

Benson v State, 268 AD 1047, 52 NYS 2d 241 (Ct Cl 1945)

Bollinger v Raider, 151 NC 383, 66 SE 314 (1909)

Bullock v Parkchester Gen Hosp, 3 AD 2d 254, 160 NYS 2d 117 (1957)

Cappel v Pierson, 191 Ala 553, 68 So 30 (1931)

Curley v NY, 148 Misc 336, 265 NYS 762 (Ct Cl 1983), affd sub nom Luke v State, 253
AD 783, 1 NYS 2d 19 (1937)

Di Fiore v State, 275 AD 885, 88 NYS 2d 815 (1949)

Dugan v US, 147 F Supp 674 (DDC 1956)

Eanes v US, 280 F Supp 143 (ED Va 1968), aff'd 407 F 2d 828 (4th Cir 1969)

Emery v Littlejohn, 83 Wash 334, 145 P 423 (1915)

Excelsior Ins Co of New York v State, 296 NY 40, 69 NE 2d 553 (1946)

Fahey v US, 153 F Supp 878 (SD NY 1957)

Finkel v State, 37 Misc 2d 757, 287 NYS 2d 66 (Ct Cl 1962)

Gould v State, 181 Misc 884, 46 NYS 2d 312 (Ct Cl 1944)

Greenberg v Barbour, 322 F Supp 745 (ED Pa 1971)

Hernandez v State, 11 Cal App 3d 895, 90 Cal R 205 (1970)

Higgins v State, 24 AD 2d 147, 265 NYS 2d 254 (1965)

Joachim v State, 180 Misc 963, 43 NYS 2d 167 (Ct Cl 1943)

Jones v State, 267 AD 254, 45 NYS 2d 404 (1943)

Jones v US, 399 F 2d 936 (2d Cir 1968)

Kendrick v US, 82 F Supp 430 (ND Ala SD 1949)

Kravitz v State, 8 Cal App 3d 801, 87 Cal R 352 (1970)

Milano v State. 44 Misc 2d 290, 253 NYS 2d 662 (Ct CI 1964)

Moxon v County of Kern, 233 Cal App 2d 393, 43 Cal R 481 (1965)

Papini v Alexander Sanitarium, 12 Cal App 2d 249, 55 P 2d 270 (1936)
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Pemberton v Commonwealth, Dept of Mental Health, 398 SW 2d 487 (Ky App 1966)

Pernetti v State, 44 Misc 2d 582, 254 NYS 2d 332 (Ct Cl 1964)

Rossing v State, 47 NYS 2d 362 (Ct Cl 1944)

Schwenk v State, 205 Misc 407, 129 NYS 2d 92 (Ct Cl 1953)

Smart v US, 207 F 2d 841 (10th Cir 1953)

Sporza v German Savings Bank, 192 NY 8, 84 NE 406 (1908)

Statini v State, 202 Misc 689, 112 NYS 2d 20 (Ct Cl 1952)

Taig v State, 15 Misc 2d 1098, 182 NYS 2d 892 (Ct C1 1959), aff'd 19 AD 2d 182, 241 NYS
2d 495 (1963)

Torrey v Riverside Sanitarium, 163 Wis 71, 157 NW 55 (1916)

University of Louisville v Hammock, 127 Ky 564, 106 SW 219 (1907)

Wilcove v State, 146 Misc 87, 261 NYS 685 (Ct CI 1933)

Appendix D

Commitment Cases

Bartlett v Weimer, 268 F 2d 860 (7th Cir 1959)

Brandt v Brandt, 286 111 App 151, 3 NE 2d 96 (1936)

Dennison v State, 28 AD 2d 608, 280 NYS 2d 31 (1967), cert den 397 US 928 (1969)

Di Giovanni v Pessel, 104 NJ Super 550, 250 A 2d 756 (1969)

Fish v Regents of University of California, 246 Cal App 2d 327, 54 Cal R 656 (1966)

Hoftman v Halden, 268 F 2d 280 (9th Cir 1959)

Johnson v Greer, 477 F 2d 101 (5th Cir 1973), reh den 1973

Karjavainen v Buswell, 289 Mass 419, 194 NE 295 (1935)

Kennev v Fox. 232 F 2d 288 (6th Cir 1956), cert den 352 US 855 (1966)

Lowen v Hilton, 142 Co 1 2040, 351 P 2d 881 (1960)

Morgan v State, 65 Misc 2d 978, 319 NYS 2d 151 (Ct C1 1970) (mistreatment while con-
fined)

Rhiver v Rietman, 148 Ind App 266, 265 NE 2d 245 (1970)

Samons v Meymandi, 9 NC App 490, 177 SE 2d 209 (1970)

Whaley v Kirby, 208 Cal App 2d 232, 25 Cal R 50 (1962)

Williams v LeBar, 141 Pa 149, 21 A 525 (1891)
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