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The capital trial, by its nature, is fraught with emotionally disturbing elements that jurors must face when deciding
the ultimate fate of a guilty defendant. A confluence of mitigating and aggravating factors influences a capital jury’s
decision to impose a sentence of death. The presence or absence of defendant remorse in these cases may make
all the difference in whether a capital defendant’s life is spared. This commentary examines the onerous emotional
toll encountered by capital jurors in light of the findings of Corwin and colleagues regarding defendant remorse and
juror’s need for affect. The commentary also presents practical and ethics-related considerations that should be
kept in mind when reflecting on their study.
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There is no area in the law more controversial than
the potential sentence of death for a defendant found
guilty at trial of a capital offense. The debate regard-
ing the legitimacy of the death penalty as a just form
of punishment has raged on in courtrooms and in the
court of public opinion for centuries. Indeed, such
debate eventually led to a temporary moratorium on
capital punishment in the United States following
the U.S. Supreme Court’s 1972 decision in Furman
v. Georgia,1 which held that the death penalty had
been imposed in an arbitrary and capricious manner,
and was therefore unconstitutional.

Subsequent legislative efforts to revise the legal
procedures governing capital punishment cases in-
fluenced the U.S. Supreme Court’s 1976 holding in
Gregg v. Georgia.2 In Gregg, the Court held that var-
ious legislative remedies, including procedures that
bifurcated capital trials into guilt and penalty phases,
resolved constitutional concerns regarding the arbi-
trary and capricious administration of the death pen-
alty and cleared the way for its reapplication. Inevi-
tably, the debate regarding the death penalty

continues. Arguments that the death penalty satisfies
critical principles of punishment, namely, deterrence
and retribution, are quickly countered with skepti-
cism of a deterrent effect and statistics pointing to the
more than 130 individuals sentenced to death who
have been exonerated in the United States since
1973.3,4 Notwithstanding these arguments, most
state jurisdictions, the federal government, and the
U.S. military permit the execution of defendants
found guilty of capital offenses.

The jury in capital cases plays a unique role in the
criminal justice system. It is the jury that is charged
with determining whether there are aggravating fac-
tors that would make a defendant eligible for the
death penalty.5 In addition, the ultimate burden of
deciding whether a guilty capital defendant’s punish-
ment should be death falls squarely on the shoulders
of the jury. Given the jury’s unique role and the
mortal stakes involved, it is no wonder that research-
ers have explored various aspects of the dynamics of
jury decision-making in these cases. Various con-
cerns, such as the impact of pretrial publicity,6 race
and gender,7 jury instructions,8 the defendant’s
physical appearance,9 and expert psychiatric testi-
mony10 on jury decision-making in capital cases,
have been investigated.

In that vein, Corwin et al.11 contribute to the ex-
isting research on jury decision-making by examin-
ing the relationship between jurors’ perceptions of
capital defendants’ level of remorse, jurors’ need for
affect, and the ultimate sentence determination. In
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their study, 184 mock jurors were asked to view five-
minute-long courtroom simulation videos of an ac-
tor as he awaited sentencing after a conviction of
murder during a robbery. Following the videos,
mock jurors provided their perception of the mock
defendant’s level of remorse based on observed verbal
and nonverbal behavioral cues. The authors also
measured the mock jurors’ need for affect (NFA), a
desire or ability to approach or avoid emotional sit-
uations. After the videos, mock jurors were required
to assign a sentence of life in prison without parole or
the death penalty.

The authors concluded that the more willing
mock jurors were to approach emotional events, the
more likely they would be to assign a sentence of life
in prison without parole. On the other hand, mock
jurors’ need to avoid emotionally charged situations
exerted no significant effect on sentencing. Of note,
when comparing verbal and nonverbal behavioral
cues of remorse with sentencing outcome, the au-
thors concluded that sentencing was more favorable
for the mock defendant who displayed incongruent
verbal and nonverbal cues of remorse. In other
words, the simulation in which the defendant was
perceived as being nonremorseful verbally but exhib-
iting remorseful nonverbal behaviors received more
favorable sentencing, perhaps adding further cre-
dence to the old adage, actions speak louder than
words.

Curiously, in situations where both verbal and
nonverbal behaviors were congruent and perceived as
remorseful, the defendant did not receive the same
sentencing benefit. The authors postulate that the
mock jurors may have perceived the congruency as
an indication of faking, insincerity, or, alternatively,
sincere remorse demonstrating an awareness of guilt
that deserved retribution. One real-life implication
that the authors suggest arises from these findings lies
in the witness preparation of the defendant in capital
trials. In their view, the most effective way of avoid-
ing the death penalty may be for capital defendants to
appear remorseful but avoid making verbal apolo-
gies. According to the authors, their study’s limita-
tions included the mean age of the mock jurors
(18.68 years), a university population sample, and
the lack of a deliberation phase. These limitations,
among others, such as the difficulty in replicating the
harrowing experience of actual jurors in capital cases,
should call to mind a measure of caution, as well as
related practical and ethics-related considerations,

before rolling the dice with these findings in an actual
trial in which a defendant is facing death.

The Emotional Toll of Jury Service in
Capital Trials

Just as every capital trial carries its own complex
array of interacting aggravating and mitigating cir-
cumstances, each capital jury is composed of a
unique group of individuals who carry their own
collection of values, biases, and emotional vulnera-
bilities. Jurors must resolve in their minds, first indi-
vidually and then collectively, whether the defendant
whom they have observed for weeks or months dur-
ing the trial should die. For many capital jurors, that
is an enormous burden to bear.12,13 It is an experi-
ence that is entirely different from responding to ab-
stract questions in a research study regarding one’s
view of the death penalty.14

Service in capital cases requires jurors to concen-
trate on the evidence of a crime offered during the
guilt phase and on the life circumstances of the con-
victed defendant during the penalty phase. As a re-
sult, jurors are directly exposed to and must contend
with heart-wrenching, even emotionally traumatic
testimony throughout the trial. Capital trials inevita-
bly involve the most gruesome of crimes and
uniquely place the defendant’s life in mortal jeop-
ardy. Routinely featured in these trials is detailed
eyewitness testimony about the crime, illustrated
with color photographs or video images of murder
scenes and victims’ postmortem appearance. The
presentation of aggravating factors during trial is a
necessary component of these cases. Such essential
factors include evidence that the felony was particu-
larly heinous, atrocious, or cruel. The jury must be-
come immersed in the intimate details of a crime that
was wantonly vile, horrible, or inhuman. Such dem-
onstrations of extreme and outrageous depravity in-
clude torturing the victim, extreme bodily disfigure-
ment, violent and sexual crimes against children, and
crimes committed in a cold, calculated, premeditated
fashion. Such images may be eidetic and nearly im-
possible to forget. Since jurors are prohibited from
discussing the details or their impressions of the case
with anyone during trial, they are forced to process
the evidence in isolation without the social support
of family, friends, or even other jurors. Accordingly,
capital trial jurors may be profoundly affected by
their experience even years after the trial.
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The scientific literature confirms that jurors expe-
rience stress-related symptoms that are amplified in
capital trials. Subjects in two studies who volun-
teered as mock jurors were shown gruesome crime
photographs; in one of the studies actual photo-
graphs of a murder victim were used. The jurors
viewing the photographs experienced more intense
emotional responses than those who were not shown
pictures.15,16 In a study of 159 jurors drawn from
28 civil and criminal trials, the major sources of stress
were the burden of reaching a verdict, understanding
the complexities of the trial, and disruption of per-
sonal life; each of these factors is substantially greater
in a murder trial.17 The study also found that women
reported more overall stress than men. An article de-
scribed a debriefing intervention for a jury who had
heard a murder trial involving multiple victims.18

These jurors expressed themes of anger, frustration,
and guilt. During the counseling session some jurors
became “very tearful and distraught.” Legal com-
mentators have questioned the ways that the power-
ful emotional impact of exposure to heinous murder
testimony can influence jury deliberation and ad-
versely affect the administration of justice.19

A journalist profiled the jurors in a horrific murder
trial who were struggling to return to their normal
lives after the defendant was found guilty and sen-
tenced to death.20 Two months following their ver-
dict, the jurors reported persistent symptoms, in-
cluding rechecking the locks on their doors,
spontaneously crying, intrusive images, nightmares,
and avoidance behavior, which, taken together, re-
semble the features of posttraumatic stress disorder
(PTSD). The development of significant psychiatric
symptoms during and after jury service in criminal
trials is supported by the literature. A study of the
juries of four criminal trials—two murder cases, one
child abuse case, and one obscenity case—found that
approximately 67 percent of the jurors experienced
one or more discomforting physical or physiological
symptoms as a result of the trial.21 The reported
symptoms included gastrointestinal distress, general-
ized nervousness, heart palpitation, headaches, sex-
ual inhibitions, depression, anorexia, and posttrau-
matic stress disorder symptoms. Recognition of the
emotional toll of jury service in disturbing trials has
led to recommendations for psychological counsel-
ing for jurors in need.22,23

As an aside, the psychological stress experienced
during capital trials is not limited to jurors. Judges,

attorneys, bailiffs, court reporters, and others in the
courtroom may also undergo distressing exposures to
evidence presented during capital trials. Semistruc-
tured interviews of nine active state court judges
noted the presence of PTSD-like symptoms, safety
concerns, and occupational burnout in this sam-
ple.24 These were judges who complained of being
markedly affected by their judicial encounters with
cases involving death, paraplegia, burning, and in-
fant trauma. One judge complained that evidence
presented in the courtroom was traumatic, especially
dealing with people “being horribly hurt or mur-
dered.” Identification with the victims and survivors
elicited strong emotional reactions, including one
judge who admitted to struggling to keep his emo-
tions in check when feeling like striking out.

Identification with victims and their families is
also an important emotional experience faced by ju-
rors in capital trials. The U.S. Supreme Court’s 1991
decision in Payne v. Tennessee, upheld the admissibil-
ity of victim-impact statements during the penalty
phase of a capital punishment trial.25 This evidence is
often dramatic and emotionally powerful testimony
regarding the effect of the murder on the victim’s
surviving family members. The victim’s personal
characteristics and the psychological impact of the
killing on the victim’s family may be presented to the
jury through live testimony, photographs of the de-
ceased throughout their lives and of their grave-
stones, and video presentations narrated by the vic-
tim’s family. Scholars have challenged the fairness of
presenting such emotionally charged evidence in
capital cases.26,27

Nonetheless, jurors must contend with such testi-
mony while defense counsel competes to humanize
the defendant through mitigating evidence.

The Capital Jury and Defendant Remorse

An important element of defense counsel’s effort
to elicit juror empathy can be the defendant’s expres-
sion of remorse. Indeed, studies have shown that re-
morse does matter in these cases.28,29 Eisenberg
et al.30 randomly sampled jurors from 41 South Car-
olina murder cases with the goal of interviewing 4 ju-
rors per case. Their sample encompassed 22 capital
cases resulting in death sentences and 19 cases ending
in life sentences. Researchers completed 153 live in-
terviews using a 51-page instrument that covered all
phases of both the guilt and the sentencing phases of
the trials. Variables included the facts of the crime;
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racial, economic, and other defendant and victim
characteristics; the juror deliberation process; and the
handling of cases by the defense, the prosecution,
and the judges. In addition, data about the jurors’
demographic characteristics and their views on the
death penalty were included. The authors found that
other than the viciousness of the crime and the de-
fendant’s future dangerousness, no other factor
played a greater role in capital sentencing than re-
morse. They concluded that if jurors believed the
defendant was remorseful, they tended to sentence
him to life imprisonment instead of death, while ju-
rors who thought the defendant was remorseless were
more apt to deliver a death sentence. Interestingly,
the study found that jurors were more likely to be-
lieve that a defendant was remorseful if he spoke on
his behalf than if he said nothing. Accordingly, prac-
tical consideration and application of the proposition
by Corwin et al.11 that capital defendants may ben-
efit from appearing remorseful but not making ver-
bal apologies must first account for the contrary sci-
entific findings of Eisenberg et al.,30 who examined
the impressions of actual capital trial jurors. In our
view, jurors will consider both the defendant’s verbal
and nonverbal behaviors, including expressions of
remorse, within the full context of the bifurcated
capital trial. Those behaviors are added to the caul-
dron of aggravating and mitigating factors that actual
jurors are forced to sift through before deciding the
ultimate fate of the capital defendant.

Further, how jurors perceive a capital defendant’s
verbal expression of remorse during the penalty
phase may depend on the initial defense strategy dur-
ing the preceding guilt phase of the trial. Sundby29

studied the posttrial interviews of jurors who served
in 37 California capital trials, in which 19 defendants
received death sentences, 17 defendants received life
without parole, and 1 case ended in a hung jury over
the death penalty. The author found that jurors neg-
atively considered defendants’ statements of remorse
and acceptance of responsibility that first come in the
penalty phase. The jurors viewed defense strategies
centered on denial of the defendant’s involvement as
the defendant’s failing to accept responsibility for the
crime. Sundby suggested that unless the defense had
already laid the groundwork for a defendant’s state-
ment of remorse during the guilt phase, the jurors
would be likely to perceive those statements during
the penalty phase as manipulative efforts to avoid the
death penalty.

The Capital Jury and Race

Another aspect that is important to consider in a
discussion of the death penalty is the impact of race.
Based on the scientific literature, it is indisputable
that race affects the disposition of death penalty
cases.31,32 Juror perception of defendant remorse is
not immune to the effect of race. Bowers et al.33

examined data from interviews of 1,155 capital ju-
rors from 340 capital trials in 14 states and found
that white jurors were more likely than black jurors
to perceive a black defendant as not remorseful re-
gardless of the race of the victim. Further, the study
found that the defendant’s remorse was the strongest
rationale for mercy in sentencing among black ju-
rors, but the weakest rationale for white jurors in
cases where the defendant was black and the victim
was white. The issue of cross-cultural perceptions of
remorse appears salient in capital trials. Indeed, the
study design used by Corwin et al.11 employed a
white actor as the defendant and a mock jury drawn
from a university population that the authors de-
scribe as having a lower representation of minorities
than the general population.

Ethics Implications

As a final point for consideration, we offer a com-
ment on the role of psychiatric testimony in capital
cases in response to the suggestion by Corwin et al.
that the most effective way for capital defendants to
avoid the death penalty may be to appear remorseful
but avoid making verbal apologies. Forensic psychi-
atrists may be called on to provide expert testimony
in the penalty phase of capital trials regarding the
presence of mitigating or aggravating factors. Psychi-
atric experts testifying on behalf of the defense may
give an opinion about the presence of a mitigating
mental condition. Experts testifying on behalf of the
prosecution may instead offer an opinion that the
defendant continues to pose a threat to society and
carries a high risk for future dangerousness. During
their testimony, the expert may be asked whether a
defendant’s expression of remorse or lack thereof was
factored into the expert’s opinion. Regardless of
whether the expert is retained by the defense or pros-
ecution, forensic psychiatrists are ethically obligated
to adhere to the principle of honesty and to strive for
objectivity when reaching professional opinions.34

The forensic psychiatrist is cautioned against assum-
ing an advocacy role for either party. Certainly, ex-
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perts are expected to advocate for the professional
psychiatric opinions reached during their evalua-
tions. However, assisting defense counsel with im-
pression management of the defendant’s testimony
to best convey to the jury the presence of remorse falls
outside ethical practice for the forensic psychiatrist.
Such behavior by the expert trespasses into the realm
of legal advocacy and may unacceptably facilitate the
defendant’s presenting misleading or even erroneous
testimony to the jury.
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