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In 2005, the Chief Coroner of Ontario instituted a review into 45 cases of criminally suspicious child deaths about
which a prominent pediatric forensic pathologist had expressed an opinion that the cause was homicide.
Subsequently, a provincial inquiry was called to review the practice and oversight of pediatric forensic pathology
in Ontario and to make recommendations to restore and enhance public confidence in forensic pathology.
Recommendations from the inquiry addressed medical subspecialization, the evidentiary basis for expert opinion,
oversight of the profession, and development of best forensic practices. Although the inquiry focused on
pathologists, it is clear that these recommendations have significant implications for all forensic professions,
including forensic psychiatry. This article summarizes the inquiry report and considers the potentially important
implications for forensic psychiatry.
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Pediatric forensic pathologists are often called as ex-
pert witnesses in cases involving suspicious deaths of
children. Their evidence can be critical for assisting
the court to arrive at a verdict in what are inevitably
emotionally charged and often highly publicized
cases. As with all forensic experts, it is therefore vital
for pediatric forensic pathologists to have had suffi-
cient training to perform their task and to base their
opinion on best practices available in their field.

Between 1981 and 2005, Dr. Charles Smith
worked as a pediatric pathologist in Toronto at a
world-renowned treatment and research facility.
Over the course of his 24 years of practice, Dr. Smith
conducted over 1000 autopsies of children,1 many of
whose deaths were suspicious. As a result of his spe-
cialized area of practice, he was called to testify in a
large number of legal cases and over time became the
leading expert on shaken-baby syndrome in a prov-
ince of over 8 million people. Indeed in 1999, a CBC
Fifth Estate documentary identified him as one of

four Canadian leaders in the field.1 However, over
the course of the 1990s ,he was subjected to an in-
creasing amount of criticism by the judicial system
regarding his methods, competence, and, in particu-
lar, his testimony at trial. In 2005, the Chief Coroner
for Ontario instituted a review of 45 cases about
which Smith had expressed professional opinions
that the death was either homicide or criminally sus-
picious.2 The coroner’s review determined that
Smith had made questionable conclusions of foul
play in 20 cases, 13 of which resulted in criminal
convictions.1 As a result, the province of Ontario
established a full inquiry into the matter, chaired by
the Honorable Stephen T. Goudge, a respected
member of the judiciary. The inquiry was charged
with two tasks: first, to review what went wrong with
the practice and oversight of pediatric forensic pa-
thology in Ontario, and second, to make recommen-
dations to restore and enhance public confidence in
forensic pathology. The review concluded that Smith
actively misled his superiors, made false and mislead-
ing statements to the court, and misrepresented the
nature of his expertise.3

This review is not unique. In 2005, a review of all
convictions for infant deaths since 1994 was ordered
in the United Kingdom following an appeals court
decision to overturn the 2003 conviction of Angela
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Cannings, found guilty in the murder of her child.
The review examined 297 cases, including 88 cases of
shaken-baby syndrome. The final report by Attorney
General Lord Goldsmith set out guidelines for expert
witnesses as a result of what was determined to be
questionable testimony.4 A related General Medical
Association hearing revoked the privilege to practice
of Professor Sir Roy Meadow after finding him guilty
of providing erroneous and misleading evidence in
an infant death case.5

At first blush, we as forensic mental health profes-
sionals may feel a certain vindication in seeing others
on the firing line. On reflection, however, it is clear
that the Canadian and British reviews of forensic
pathologists raise critical concerns for all forensic ex-
perts in the courtroom. In this article, we examine
the findings of the Goudge Inquiry into Pediatric
Forensic Pathology in Ontario3 and present the les-
sons learned.

The Purpose of the Goudge
Inquiry Report

The 2007 release of the Coroner of Ontario’s re-
view of cases involving the testimony of Smith was
described as the “last and most serious blow to public
faith in pediatric forensic pathology and the central
role it must play in criminal proceedings involving
child deaths ” (Ref. 3, p 7). Six days later, an Order in
Council established a commission to conduct a re-
view into the conduct and oversight of pediatric fo-
rensic pathology in Ontario, to make recommenda-
tions for the future use of forensic pathology in
criminal investigations and proceedings. Specifically,
Justice Stephen Goudge was charged with examining
20 cases identified in the earlier Chief Coroner’s Re-
view,2 where the reviewers took issue with Smith’s
opinion. This review arose out of a sense of public
outrage and in a highly emotional atmosphere.

Commissioner Goudge did not shy away from the
emotional nature of the report. Indeed, in introduc-
ing the report he noted:

In many of the 20 cases, parents or caregivers were charged
with criminal offenses that bear a significant social stigma.
Some of those charged were convicted and incarcerated.
In some cases, siblings of the deceased children were
removed from the care of their parents. In Valin’s case
[the niece of Mullins-Johnson], the Court of Appeal for
Ontario has determined that a miscarriage of justice oc-
curred [Ref. 3, p 8].

This review therefore was identified as necessary to
restore public confidence in pediatric forensic pa-
thology and the court’s reliance on forensic experts.

Further, in the opening pages of the Goudge In-
quiry report, the potential costs of expert testimony
were highlighted. The attorney for William Mullins-
Johnson, a man who was determined to have been
wrongfully convicted of the murder of his niece on
the basis of Smith’s testimony, asked Smith to apol-
ogize to his client who was in the audience at the
Inquiry. The following emotionally charged ex-
change begins the report:

DR. CHARLES SMITH: Could you stand, sir? (BRIEF
PAUSE) Sir, I don’t expect that you would forgive me, but
I do want to make it—I’m sorry. I do want to make it very
clear to you that I am profoundly sorry for the role that I
played in the ultimate decision that affected you. I am sorry.

MR. WILLIAM MULLINS-JOHNSON: For my healing,
I’ll forgive you but I’ll never forget what you did to me. You
put me in an environment where I could have been killed
any day for something that never happened. You destroyed
my family, my brother’s relationship with me and my niece
that’s still left and my nephew that’s still living. They hate
me because of what you did to me. I’ll never forget that, but
for my own healing I must forgive you [Ref. 3, p 5].

The tone set in the initial pages of the report is
critical. It speaks to the nature of forensic testimony
and the profound effect it has on individuals, society,
and the court system itself. It also speaks to the seri-
ousness with which inadequately substantiated testi-
mony will be viewed by those charged with reviewing
the conduct of forensic experts.

Findings of the Goudge Inquiry

The Goudge Inquiry report defined the role of the
forensic pathologist as focusing on postmortem find-
ings that will assist the state in the investigation of a
death. Unlike other clinical pathologists, it is noted
that forensic experts must be trained in, and develop
an aptitude for, the legal process. They must be able
to develop their documentation to serve the needs of
the justice system. They must also be able to testify
fairly and objectively in a manner that is accessible to
the trier of fact. To meet these requirements, forensic
experts must have an understanding of the legal sys-
tem and legal investigative methods. In the case of
Smith, it was noted that he had no formal training in
forensic pathology, and at the inquiry, he admitted
that he had had no continuing medical education or
upgrading in this field. Sadly, the report noted that
“he was willing to fill a void that no one else wanted
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to fill” (Ref. 3, p 13). It was also noted that, as his
reputation grew, he began lecturing on these matters,
including lectures to prosecutors and police officers.
This further enhanced his reputation and overall
credibility. The inquiry concluded, however, that
Smith lacked basic knowledge about forensic pathol-
ogy. It went on to say that he compounded the prob-
lem not only by being unaware of the limits of his
expertise but by exaggerating his expertise to the
court.3

The inquiry report noted that “the criminal justice
system values finality ” (Ref. 3, p 13). That is, an
ultimate decision must be reached regarding guilt or
innocence and culpability must be assigned. Perhaps
discordantly, the report acknowledges that in science
there is a certain evolution of findings and opinions
that require interpretation for the purposes of the
legal system. If these tests are not performed compe-
tently then justice is not served and public confi-
dence in the legal system is eroded. The report
noted certain deficiencies in the methods used by
Smith: that he was disorganized, his note-taking was
poor, and on several occasions his work was not given
to the appropriate authority in a timely manner.3

Perhaps more pertinent, the report noted that Smith
did not account for contradictory evidence that may
have come to his attention. He also did not consider
adjusting his opinion to take into account new infor-
mation. In his reports, he did not elaborate on the
reasoning or provide any supportive literature that
might have connected the dots between his findings
and his conclusions.3

Startlingly, the report noted that Smith failed to
understand his role or that he was required to give an
opinion with independence and objectivity. It went
on to note that when providing evidence, Smith con-
sidered himself to be an advocate for the Crown,
viewing it as his responsibility to bolster the prosecu-
tion’s case. The report noted that Smith had deeply
held beliefs about the evil of child abuse and became
overly invested in cases. Laudable though these goals
were, Smith could not separate his role as an expert
witness from his advocacy role, particularly in view of
the fact that he admitted he had no training in giving
evidence and no particular ethics guideline to correct
any misconceptions that he may have had.3 The in-
quiry noted that the expert’s role must be under-
standable, reasonable, balanced, and substantiated
by evidence. In contrast, it repeatedly noted that
Smith gave his evidence in a dogmatic manner, did

not acknowledge the existence of controversy in his
field, and was quite willing to testify on matters out-
side of his area of expertise, such as the profile of a
perpetrator of a particular crime, even though his
views were sometimes unsubstantiated and not based
on any objective findings. It was stated that these
problems were exacerbated by the fact that Smith was
a very effective speaker who could be engaging and
charismatic; thereby, presumably he was effective be-
fore a jury.3

Despite awareness of these problems by others, the
report stressed that the chief forensic pathologist had
a limited role in oversight of individual pathologists.
Therefore, there was an absence of a mechanism for
providing feedback to correct faults in pathologists.
While there were three separate complaints regarding
Smith to The College of Physicians and Surgeons of
Ontario (CPSO), the licensing body for physicians
in Ontario, the investigation and discipline process
leading to a verdict and sanctions can be lengthy. On
February 1, 2011, the Discipline Committee of the
College of Physicians and Surgeons of Ontario found
that:

In his practice of forensic pediatric pathology and his work
providing expert opinion evidence in relation thereto,
Dr. Charles Smith committed acts of professional miscon-
duct, in that he failed to maintain the standard of practice
of the profession in Ontario, engaged in disgraceful, dish-
onourable or unprofessional conduct, and is incompetent
[Ref. 6, p 1].

Restoring Confidence in Pediatric
Forensic Pathology

The final report of the Goudge Inquiry made a
series of recommendations for systemic changes to
the field of forensic pathology (Fig. 1). The report
further outlined basic principles for forensic practice
(Fig. 2) and suggested best practices (Fig. 3).

Subspecialization

The Goudge Inquiry report strongly recom-
mended that the Royal College of Physicians and
Surgeons recognize pediatric forensic pathology as a
subspecialty. This would provide a mechanism for
accreditation of approved training systems. They also
suggested mechanisms for increased recruitment in
this subspecialty and recommended that the subspe-
cialty should develop guidelines and practices based
on the basic principles in Figure 2.
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Evidentiary Basis for Expert Opinion

It was recommended in the Goudge Inquiry re-
port that counsel prepare experts to give testimony
and disclose fully anticipated opinions. The commis-
sioner emphasized the role of the judge as the gate-
keeper, in particular with reference to the reliability
of a witness. In addition to this, the inquiry report
paraphrased the principles enunciated in Daubert v.
Merrell-Dow Pharmaceuticals, Inc.7,8 Legal defini-
tions regarding expertise and competent practice
have changed dramatically in recent years. Since
1923, the standard for expertise in the courts in the

United States (and by default, in Canada) has been
based on the concept of general acceptance,9 that is,
is the method of treatment “generally accepted” by
members of the profession. The 1993 U.S. Supreme
Court ruling in Daubert was an important case re-
garding the admissibility of expert evidence. The Court
cited four additional factors for assessing whether a par-
ticular test has a reliable foundation: whether the theory
or technique can be and has been tested; whether the
theory or technique has been subjected to peer review
and publication; whether the error or potential rate of
error had been identified; whether standards have been

Figure 2. Basic principles for forensic practice.

Figure 1. Inquiry recommendations.

Lessons in Pediatric Forensic Pathology

84 The Journal of the American Academy of Psychiatry and the Law



established; and whether this theory or technique is
generally accepted. In 2000, the Supreme Court of
Canada explicitly adopted the criteria in Daubert in
the case of R v. J.(J.-L.).10

The Goudge Inquiry used these factors to outline
a role for judges with respect to the evidentiary basis
for expert opinion. The report recommended that
judges carefully examine the reliability of the theory
or technique that underlies expert testimony and
whether it is generally accepted, is peer reviewed, and
meets professional standards. It was noted that the
judge should also seek evidence as to whether a the-
ory or technique has been scientifically tested and
whether there is serious dispute about the science.
Evidence should also be garnered about alternative
theories or interpretation. The report suggested that
experts be allowed to give evidence only in language
that is appropriate to the degree of controversy that
exists in the field.

Despite the guidelines offered in both Daubert
and the Goudge Inquiry, several publications have
cautioned that there continues to be considerable
risk, particularly in the area of mental health. In large
part, the risk arises because the Court in Daubert did
not give explicit guidance as to how stringently each
of the four identified criteria should be applied.11

Grove and Barden12 argued that general acceptance
is too frequently based on the assertion of the experts,
as opposed to documented evidence. Levine13 cau-
tioned that there is a false assumption that expert
opinion in mental health is objective or impartial,
unaffected by the adversarial process. Bonnie and
Slobogin further asserted: “We are troubled by the
poor quality of much clinical testimony which seems
to rely more heavily on the assertion of Aesculapian
authority than proven expertise” (Ref. 14, p 495).
Clearly all disciplines, including psychiatry, must
continue to develop scientific knowledge and con-
sensus guidelines regarding best practices. In psychi-
atry, this includes, for example, establishing the reli-
ability and validity of diagnostic categories.12

Development of Best Practices in the Field

The Goudge Inquiry report recommended best
practices in the field of forensic pathology, many of
which have direct relevance to forensic psychiatry.
These recommendations focus on the evidence that
underlies the expert opinion. They include both the
collection of evidence from multiple sources and the
acknowledgment of the limitations of the evidence
and the manner in which the limitations affect the
confidence that should be placed in the opinion. The

Figure 3. Recommended best practices.
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recommendations also focus on the manner in which
the expert expresses an opinion—for example, using
understandable language that is not overly reliant on
technical medical jargon. The report recommended
that experts refrain from using legal language that
directly addresses the ultimate issue and therefore
usurps the role of the trier of fact. This is a conten-
tious matter, as some judges may direct witnesses to
address the ultimate issue, and in some jurisdictions
psychiatrists are explicitly mandated to do so.

Oversight

Finally, the Goudge Inquiry made recommenda-
tions for the oversight of forensic pathology. It rec-
ommended that the attorney general develop a way
to communicate adverse judicial comments or other
concerns to “the body” of forensic pathologists. It
was unclear how these comments would be reported
and to whom. A further question that arises is
whether information about the competence of ex-
perts would be disclosable to opposing counsel in
future trials.11 It is hard to envision how this would
apply to forensic psychiatrists in terms of which gov-
erning body would collect the information and how
it would be used.

Implications for Forensic Psychiatry

While the Goudge Inquiry report was initiated as
a result of severe concerns about the conduct of a
pediatric forensic pathologist and addressed its rec-
ommendations to the practice of forensic pathology,
it becomes clear that these recommendations have
significant implications for all forensic professions.
Forensic psychiatry has not been immune to high-
profile experts who have undermined public confi-
dence through their testimony. The case of Dr.
James Grigson provides a chilling example. In a 1988
New York Times article,15 Grigson is referred to as
Dr. Death, Dr. Doom, and a menace to society as a
result of his testimony in death penalty cases. Con-
cerns about Grigson’s testimony in various cases in-
cluded assertions that he would predict behavior
without interviewing or attempting to interview the
defendant and that he frequently performed exami-
nations without the knowledge of the defendant’s
lawyer. In 1995, he was expelled from the American
Psychiatric Association.16 Clearly, there are compel-
ling arguments to ensure competent practice in fo-
rensic psychiatry that are analogous to the sugges-
tions made regarding pediatric forensic pathology.

Report Writing and Assessment

The Goudge Inquiry report recommends that as-
sessments be multifaceted, including gathering infor-
mation from a variety of sources (for instance, in the
case of forensic pathologists, attending the death
scene) and be based on multidisciplinary teamwork.
This practice is common in forensic psychiatry, in
that we frequently work with psychologists and social
workers who bring their own special expertise to add
to that of the psychiatrist. The report also suggests
that evidence included in expert reports and testi-
mony be clear and accessible to cross examination.
To this end, the report discusses the practice of vid-
eotaping autopsies. The use of videotaping in foren-
sic psychiatry is an area of controversy that requires
further consideration and discussion. The report of
the American Academy of Psychiatry and the Law
(AAPL) Task Force on Videotaping was not pre-
pared to commit to the question of whether it should
be routine practice in forensic psychiatric inter-
views.17 Gutheil et al.18 debated whether videotap-
ing should become the standard. These presenters
noted that the accuracy and reproducibility of the
work product are greatly increased with videotaping.
However, there are practical expenses and inconve-
niences, as well as detrimental effects on rapport and
the psychiatrist-patient relationship, to be taken into
account. The use of videotaping is therefore still
evolving in forensic psychiatry, and there is as yet no
consensus on whether it is good practice.

The Goudge report included considerable discus-
sion regarding accurate and factual report writing,
including the use of appropriate language. For exam-
ple, it suggested that the phrase “consistent with. . .”
not be used and that the profession design a compen-
dium of appropriate phrases and expressions that
should be used. Developing guidelines for appropri-
ate language for use in reports is the type of activity
that organizations such as the American Academy of
Psychiatry and the Law (AAPL) or the Canadian
Academy of Psychiatry the Law (CAPL) could fore-
seeably undertake. These organizations have already
taken the lead in another area addressed by the In-
quiry: training in writing forensic reports. For exam-
ple, AAPL, in addition to providing comprehensive
training for forensic psychiatrists, has a Peer Review
Committee that regularly reviews and comments on
the products of its members in a collegial and con-
structive manner.
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Preparation for Court

The inquiry stressed that it is important for experts
to put their opinions in writing in a timely manner,
so that the opposing counsel can consider the opin-
ion and retain an expert if necessary. In addition, the
inquiry report suggested that counsel prepare experts
for giving testimony, to ensure that the testimony is
delivered in an appropriate manner. Finally, where
there are differences of opinion, it was suggested that
the opposing experts meet to delineate areas of agree-
ment and disagreement. While this may seem anti-
thetical to the current practice in an adversarial sys-
tem in North America, in the United Kingdom there
is provision for the experts to meet and discuss the
extent of the areas of agreement and disagreement and
produce a document summarizing these points to the
parties. Generally the parties set an agenda outlining
the questions for the experts to resolve.19 Although it
has, after some initial resistance, become the norm in
the United Kingdom, it is not anticipated that this prac-
tice would be readily accepted in North America.

Expert Testimony

The Goudge Inquiry report emphasizes that ex-
perts not take an advocacy role in attempting to pur-
sue a particular agenda. Where opinion evidence
cannot meet the standards of scientific scrutiny, it is
the contention of some authors that forensic experts
have an ethics-based duty to refuse to testify.12 In
forensic psychiatry, the ethics guidelines of both
AAPL and CAPL clearly stress the need for objectiv-
ity and honesty in the conduct of practice. In the
courtroom, such objectivity means conceding the
limits of one’s expertise and considering alternative
theories and evidence.11 In addition, experts should
inform the courts of the scientific basis of their evi-
dence and current controversies in the field.13 Psy-
chiatry, like any other evolving science, has had no
shortage of controversy, including the debates sur-
rounding recovered-memory syndrome, rape accom-
modation syndrome, and multiple personality disor-
der. Experts can thus assist the court by educating
others about the difference between “good science
and junk ” (Ref. 12, p 238). The Goudge Inquiry
further suggested that experts define their level of
confidence in their opinions.

Training and Oversight

During the inquiry, Smith admitted that his train-
ing had been inadequate for the tasks that he had

been asked to perform and that he had not taken
advantage of any continuing medical education to
upgrade his skills and knowledge.3 Organizations
such as AAPL and CAPL have provided excellent
educational opportunities for forensic psychiatrists
of all levels of expertise. It is incumbent on all indi-
vidual practitioners to take advantage of these oppor-
tunities and ensure that they are up to date on devel-
opments in the field and changes in the law
pertaining to their practice. In addition, subspecial-
ization in forensic psychiatry has led to the establish-
ment and accreditation of fellowship programs in the
United States and England and in the near future,
Canada. Professional licensing bodies also carry a re-
sponsibility for investigating allegations of unprofes-
sional conduct and an adherence to a reasonable
standard of care to ensure public safety. If forensic
professionals are not self-monitoring, others will step
in to fill the void.

Conclusions

The case of Dr. Charles Smith is a chilling re-
minder of the perils of forensic practice. There is risk
to the individual forensic practitioner if he or she
does not appropriately exercise professional respon-
sibility. The reputation of a specific forensic profes-
sion is imperiled when one of their members is ac-
cused of gross professional misconduct or
incompetence. The loss of public confidence is high-
lighted in the framing of the Goudge Inquiry report,
the stated purpose of which was to restore it. Finally
and most important, when the profession does not
adequately train, guide, and police its members, it
might put the administration of justice at risk. While
we may take comfort in the fact that the Goudge
Inquiry focused on the failings of another forensic
profession, we should take it as a warning to evaluate
our own practices critically, to ensure that none of us
will be the focus of a future inquiry.
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