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Forensic psychiatrists have long been interested in
the topic of incompetence to stand trial (ICST), but
research in this area did not really begin until the
early 1970s, when McGarry operationalized the
Dusky decision,’ and the U.S. Supreme Court
handed down its decision in Jackson v. Indiana.”
Since then, the difficulties associated with identify-
ing ICST defendants and restoring them to compe-
tence have produced a small, intermittent stream of
research articles. Initially, most of the publications
tried to identify which characteristics of a defendant
might predict a finding of ICST, but more recently,
the focus has shifted to identifying which factors
might predict the outcome of restoration to compe-
tence (RTC). Research on the outcome of attempted
restoration has generally found that 80 to 90 percent
of ICST defendants are restored to competence
within six months of treatment. The remaining 10 to
20 percent, though, pose a more difficult problem,
not only because prosecutors are loath to drop the
charges against a defendant, but also because unre-
stored defendants can consume a disproportionate
amount of state mental health resources, particularly
if they are state hospital patients. As a low-base-rate
phenomenon, unsuccessful restoration is difficult to
predict in any given ICST defendant. Nonetheless, I
believe it is time for our field to study more carefully
the area of prediction of unsuccessful restoration, for
two reasons: first, psychiatrists and psychologists are
called on by statute in all but seven states to predict
the probability of RTC of individual defendants, ei-
ther at the initial evaluation or after referral for RTC;
second, as a result, we must develop an evidence base
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that will allow us, as evaluating and treating clini-
cians, to make reasonably accurate predictions about
who will not be restored for the lawyers, judges, and
state mental health authorities who are involved in
these cases.

As is well known to forensic psychiatrists, the Jack-
son decision held that, “At the least, due process re-
quires that the nature and duration of commitment
bear some reasonable relation to the purpose for
which the individual is committed.” The Court,
however, left it to the states to determine what to do
with a defendant who was not restored to compe-
tence at the end of a “reasonable” effort at restora-
tion. A logical place to start in considering an ap-
proach to the problem of unrestorable defendants is
to review the current state of affairs in this rather
specialized part of criminal and mental health law,
particularly since previous commentators have con-
cluded that the response of the states to the Jackson
decision was less than overwhelming. For example, in
2003, Miller’ concluded that more than half the
states had no effective limit on the duration of RTC.

A review of the state statutes on the evaluation,
restoration, and disposition of defendants found in-
competent to stand trial is rather illuminating (Ta-
bles 1, 2). Based on my reading of these statutes, four
states have no statutory limit on the length of time a
defendant can be held for restoration to competence:
Delaware, Maine, Mississippi, and Montana. Ver-
mont has no statutory limit on the time for RTC but
requires that the defendant meet civil commitment
criteria. Another five states provide for a limited ini-
tial period for restoration but have no statutory limit
on the length of time an incompetent defendant can
be held after that period has elapsed: Hawaii (felonies
only), Missouri, Nebraska, Wisconsin, and Wyo-
ming. Finally, nine states approach the matter
slightly differently, though with similar effect, as they
allow for an initial period of restoration, but then by
statute allow indefinite hospitalization afterward, as
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Table 1 State Competence Statutes: Time Allowed for Initial Restoration and Total Time Allowed for Restoration to Competence

Total Time For RTC

Initial Time for RTC
1 Year or Less

No Limit if Civilly

Fixed Limit (Time Allowed)* Maximum Sentence Committable No Statutory Limit

Alabama Alaska (1 year) Colorado Alabama Delaware
Alaska Arizona (21 months) lowa Arkansas Hawaii (for felonies) (1)
Arizona Florida (5 years) New Mexico (serious offenses) California Maine
Arkansas Georgia (1 year) North Dakota Connecticut Mississippi
Florida Illinois (3 years) Ohio (serious offenses) Idaho Missouri (1)
Georgia Louisiana (5 years or max) South Carolina Indiana Montana
Hawaii Maryland (3, 5, 10 years or max) Texas Kansas Nebraska (1)
Idaho Massachusetts (1/2 max) West Virginia Kentucky New Jersey (1)
llinois Michigan (15 months) Tennessee Wisconsin (1)
Indiana Minnesota (1, 3 years) Vermont Wyoming (1)
Kansas Nevada (10 years or max)

Kentucky New Hampshire (1 year)

Louisiana New York (2/3 of sentence)

Massachusetts North Carolina (5, 10 years or max)

Missouri Oklahoma (2 years or max)

Nebraska Oregon (3 years or max)

New Hampshire Pennsylvania (10 years or max, except murder)

New Jersey Rhode Island (2/3 max or 30 years)

New Mexico South Dakota (16 months or max)

New York Utah (1, 2.5, or 5.5 years)

Ohio Virginia (45 days, 5 years or max)
South Carolina Washington (1 year)

South Dakota

Texas

Utah

Virginia

Washington

West Virginia

Wisconsin

Wyoming

* max, maximum sentence.
(1) Limited period of initial RTC.

long as the defendant meets civil commitment crite-
ria: Alabama, Arkansas, California, Connecticut,
Idaho, Indiana, Kansas, Kentucky, and Tennessee.
Thus, 19 states appear to have no statutory limit on
the length of time a defendant can be held after a
finding of ICST. Of course, actual practice in these
states may be different from what the statutes hold,
due to policy decisions by either or both the criminal
justice system and the state mental health authority.
Nonetheless, it is still surprising to find so many
states that appear to have ignored for more than four
decades the clear intent of a decision of the United
States Supreme Court.

Indiana is an example of how statutory appear-
ances can be somewhat deceptive with regard to the
time allowed for RTC in reality. Indiana promptly
changed its statute regarding competence to stand
trial after the Jackson decision, limiting the initial
period of RTC to 90 days, with an additional 90 days

if requested, after which the state mental health au-
thority was required to request regular civil commit-
ment. However, when Miller® surveyed the state fo-
rensic program directors, Indiana was listed in the
category of having no limit on inpatient treatment
for RTC. How did this come to pass? From 1972
until 2010, the policy of the Indiana Division of
Mental Health and Addiction was not to discharge
an [CST defendant unless he was restored to compe-
tence or the charges were dropped. As a consequence,
Indiana state hospitals always sought the renewal of
the civil commitment of incompetent defendants,
and it was always granted by the courts. In effect,
unless a defendant was RTC, the discharge decision
rested with the prosecutor; curiously, ICST defen-
dants often had their charges dropped after a length
of stay that was close to the time the defendant would
have served if found guilty on the underlying charges.
However, some ICST defendants were held longer
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Table 2 State Competence Statutes: Prediction of Probability of Restoration and Dismissal of Charges if Unrestored

Requires Assessment
of Probability of
Restoration and

Allows Dismissal of

Requires Assessment of
Probability of Restoration
but Does Not Allow

Allows Dismissal of Charges
but Does Not Require
Assessment of Probability

No Requirement to Assess
Probability of Restoration
and Does Not Allow

Charges Dismissal of Charges of Restoration Dismissal of Charges
Alabama (1) Indiana (4) Arkansas Colorado
Alaska lowa Massachusetts Delaware (3)
Arizona (1) Kentucky (Ta) New York Pennsylvania
California (2) Mississippi Vermont
Connecticut (1) Nebraska (1a)

Florida (1a) South Dakota
Georgia Tennessee
Hawaii Utah

Idaho Wisconsin (1) (3)
Illinois (1a) (3) Wyoming
Kansas

Louisiana (1a)

Maine

Maryland

Michigan (1)

Minnesota (1)

Missouri

Montana

Nevada (1a)

New Hampshire (1)

New Jersey

New Mexico (3)
North Carolina
North Dakota (1)
Ohio (1)
Oklahoma (1)
Oregon

Rhode Island
South Carolina (1) (3)
Texas (5)
Virginia (1)
Washington
West Virginia (1)

Assessment of probability of restoration at first evaluation. (1a) Outpatient evaluation only.
Assessment of probability of restoration if treated with antipsychotic medication.

Dismissal of charges allowed by state Supreme Court decision.

(1)

(2)

(3) Allows hearing for acquittal.

(4)

(5) Dismissal of misdemeanors only.

than the maximum sentence when the prosecutor
declined to drop the charges, which generally oc-
curred when the charges were politically sensitive
(e.g., sex offenses such as child molestation). Indi-
ana’s approach did not change until 2010, when the
Indiana Supreme Court, in Davis v. Indiana, held
that a judge could, in certain circumstances, dismiss
the charges if an ICST defendant had been held lon-
ger as incompetent than the maximum sentence for
the underlying charge.*

It is intriguing to see how the states have tried to
solve the problem of what to do with defendants who
are not restored in a fairly short time. In Indiana, the
Dauvis decision did not put an end to the discussion

about these defendants, as subsequent cases sought to
clarify when ICST defendants could have their
charges dropped. The most interesting iteration in-
volved a defendant whose attorneys sought to have
charges dismissed after he was found both ICST and
unrestorable by the initial, pretrial evaluators. The
trial judge in this case always included in her order to
evaluate competence a requirement that the evalua-
tor offer a prediction of the likelihood of RTC if the
defendant was felt to be ICST. However, in Curtis v.
State, the Indiana Supreme Court held that restora-
tion must be attempted for defendants found ICST,
as Indiana statute requires an assessment of the prob-
ability of attaining competence “within the foresee-
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able future,” or within 90 days of the start of RTC.?
Indiana statute does not require an assessment of the
probability of restoration of an ICST defendant by
the initial examiner, and, of the 43 state statutes that
do require assessment of the probability of RTC, 24
defer the evaluation of restorability until after resto-
ration has started (Table 1). Thus, in 19 states, it is
possible for an ICST defendant to be declared unre-
storable after the initial evaluation of competence to
stand trial. Since all 19 of these states allow outpa-
tient evaluation of competence and six require the
initial evaluation to be performed on an outpatient
basis, in each of these states, a defendant could be
found unrestorable on the basis of a single, time-
limited evaluation.

These various statutes lead us back to the question
of how to determine when an ICST defendant is not
restorable. One way is to declare him unrestorable
when the statutory period of time allowed for RTC
has passed. This approach is simple and clear and is
one that has been adopted by several states, including
eight that allow a total time for RTC of three years or
less (Table 2). However, it ignores some important
questions. For example, if the defendant truly has
essentially no chance of successful RTC, is it fair to
keep him under court jurisdiction for an extended
period, either on conditional release or in a state hos-
pital? Further, if a defendant who was declared unre-
storable did not commit the offense, he will never
have the chance to be acquitted, unless his case is in
Illinois, where a hearing on acquittal is required if a
defendant is still ICST after one year of RTC; New
Mexico, where a hearing on acquittal is required if
the ICST defendant is facing serious charges; or Del-
aware, South Carolina, and Wisconsin, where a de-
fendant may request a hearing for acquittal after a
finding of ICST. Conversely, if the defendant did
commit the alleged offense, is it reasonable to dismiss
the charges, no matter the severity, after one year, as
is the case in Alaska, Georgia, New Hampshire, and
Washington? In the end, the time-limit approach,
although it is used by many states, simply dodges the
question of whether the defendant truly is not restor-
able or just has not been restored after a certain
length of time.

The other way to determine if a defendant is un-
restorable is to rely on the opinion of a psychiatrist or
psychologist. As mentioned, many states require
competence evaluators to assess the likelihood of
RTC either at the initial evaluation or after a period

of attempted restoration. State statutes typically use
the phrase substantial probability when referring to
assessing restorability (i.e., whether there is a sub-
stantial probability that the defendant will not be
restored in the foreseeable future or within the stat-
utory limits). However, substantial probability is not
defined in any of the state competence statutes,
which gives the evaluator wide latitude when offering
an opinion regarding likelihood of restoration. As far
as I can tell from the literature on RTC, there is no
agreed-upon definition of substantial probability,
nor is there any consensus in the literature as to when
a defendant can be called unrestorable or which dis-
orders might qualify a defendant for this finding. In
addition, even when a forensic evaluator writes that it
is unlikely or very unlikely that a defendant will be
restored to competence, court participants may well
conclude that it is still possible the defendant can be
restored and thus deny designation as unrestorable.
Since the states have not defined substantial prob-
ability for the purposes of predicting restorability,
then perhaps forensic clinicians should try to do so.
The closest our field has come to developing a con-
sensus on RTC has been the 2007 AAPL Practice
Guideline on evaluation of competence to stand
trial,® which recommended that evaluators consider
whether a defendant’s incompetence was due to a
treatable condition (e.g., a knowledge deficit or an
untreated but treatable mental disorder) or to an un-
treatable condition (e.g., a developmental disorder).
The authors also recommended review of the defen-
dant’s history of response to treatment and current
knowledge about treatment of the defendant’s disor-
der(s), but offered no recommendations as to what
degree of confidence would be needed to make a
prediction of unrestorability, other than to observe
that courts may view any probability greater than
zero to be substantial enough to justify attempted
RTC. The research literature on prediction of RTC
was rather modest when the Practice Guideline was
published, and it is only recently that consistent find-
ings have begun to emerge in this area. In brief, there
is reasonably strong evidence that defendants who
have chronic psychotic disorders and a history of
poor response to treatment, as well as defendants
with mental retardation, have a significantly de-
creased chance of successful restoration.””® However,
there does not appear to be any consensus on how to
use this information in a reliable way to determine
whether an individual is likely or not to be RTC.
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I believe that research is now needed on how eval-
uators decide whether and when a defendant is un-
restorable, which would require a shift in the empha-
sis of research in this area. Researchers studying
competence to stand trial and RTC, including my-
self, have largely relied on retrospective studies con-
taining databases of the demographics and clinical
characteristics of defendants who have been evalu-
ated for competence, have been referred for RTC, or
have not been restored after a period of RTC. Such
studies have become more sophisticated over time,
have been based on larger databases and analyzed
with better statistical tools, and have yielded a better
understanding of the demographic and clinical fac-
tors associated with successful and unsuccessful
RTC. They have not answered the question of when
and according to what criteria an individual defen-
dant can be deemed unrestorable. It may not be pos-
sible to answer this question definitively, but if we
have a better understanding of how forensic clini-
cians make this decision, our field will then have
practical evidence on which to base our predictions.
Such studies will necessitate either prospective exam-
inations of the decision-making process of evaluators
asked to determine the restorability of ICST defen-
dants or the development of a database with a suffi-
cient number of competence reports in which the
reasoning for an opinion regarding RTC was laid out
in enough detail to discern the rationale for the opin-
ion. In addition to this, as Mossman observed, to do
a truly thorough study on RTC, “it [is] desirable to
have forensic examiners systematically document de-
fendants’ symptoms using structured instruments, to
have treating clinicians use structured interviews
when arriving at diagnoses, and to have degrees of
improvement in competence quantified by using
standardized assessment instruments” (Ref. 7, p 41).
In the meantime, we will have to struggle individu-
ally with how best to answer questions posed by the
courts and the law about the restorability of ICST
defendants. Until forensic clinicians put forward a
consensus professional judgment as to what substan-
tial probability means and develop a reliable means of
determining when a defendant is not restorable, fo-
rensic clinicians will be unable to answer satisfacto-
rily the questions posed by the criminal justice
system.

This dilemma reflects one of the important ten-
sions underlying the field of forensic psychiatry. As
we all have appreciated at one time or another, the

interaction between the mental health and criminal
justice systems is an uneasy one, fraught with ten-
sion, because forensic clinicians cannot always an-
swer the questions the criminal justice system appar-
ently needs to have answered. Mental health
clinicians practice in a world of gray, while the courts
require clear outcomes. The uncertainty and incon-
sistency of psychiatric diagnosis, which is often com-
plicated by changing criteria and the frequent pres-
ence of comorbid conditions, has led to judicial
criticism of the utility of psychiatric assessment.” In
addition, the treatments our field has to offer for
these diagnoses are imperfect at best. Finally, indi-
viduals do not always fit neatly into diagnostic crite-
ria and only sometimes respond to treatments as the
research literature says they should. The criminal jus-
tice system, in contrast, functions in adversarial pro-
ceedings that demand definitive answers; a defendant
is guilty or not guilty, competent or incompetent,
and restorable or unrestorable. We offer written
opinions and testify with reasonable medical cer-
tainty, which is understood to be a preponderance of
the evidence, to try to answer the courts’ questions in
a relevant way despite the uncertainty of our data-
base, and the legal system tolerates the ambiguity.
Evidently, the legal system needs mental health cli-
nicians to answer important questions, despite the
imperfect match of philosophies, and so the two sys-
tems have, over time, worked out ways of collaborat-
ing to accomplish apparently mutual goals. One ex-
ample of this is civil commitment. As summarized by
Appelbaum,'® research on commitment hearings has
shown that the participants in an adversarial pro-
ceeding in which important civil rights are at stake
generally collaborate to achieve what they consider to
be the appropriate outcome for the person with seri-
ous mental illness who is the subject of the hearing.
Similarly, at least in Indiana, clinicians collaborated
with judges for decades to ensure the continued civil
commitment of ICST defendants to the state hospi-
tal for as long as the criminal charges were not
dismissed.

If, on the other hand, we develop an evidence base
that provides clear direction as to how to conduct a
thorough assessment of the probability of RTC, as
well as research that tells us which clinical conditions
are associated with a substantial probability (also de-
fined) of unsuccessful RTC, then we will be in a
position where our relationship with the criminal
justice system will be less tense and less ambiguous.
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Forensic psychiatrists have long tried to serve courts,
attorneys, and other clients by providing clinical as-
sessments for legal purposes, without a research base
to show that what we offer is valid and reliable. Pre-
diction of unrestorability is but one example of an area
in which our field needs good research to support our
practices. We have a long history of eminence-based
practice''; we must move into an era of evidence-based

practice, difficult though that may be.
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