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The newest edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-5) introduces several
changes in the diagnostic criteria for dementia and other cognitive disorders. Some of these changes may prove
helpful for clinical and forensic practitioners, particularly when evaluating less severe cognitive impairments. The
most substantial change is that the cognitive disorder-not otherwise specified category found in prior editions has
been eliminated. Those disorders that do not cause sufficient impairment to qualify for a diagnosis of dementia are
now defined as neurocognitive disorders and placed on a spectrum with the more severe conditions. The concept
of social cognition is also introduced as one of the core functional domains that can be affected by a neurocognitive
disorder. This concept may be particularly significant in the evaluation of patients with non-Alzheimer’s dementias,
such as frontotemporal dementia. With the aging of the population and the increasing recognition of the possibility
of long-lasting cognitive deficits after traumatic brain injury, the need for assessment of cognitive disorders in
medicolegal contexts is certain to increase. Forensic psychiatrists who perform these evaluations should under-
stand the conceptualization of Neurocognitive Disorders as presented in DSM-5 and how it differs from prior
diagnostic systems.
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The importance of dementia in the field of forensic
psychiatry cannot be exaggerated. It affects numer-
ous core areas of civil and criminal forensic practice,
such as testamentary capacity, capacity to consent to
medical treatment, competence to stand trial, and
criminal responsibility, to name but a few. For many
practicing forensic psychiatrists and psychologists,
diagnosing dementia, determining its severity, and
reaching a conclusion about its effect on the medico-
legal capacity in question is a regular component of
their work. As the average age of the population con-
tinues to increase in most industrialized countries,
the demand for mental health professionals who have
the expertise in dementia to address medicolegal con-
cerns is certain to grow.

In addition to dementia, another type of acquired
cognitive disorder, cognitive impairment after brain
injury, is also becoming more and more relevant in
the forensic arena. The population of people who
have sustained brain trauma at some point in their
lives is increasing. Part of the increase is related to
21st century military conflicts, where tactics such as
placing improvised explosive devices under passing

vehicles have produced a higher proportion of brain
injuries than in previous wars. In addition, the sur-
vival rate for both military and civilian brain trauma
has increased relative to earlier eras when medical
technologies were less advanced.1–3

Neurologists, neuropsychologists, and psychia-
trists have also begun to examine the potential cumu-
lative effects on cognition of less drastic but repeated
brain injuries. Persistent cognitive impairment re-
sulting from repeated concussions (i.e., mild trau-
matic brain injuries) has been linked to chronic
traumatic encephalopathy (CTE), a neuropatho-
logical finding associated with a dementing condi-
tion long known in boxers (dementia pugilistica) and
now thought to have affected some professional
athletes.4

Changes Introduced by DSM-5

The Diagnostic and Statistical Manual of Mental
Disorder, Fifth Edition (DSM-5),5 contains revi-
sions of the diagnostic criteria and nomenclature for
dementia and other cognitive disorders. The name of
the diagnostic category has been changed; the section
entitled delirium, dementia and amnestic and other
cognitive disorders in the fourth edition and subse-
quent text revision (DSM-IV6 and DSM-IV-TR7) is
now “neurocognitive disorders,” or NCDs. The de-
mentias, if the clinician prefers, can still be referred to
by their traditional names (e.g., Alzheimer’s demen-
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tia, vascular dementia, dementia due to Hunting-
ton’s disease). All the diagnostic entities found in the
prior section are subsumed under the new NCD ru-
bric, and therefore cognitive impairments that are
not severe enough to qualify for a diagnosis of de-
mentia are now also defined as belonging to the cat-
egory of NCDs. They are no longer referred to by the
descriptor not otherwise specified (NOS) found in
DSM-IV.

Under the previous classification system, cognitive
impairments not meeting the criteria for dementia
were labeled cognitive disorder NOS, or perhaps age-
related cognitive decline. The non-DSM term mild
cognitive impairment (MCI) has also been in wide-
spread use in the elderly population, despite its lim-
ited clinical value. Patients identified as having MCI
are known to progress to dementia at a higher rate
than age-matched patients without MCI, but there
are currently no therapeutic interventions to delay or
prevent progression, nor are there any reliable pre-
dictors of which patients with MCI will develop
dementia.8

In the new system, cognitive impairments that do
not reach the threshold for a diagnosis of dementia
are termed mild NCDs, whereas the dementias con-
stitute nearly all of the major NCDs.

The diagnostic criteria for mild NCD include:

A. Evidence of modest cognitive decline from a pre-
vious level of performance in one or more cogni-
tive domains (complex attention, executive func-
tion, learning and memory, language, perceptual
motor, or social cognition) based on:
1. Concern of the individual, a knowledgeable

informant, or the clinician that there has been
a mild decline in cognitive function; and

2. A modest impairment in cognitive perfor-
mance, preferably documented by standard-
ized neuropsychological testing or, in its ab-
sence, another quantified clinical assessment.

B. The cognitive deficits do not interfere with ca-
pacity for independence in everyday activities
(i.e., complex instrumental activities of daily liv-
ing such as paying bills or managing medications
are preserved, but greater effort, compensatory
strategies, or accommodation may be required
[Ref. 5, p 605].

The concept of a continuum between mild and
major NCDs is explicitly noted. “Major and mild
NCDs exist on a spectrum of cognitive and func-

tional impairment” (Ref. 5, p 607). “The distinction
between major and mild NCD is inherently arbi-
trary, and the disorders exist along a continuum. Pre-
cise thresholds are therefore difficult to determine”
(Ref. 5, p 608).

The use of standardized neuropsychological test-
ing is specifically discussed in the context of distin-
guishing between major and mild NCDs. Evidence
of impairment on standardized testing is Criterion
A2 for both types of NCDs (substantial for major,
modest for minor NCD), although other quantified
clinical assessments can be used when standardized
testing is not practical. It is noted that standardized
testing is particularly important when evaluating pa-
tients with suspected mild NCD, and suggested cut-
offs are provided: “For major NCD, performance is
typically 2 or more standard deviations below appro-
priate norms (3rd percentile or below). For mild
NCD, performance typically lies in the 1–2 standard
deviation range (between the 3rd and 16th percen-
tiles)” (Ref. 5, p 607).

The mild-major continuum will undoubtedly
take some getting used to. Under the new schema,
any cause of dementia can also produce mild NCD.
Thus, both major and mild NCD due to Alzheimer’s
disease are diagnosable conditions. Clinicians may
find it awkward to apply the Alzheimer’s label to
patients who do not meet criteria for dementia, as
Alzheimer’s has heretofore been essentially synony-
mous with senile dementia. This type of usage may
be less confusing for mild NCD due to, for example,
Parkinson’s or Huntington’s disease, in which other
symptoms are often much more prominent than the
cognitive impairments, particularly early in the
course of illness.

Potentially adding to the confusion, the term mild
has been retained as a specifier of severity for the
major NCDs, along with moderate and severe. So,
for example, in DSM-5 we find this sentence: “Apa-
thy is common in mild and mild major NCD” (Ref.
5, p. 607). It seems unwieldy that the same adjective,
mild, can be used either in reference to an NCD not
severe enough to qualify as a dementia or when de-
scribing the severity of a particular clinical case of
dementia (i.e., a major NCD). In other words, a
patient can have mild NCD (not a dementia), mild
major NCD, moderate major NCD, or severe major
NCD (these latter three are all dementias). In theory,
a patient might even progress through each of these
stages over time. Granted, the mild major usage is
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not much different from the use of the mild specifier
in major depressive disorder, but it seems to risk con-
fusion among providers as well as consumers and
their family members nonetheless.

Etiology of Neurocognitive Disorders

A further potential source of confusion or ambi-
guity of the NCD conceptualization is that for sev-
eral of the most common dementia syndromes, the
clinician is expected to qualify the diagnosis with the
descriptor probable or possible. This is the case for
those NCDs that lack a gold standard premortem
diagnostic test: specifically, Alzheimer’s disease,
frontotemporal lobar degeneration (Pick’s disease in
DSM-IV and DSM-IV-TR), Lewy body disease, vas-
cular disease, and Parkinson’s disease. In cases of
NCD due to traumatic brain injury (TBI), HIV in-
fection, prion disease, or Huntington’s disease, the
probable and possible specifiers are not required, as
the causative factor can be definitively identified dur-
ing life.

There is no disputing the causative nature of TBI
in some cases of major NCD. Although there is no
close correlation between the severity of the TBI and
the resultant cognitive impairment, the probability
of developing a major NCD is undoubtedly greater
with moderate and severe TBI than it is with mild
TBI. On the other hand, the most common cause of
mild NCD, and also the most likely to lead to even-
tual civil litigation in such cases, is TBI.

Head injuries are extremely common in society.
Even though most of them either produce no brain
injury at all or cause only transient impairment, the
sheer number of events means that NCD due to TBI
is far from rare. DSM-5 cites 1.7 million TBIs annu-
ally in the United States, with “1.4 million emer-
gency department visits, 275,000 hospitalizations,
and 52,000 deaths” (Ref. 5, p. 625). These numbers
were taken from the U.S. Centers for Disease Con-
trol and Prevention’s 2010 publication9 on TBI in
the United States, which includes a wealth of infor-
mation on the demographics of TBI victims and the
causes of TBI.

In DSM-5, not all brain injuries can be considered
potentially causative of NCD. The diagnostic criteria
for NCD due to TBI require that the TBI be associ-
ated with at least one of four features: loss of con-
sciousness, posttraumatic amnesia, disorientation
and confusion, or neurological signs, such as neuro-
imaging findings, seizures, visual field cuts, anosmia,

or hemiparesis (Ref. 5, p 624). Furthermore, the
NCD must have its onset either immediately after
the TBI or after recovery of consciousness and must
persist past the acute postinjury period. Thus,
trauma that produced no cognitive or neurological
changes at the time of the incident cannot produce
an NCD under this scheme.

Diagnostic Criteria for Neurocognitive Disorders

There have also been some significant changes in
the diagnostic criteria for the various NCDs. The
criteria for delirium have been reworded to some
degree, but overall, they are fairly similar to the
previous criteria. One notable difference is the addi-
tion of attenuated delirium syndrome, an example of
the diagnosis, other specified delirium. In this syn-
drome, “the severity of cognitive impairment falls
short of that required for the diagnosis” (Ref. 5,
p 602) or only some of the criteria for delirium are
met.

In DSM-5, the amnestic disorders, whose appear-
ance in the title of the section in previous editions
implied a certain importance, have all but disap-
peared. In fact the only reference to these disorders is
on the introduction page, which states:

[T]he major NCD definition is somewhat broader than the
term dementia, in that individuals with substantial decline
in a single domain can receive this diagnosis, most notably
the DSM-IV category of “Amnestic Disorder,” which
would now be diagnosed as major NCD due to another
medical condition and for which the term dementia would
not be used [Ref. 5, p 591].

The diagnostic criteria for the major NCD cate-
gory is where the substantial differences from the
criteria for dementia in DSM-IV are found. In the
new system, memory impairment is no longer a re-
quirement in the diagnosis of a major NCD. Impair-
ment in only one cognitive domain is enough to
qualify for a diagnosis of a major NCD, except in the
case of major NCD due to Alzheimer’s disease, where
two domains are still required, one of which must be
memory impairment. This change may be useful,
given the growing recognition that a significant per-
centage of people with NCDs, particularly those
with conditions such as frontotemporal dementia,
have a relatively intact memory, at least until later in
the course of the illness.

New descriptions of the cognitive domains af-
fected by NCDs are also introduced in DMS-5. In
DSM-IV, the cognitive disturbances that could be
seen in dementia (in addition to memory impair-
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ment) were all indeed cognitive: aphasia, apraxia, ag-
nosia, and impaired executive functioning. DSM-5
includes these concepts in somewhat reworded form,
and adds the domain of social cognition. Table 1 of
the chapter (Ref. 5, pp 593–5) summarizes the six
cognitive domains (complex attention, executive
function, learning and memory, language, percep-
tual motor, and social cognition) and lists examples
of signs and symptoms and possible methods of
assessment.

Implications for Forensic Psychiatry

What effects might the new conceptualization of
neurocognitive disorders have on the practice of fo-
rensic psychiatry? One potential change for the bet-
ter is that the severe, disabling cognitive disorders
(the dementias) may more clearly be viewed as lying
on a continuum with the less severe disorders that do
not reach the threshold for a diagnosis of dementia.
Separating the universe of cognitive disorders into
dementia and cognitive disorder NOS ran the risk of
obscuring commonalities between the two. Cogni-
tive disorder NOS, like all NOS diagnoses, also
could carry the implication that the professional
making the diagnosis in reality does not know very
much about what is going on with the patient. From
a medicolegal perspective, the new classification sys-
tem may prove useful in emphasizing that mild
NCDs differ from major NCDs only in degree, not
in kind.

For patients with neurodegenerative diseases,
meeting criteria for only mild NCD will in most
cases unfortunately be nothing more than a transi-
tional state on the inexorable path to a major NCD.
However, in the case of cognitive disorders due to
static insult(s), most commonly TBI, but possibly
other events, such as stroke, anoxia due to cardiac
arrest, acute toxic exposure, or medication overdose,
the new diagnostic entity may have significant clini-
cal and forensic implications. For example, the crite-
ria for NCD due to TBI specified in DSM-5 could
help researchers establish a more scientific ground for
conditions that have been in some ways controver-
sial, such as postconcussional syndrome and the
aforementioned CTE, neither of which is mentioned
in DSM-5.4,10,11

From a medicolegal perspective, a diagnosis of
mild NCD sounds more definitive and thus may
carry more weight in the courtroom than the former

cognitive disorder NOS. Only time will tell how
widespread the use of the mild NCD diagnostic cat-
egory in the courtroom will become and how persua-
sive testimony about the impact of mild NCD on the
legal issue at hand will be.

The recognition that some patients with dementia
have relatively intact memory is likely to be impor-
tant in both civil and criminal forensic matters. Pre-
viously, normal-range memory performance on neu-
ropsychological tests in a subject thought to have
dementia might lead the evaluator to instead lean
toward a diagnosis of mood disorder or personality
disorder. Under the new criteria, a diagnosis of de-
mentia can be made without overt memory impair-
ment (except in cases of Alzheimer’s), with potential
implications for the forensic opinion on many legal
questions, such as undue influence, competence to
stand trial, and criminal responsibility. It can be an-
ticipated that patients whose dementia manifests in
impaired judgment and executive function, but
whose memory is intact, will now be identified more
easily, and the impact of their impaired condition on
their legal capacities will be better appreciated, with
the requirement for formal memory deficits
removed.

In addition to the inclusion of social cognition as
one of the six domains potentially impaired by an
NCD, forensic practitioners will be encouraged to
note that legal involvement is specifically mentioned
as one of the potential sequelae of frontotemporal
NCD (Ref. 5, p 617). Behavioral and personality
changes, including criminal acts and violations of
social norms, are not uncommon in frontotemporal
dementia (FTD). For example, a recent article in
The Journal described several examples of aberrant
and criminal behavior in a series of subjects who
were subsequently found to have FTD. These in-
cluded repetitive shoplifting despite the ability to
pay, attempted child molestation, and hit-and-
run.12 The relatively early age at onset and often,
preserved memory and other abilities in FTD can
make these types of cases challenging to explain to
family members, victims, and courts as being due
to organic disease rather than willful bad behavior.
The new language concerning this diagnosis may
help in explaining FTD and its effects to those
involved.

For legal questions such as negligence, malprac-
tice, personal injury, or workers’ compensation,
where the presence of a diagnosable impairment (and
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its causation) is the primary focus, a forensic expert
applying DSM-5 to diagnose mild NCD should be
straightforwardly helpful to the finder of fact. A di-
agnosis of mild NCD is likely to be more difficult to
discount in a legal context than the more nebulous
cognitive disorder NOS. On the other side of the
coin, applying DSM-5 criteria for NCD due to TBI
could prevent those who lack sufficient symptoms
(e.g., who do not demonstrate impairments on ob-
jective testing), whose initial injury did not have any
of the required clinical features necessary to produce
an NCD, or whose symptoms developed after an
interval of documented normal function, from suc-
cessfully claiming that their current difficulties are
the result of the alleged brain trauma.

The factors become more complicated when the
question is the impact of mild NCD on other func-
tional or legal capabilities. Can mild NCD render
someone incompetent or incapacitated? Would
someone with mild NCD be more susceptible to
undue influence? By definition, mild NCD does not
interfere with capacity for independence in everyday
activities, but does this lack of interference extend to
drawing up a will or to refusing a life-saving medical
procedure?

One could envision an attorney making the argu-
ment that Criterion B for mild NCD (“the cognitive
deficits do not interfere with capacity for indepen-
dence in everyday activities . . . such as paying bills or
managing medications . . .”) (Ref. 5, p 605) extends
to the cognitive capacities at issue: for example, tes-
tamentary capacity. After all, if the testator is still
cognitively capable of paying his bills, how could he
at the same time lack knowledge of his assets (or heirs
and other aspects of his finances)?

A similar case could be made for competence to
stand trial. Given the functional independence (by
definition) of a defendant with mild NCD, it might
be challenging to establish that the diagnosis prevents
him from having “sufficient present ability to consult
with his lawyer with a reasonable degree of rational
understanding” or a “rational as well as factual un-
derstanding of the proceedings against him,” the
standard for competence to stand trial prescribed by
the U.S. Supreme Court in Dusky v. United States.13

(A complex case involving, for example, sophisti-
cated financial crimes, might be an exception, where
mild NCD could be sufficient to render the defen-
dant incompetent.)

Conclusion

With the aging of the population, and the after-
math of 12 years of combat for U.S. military person-
nel, a clear understanding of the spectrum of cogni-
tive disorders and of their diagnosis and management
has never been more important for health care pro-
fessionals. Forensic experts will undoubtedly en-
counter more and more cases involving traumatic
brain injury and neurodegenerative disease in the
years ahead.

The conceptualization in DSM-5 of mild neuro-
cognitive disorder, and the elimination of the diag-
nosis of cognitive disorder, not otherwise specified,
may be helpful to the forensic practitioner tasked
with examining a person who is in the early stages of
a dementing illness, or who has experienced a trau-
matic brain injury, and may help in the explanation
of his condition and impairments to a finder of fact.
Other potential benefits of the new system include
the removal of the requirement of memory loss for a
diagnosis of dementia, and the introduction of social
cognition as a specified functional domain. How-
ever, the actual effect of these changes on fact finders
who hear expert testimony in civil and criminal mat-
ters is not yet known, and it will undoubtedly take
some time before the implications of the changes in
DMS-5 that affect the forensic evaluation of neuro-
cognitive disorders are fully appreciated.
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