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We offer a multidimensional model for assessing dangerousness of patients in 
relation to their competence to engage in informative dialogue with clinicians. this 
model, though based on clinical considerations, may offer some degree of liability 
protection. Current clinical and legal trends are reviewed as they bear upon this 
determination. 

Clinicians attempting to assess and then 
Predict dangerousness in psychiatric pa
tients have approached the task with 
serious reservationsl

-
3 based on the clear 

Predictive limitations demonstrated by 
empirical studies.4

, 5 Empirical findings 
demonstrate relatively low accuracy of 
Prediction and low foreseeability of dan
gerous acts by patients. Nevertheless, 
civil courts in some recent cases6

-
8 and 

even the Supreme Court9 have contin
ued to act as though dangerousness were 
Clearly predictable. Proceeding from this 
Premise, courts then rule as though fail
Ure to predict and then to prevent dan
gerousness constituted negligence. 10 The 
r~sult has been a marked expansion of 
lIability for clinicians. II 
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Determination ofliability is subject to 
numerous variables-nature of case, 
publicity given to the dangerous act, 
quality of lawyers involved, expert wit
ness testimony, wisdom and attitude of 
the judge, etc.-that would appear to 
defeat any attempt to derive some guide
lines for clinicians. We would like to 
suggest, however, that increased under
standing of one legal current may ac
tually aid the clinician in decreasing li
ability risk and in improving patient as
sessment. To understand the point at 
issue, we must first identify a latent as
sumption in the law. 

Legal Views 
In cases involving liability for sui

cide,12 courts have often tended to view 
suicidal mental patients as globally in
competent, often without any evidence 
for this view. While the courts in ques
tion often appear to be unaware that this 
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process is occurring, the patient is essen
tially portrayed as a child in the hands 
of parentally responsible clinicians.13 In 
such a characterization, the "child-pa
tient" cannot really be seen as responsi
ble for his/her actions, since he/she is 
"iust a child"; instead, the "parent-cli
nicians" (the responsible adults) must be 
held responsible or, in this case, liable 
(note, parenthetically, the paradox that, 
when the issue is the right to refuse 
treatment instead of malpractice, similar 
patients have been portrayed as globally 
competent!). 

Starting from the premise of global 
incompetence, courts then employ a un
idimensional model of dangerousness 
and its control (Fig. 1). The degree of 
control over or restraint of the patient 
expected to be exercised by the clinician 
varies directly and simply with the de
gree of patient dangerousness to self or 
others; greater danger calls for greater 
controls. Within this model, if the clini
cian exerts too much control relative to 
the danger (point A), the patient's civil 
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rights may be seen as compromised; if 
too little control is exerted (point B), the 
clinician may be deemed to have been 
negligent if the patient harms someone 
else or himself/herself. As earlier noted, 
the clinicians appear in a number of 
court decisions to be the only actors; the 
patient is inert. Clearly, in any legal case 
this model operates by hindsight, with 
the attendant illusion of certainty and 
conviction of accuracy inherent in that 
vantage point. 12 

Some courts, however, have grasped 
the important distinction, usually intui
tively understood by clinicians, between 
outpatients and inpatients and the vary
ing degrees of control that can be exer
cised over these disparate groups. Out
patients are viewed as more broadly 
competent for their actions; hence, cli
nician control is diminished and the re
sulting liability when bad results occur 
is decreased. A suicide liability case

14 

recently made this explicit, capturing an 
important clinical refinement in the as
sessment of the suicidal patient (one 

B 

Dangerousness =:> 
Figure 1. Unidimensional model of dangerousness and its control. 
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form of dangerousness}. In a presumably 
competent outpatient, the patient's sui
cidal intent itself, not medical negli
gence, was deemed to be the causal fac
tor in the suicide; hence, the clinician 
Was not liable. 

Proposed Model 
A model that hews closer not only to 

actual practice but to clinical applicabil
itY-and perhaps to liability reduc
tion-is the multidimensional model 
pictured in Figure 2, designed by mem
bers of the Program in Psychiatry and 
the Law at the Massachusetts Mental 
Health Center. This model is based on 
the clinical observation that two essen
tial elements of clinical work, informed 
consent and the therapeutic alliance, 15 

assume and require some level of patient 
competence: specifically, the patient's 
Preserved ability to engage in a dialogue 
With the clinician to weigh the risks and 
benefits of his or her actions-this 
weighing constituting a reasonable defi-
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Potential Harm 
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mtIon of socially valid responsibility. 
Such capacity to engage in this process 
with another human being is essential 
for the sort of deliberate, mature deci
sion making which represents the pa
tient's competence to inform the clini
cian of potential self-harm or violence 
or, comparably, competence to handle 
responsibly a pass or some other increase 
in freedom. 

The form of competence here envi
sioned begins with the clinician convey
ing to the patient, "I can only help you 
if you level with me"; "I can't know what 
you are concerned about unless you tell 
me in words or actions"; and similar 
communications. The clinician then de
termines whether the patient under
stands this issue. This determination is 
essentially identical to deciding if the 
patient is capable of informed consent; 
the documentation here might convey 
that the patient appeared to be capable, 
by specific assessment, to weigh the risks 
and benefits of giving or withholding 
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o ~----------~~~----+-------
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Figure 2. Multidimensional risk-benefit assessment. 
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information. Should the patient's assur
ances of safety later prove to be decep
tions, the record will demonstrate that 
the patient could have revealed his/her 
destructive plan, but competently 
elected not to; the patient was not in
competent, so as to be beyond electing 
anything. 

This approach is rooted solidly in clin
ical observation. For patients who are 
incompetent to participate as reliably in 
a decision-making alliance, the tie to the 
clinician (as both someone to live for 
and someone to inform about, say, hom
icidal or suicidal pressures or future 
plans) is not as available to aid in pre
venting those clinical states that lead to 
dangerous actions-states which repre
sent greater risk in part just because the 
patient feels isolated in this way. Thus, 
assessing this specific competence has 
direct clinical utility in measuring the 
strength of the doctor-patient relation
ship as it relates to important judgments. 

We define axes for both the staffs 
assessment of the patient's dangerous
ness (i.e., short-term dangerousness 
within the limits of clinical predictabil
ity) and the patient's level of impairment 
of competence to inform clinical staff 
about suicidality or danger to others. 
Patients in specific clinical states of vary
ing dangerousness or incompetence may 
be "mapped" or located on this schema. 
Such "mapping," of course, is intended 
as an heuristic device; we cannot claim 
that incompetence can be precisely, 
quantitatively assessed, nor that assess
ment of danger and incompetence can 
be strictly biaxial or can be measured in 
comparable "units," implying that these 
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two parameters necessarily have equal 
standing. 

We can then identify two decision 
areas-the area of patient assumption of 
risk and the area of clinicians' assump
tion of risk; a border zone of negotiation; 
and two boundary demarcations, the 
hospitalization threshold and the com
mitment threshold. Thus, although 
there are only two axes, a multidimen
sional model is produced. 

The inner white area labeled "Patient 
Assumes Risk" represents a clinical state 
wherein the patient's level of danger and 
level of impairment of competence to 
inform are both low. A patient whose 
clinical condition can be described 
within this region is "his/her own mas
ter"-a responsible adult, despite the 
presence of mental illness. Here, the pa
tient's own decisions should be respected 
and negotiations regarding expansion of 
liberties, privileges, and the like should 
take place within the parameters for in
formed consent; 1 5-18 the patient's partiC
ipation and consent should be treated as 
valid. Many patients seen in practice, 
particularly those in the phases of recOV
ery and on the verge of discharge, faIl 
within this realm. 

In contrast, patients whose level of 
assessed danger and/or whose level of 
incompetence locates them beyond the 
gray zone, in the outer white zone in 
Figure 2, are either too dangerous or toO 
incompetent to make their own deci
sions as to their actions. Such patients 
require active, even unilateral, interven
tion by their caretakers; these interven
tions may take the form of legitimate 
constraints, restrictions, and substitute 
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decision making (by a guardian, for in
stance). 

Finally, the gray zone defines an area 
where further observation, data gather
ing, or negotiation with the patient and 
others should take place to "locate" the 
patient more precisely on this schema. 
This area is deliberately pictured as 
broad, in order to convey the idea that 
there is no "bright line" separating those 
clinical states where the clinician must 
"take over" from those in which the 
patient may safely act autonomously. 
Because this zone is also an area of un
certainty, close monitoring of patients 
"situated" in this region is clearly essen
tial. 

The two thresholds bounding this gray 
Zone are straightforward. As either dan
ger or incompetence increase, a patient 
Illay require hospitalization, preferably 
~oluntary but negotiable; as danger or 
Incompetence increase, the patient's 

Incompetent 

100 

Incompetence 
to Inform of 

Potential Harm 

Fully 
Competent 

B 

condition may reach the threshold 
where involuntary commitment is re
quired (Fig. 2). 

The value of this multidimensional 
conceptualization of a patient's level of 
safety or danger is that it offers the cli
nician a surer sense of what is required, 
as well as a systematic, clinically usable 
framework within which to make diffi
cult decisions that may have tragic out
comes. For example, a patient at A in 
Figure 3 is highly dangerous despite little 
competence impairment. Examples 
might include the violent psychopath, 
perhaps, or dangerous paranoid patient. 
The need for the clinician's control of 
the situation under these conditions is 
clear, no matter how "together" and 
"sane" the patient may appear. Compar
ably, the patient at B in Figure 3 is not 
acutely dangerous, but is so competence 
impaired as not to be able safely to make 
his/her own decisions: some aggressive, 

A o L-________ ~~~ ______ ~----_ 

o No 
Probability 

Assessed Probability 
of Harm (Danger) 

Figure 3. Patient's level of competence. 
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inarticulate patients might be located 
here. In such cases, again, the caretakers 
must accept their responsibilities. 

To see the value of this schema in 
more problematic cases, consider the pa
tient at C in Figure 3. The patient's 
moderate level of danger, when cou
pled-as it were, synergistically-with 
moderate incompetence, is just suffi
cient to require the caretakers to take 
the responsibility. An example would be 
a patient just beginning to recover from 
a violent acute psychotic episode, who 
has not fully reconstituted. 

In contrast, a patient at D in Figure 3, 
although moderately dangerous, re
mains sufficiently competent to exercise 
judgment and thus to be expected to 
bear the responsibility for his/her ac
tions, like the average citizen. Some im
pulsive borderline patients might fit this 
category.19 In all of these cases, the cli
nician would retain the burden of ac
tually performing and especially docu
menting the assessment of the patient's 
competence. Relevant data might in
clude the patient's history of openness 
or guardedness, honesty or duplicity, 
ability to consider the value of informing 
caretakers of his/her intentions, and the 
like. 

Discussion 
This diagram is a heuristic model 

rather than a graph of empirical meas
urements; it is intended to offer a way 
of thinking about a complex subject. We 
propose that this schema permits more 
useful and accurate assessment of actual 
patient dangerousness and permits the 
clinician to determine more accurately 
when to intervene unilaterally and when 
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to seek the patient's active participation 
in decision making through informed 
consent-improvements that clearly re
dound to the patient's benefit. 

This framework holds additional 
value for liability prevention. If the pa
tient's competence is documented and 
available in the chart for use in litigation, 
it is more difficult for the court to por
tray the patient as a helpless, incompe
tent child under the exclusive control of 
the caretakers. Such a vision paints the 
clinician's actions as entirely determi
native of any outcome, as though the 
clinician's actions (and, presumably, 
negligence) "caused" the dangerous act 
that led to the lawsuit. 20 

Conclusion 
We offer a multidimensional model 

for assessment of dangerousness in rela
tion to incompetence, based on theoret
ical considerations, clinical experience, 
and empirical study of decisions in legal 
cases. We suggest that this model offers 
a clinically useful guide for the clini
cian's approach to decision making with 
difficult patients. In addition, whereas 
legal outcomes can never be guaranteed 
because of the multiplicity of variables 
involved, this schema may offer some 
protection against inappropriate assign
ment of liability. 
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