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This article presents a comprehensive overview of joint custody. The history 
and legislative implications are discussed, as are pertinent issues relative to the 
reported advantages and disadvantages of joint custody. Finally, the role of the 
mental health professional in assisting with counseling divorced families either 
before, during, or after a custody decision is discussed. 

There are, essentially, four types of cus- 
todial arrangements: (1)  sole custody, 
which has and continues to be the most 
common and which has typically re- 
sulted in the mother's being identified 
as the custodial parent; (2) split custody, 
in which the children are divided be- 
tween the parents; (3) divided or alter- 
nating custody, in which each parent has 
custody for a part of, or an entire year; 
and (4) joint custody, in which "both 
parents retain legal responsibility and 
authority for the care and control of the 
child . . . ." ' ,p.7 Of these types of custody 
arrangements, none appears to have gen- 
erated the extensive degree of discussion 
than has joint custody. Joint custody, 
like any custody decision, is a complex 
issue. However, joint custody has be- 
come quite controversial, having been 
heralded as timely and pertinent2 as well 
as having been regarded as having the 
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potential to be detrimental3 and ex- 
t~e rne .~  

Definition 
Joint custody is often synonymously 

referred to as shared custody, co-cus- 
tody, concurrent custody, co-parenting, 
shared parenting, joint parenting or joint 
managing conservators.' It is important 
to note that "joint custody" is a legal 
term.5 Folberg' offers a comprehensive 
definition of joint custody: 

An arrangement in which both parents have 
equal rights and responsibilities regarding ma- 
jor decisions and neither parent's rights are 
superior. Joint custody basically means provid- 
ing each parent with an equal voice in the 
children's education, upbringing, religious 
training, nonemergency medical care, and gen- 
eral welfare. The parent with whom the child 
is residing at the time must make immediate 
and day-to-day decisions regarding discipline, 
grooming, diet, activities, scheduling social 
contacts, and emergency care (p. 7). 

Therefore, in joint custody, a distinction 
is made between "legal custody" and 
"physical custody." Both parents retain 
legal custody with physical custody 
being determined by the parent who is 
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currently in the physical possession of 
the ~hi1d.l.~ 

There is no one specific type of joint 
custody arrangement.6-8 The specific ar- 
rangements can include block time ar- 
rangements, split days, split weeks, alter- 
nating days, alternating months, alter- 
nating years, "bird's nest" arrangements, 
in which the parents move in and out of 
the home, and free access by the parent 
who does not have physical c u s t ~ d y . ~ , ~ ~  
The type of joint custody arrangement 
depends upon that which is feasibleY8 but 
Charnas6 notes that, in general, the liv- 
ing arrangements usually are as follows: 
(1) the child is in the physical custody of 
one parent because of a lack of parental 
cooperation and/or geographic or em- 
ployment restrictions, and the child has 
free access to the other parent; or (2) the 
more common situation, the child alter- 
nates between the care of parents on an 
equal and regular basis. 

Background 
The earliest reference to child custody 

is found in the Bible, 1 Kings 3:25,11 as 
cited by C h a r n a ~ . ~  In Roman society 
continuing through the Middle Ages, 
children were regarded as the father's 
pr~per ty . '~  The influence of Judeo- 
Christian law and English common law, 
based on the concepts of patria potestas 
and parens ~ a t r i a e , ~  continued to view 
the child as belonging to the father and 
therefore, awarded custody to the fa- 
ther.6*8 

However, as a result of the influences 
of the Industrial Revolution, in addition 
to the importance and emphasis placed 
upon childhood, custody awards began 

to favor the m ~ t h e r . ~  The determination 
of moral and parental fitness not only 
affected custody awards, but also re- 
flected the legal system's recognition of 
the child.4 The legal system assumed the 
role of parens patriae in order to act on 
behalf of the child.12 The Talfourd Act 
officially recognized the court acting as 
parens patriae and subsequently repre- 
sented the involvement of the legal sys- 
tem into the family when a divorce oc- 
curred. I 

The 1889 court opinion, written by 
Chief Justice Brewer of the Kansas Su- 
preme Court, established that each par- 
ent's right to custody was equal as well 
as secondary to the rights and interests 
of the ~ h i l d . ~ , ~ , ~ ~  The "tender years" 
doctrine, which was a presumption, 
not a law,I2 basically stated that "na- 
ture had given women a unique attach- 
ment to children and that the baby 
would thus receive better care from its 
m~ther."~.  P. Although the doctrine in- 
itially established an age limit of seven 
years in classifying children as being of 
tender years,8, l 2  gradually all minor chil- 
dren were defined as being of tender 
years.8 

The tender years principle continues 
to influence custody awards to some 
degree:4 However, the "best interests of 
the child" has emerged as the fundamen- 
tal factor in determining c u ~ t o d y . ~ , ~ ~ - ~ ~  
The best interests of the child, which was 
introduced into custody law in 1925 by 
Judge C a r d ~ z a , ~  places an emphasis on 
"meeting the child's needs independ- 
ently of those of the parents in a custody 
decision."4. P. 410 The Uniform Marriage 

and Divorce Proposal of 1970, Section 
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420," (which fewer than 10 states have 
adopted) elaborates on the best interests 
of the child principle in denoting the 
factors that enter into custody decisions: 
The court shall determine custody in 
accordance with the best interests of the 
child. The court shall consider all rele- 
vant factors including: 

1. The wishes of the child's parent or parents 
to his custody 

2. The wishes of the child as to his custodian 
3. The interactions and interrelationship of the 

child with his parent or parents. his siblings, 
and any other person who may significantly 
affect the child's best interest 

4. The child's adjustment to his home, school, 
and community 

5. The mental and physical health of all indi- 
viduals involved 

However, the best interests principle 
has been criticized as being a poor means 
by which to be aware of and to define 
the best interests of the child in a custody 
case.', I' Charna~,~?  I' in acknowledging 
the shortcomings of the best interests of 
the child policy, suggests that the con- 
cept of "psychological parent" has be- 
come a more definitive means by which 
to establish the child's best interests. The 
concept of the psychological parent, 
which was introduced by Goldstein, 
Freud, and Solnit," refers to the parent 
"who, on a continuing, day-to-day basis, 
through interaction, companionship, in- 
terplay, and mutuality, fulfills the child's 
psychological needs for a parent, as well 
as the child's physical needs" (p. 98). 

Nevertheless, for approximately the 
past 40 years, the legal system has con- 
tinued to award custody to the mother.' 
Such has occurred as the legal system, 
which generally reflects a middle to up- 

per middle class and more traditional 
bias,',I4 has viewed the mother's place 
as being in the home and with her chil- 
dren; therefore, such is seen as being in 
the child's best interests.12 However, the 
social changes that began in the 1960s 
and that are presently continuing have 
begun to influence custody  award^.^,^ 
The influx of women into the work place 
and into higher education, the emphasis 
of equality between the sexes, and the 
more active role that fathers are assum- 
ing in the rearing of their children have 
contributed to the challenging of cus- 
tody awards made in favor of the 
mother. Challenges of the Fourteenth 
Amendment12 and Supreme Court 
decisions4 have resulted in the legal sys- 
tem being forced to be cognizant that 
the traditional custody awards are dis- 
criminatory. ",20 Although 15 states have 
declared that neither parent be given 
preference for custody,' the awarding of 
custody to fathers occurs in only one of 
ten cases.4 This 10% figure, however, 
includes all custody cases. The rate of 
awarding custody to fathers in contested 
cases is undoubtedly much higher. 

The concept of joint custody has 
emerged as a result of the difficulties 
associated with the adversarial process 
concerning custody cases in the follow- 
ing ways: (1) discontentment arising 
from sole custody arrangements, to the 
realization that "divorce terminates a 
marriage but not a family;"2, P. 643 (2) the 
emphasis placed upon refraining from 
preference given to either parent regard- 
ing c ~ s t o d y ~ , ' , ~ ~ ;  (3) the concept of psy- 
chological parenthood6, 18; and finally (4) 
the overriding emphasis on determining 
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just what type of custody arrangement 
would truly be in the best interests of 
the child. 

Joint custody, per se, is not new.4321 
Nehls and ~orgenbesseI-2~ point out 
that, even though specific statutes re- 
garding joint custody may not have ex- 
isted, the statutes were and continue to 
be interpreted in favor of a joint custody 
arrangement. In the past, joint custody 
has been awarded when at least one of 
the following criteria was satisfied: ( I )  
both parents met fitness requirements; 
(2) the court was of the opinion that 
joint custody would assuage the effects 
of the divorce for the parents and the 
child; and (3) joint custody would be in 
the best interests of the Although 
involving an aunt and a mother, rather 
than a mother and father, the custody 
decision in the well-publicized Gloria 
Vanderbilt case was one of joint cus- 
t ~ d y . ~  Nehls and ~orgenbesseI-2~ cite a 
1942 North Carolina case in which joint 
custody was granted, and in 1957 North 
Carolina passed a statute allowing joint 
custody if such met the best interests of 
the child.' At present, approximately 30 
states have passed laws that specifically 
recognize joint custody.' In 1980, Cali- 
fornia passed a statute that mandates a 
legislative preference for, as well as a 
presumption of, joint custody as being 
in the best interests of the ~ h i l d . ~ ~ , ~ ~  In 
California, almost all custody disputes 
result in the parents being awarded joint 
legal custody but not joint physical cus- 
tody. 

Joint custody has also gained recog- 
nition a b r ~ a d . ~ , ~ ~ - ' ~  For example, the 
Canadian legal system acknowledges the 

existence of and grants joint custody 
 award^.'^.'^ However, the Canadian le- 
gal system has not endorsed joint cus- 
tody to the extent that California has.26 
Rather, the Canadian viewpoint appears 
cautious in applying joint custody pre- 
sumptions as it is yet undetermined 
whether or not such decisions would 
actually be in the best interests of the 
~ h i l d . ~ ~ , ~ ~  In Sweden, even though the 
law states that either married or unmar- 
ried cohabitating parents are entitled to 
joint custody, joint custody is not pop- 
ular.' Trost' presents two possible rea- 
sons for the lack of popularity regarding 
joint custody: the lack of support from 
the legal establishments for reasons that 
have yet to be explained and economic 
feasibility given Sweden's tax situation 
and social policies. 

Despite the status of joint custody in 
other countries, joint custody enjoys leg- 
islative, legal, and popular support in 
the United States. Nevertheless, surveys 
of judges indicate that joint custody is 
judicially u r ~ p o p u l a r . ~ ~ . ~ ~  Settle and 

found that, in the few cases in 
which joint custody was considered, the 
decision to award custody was primarily 
based on there being parental coopera- 
tion and a stipulation for formal joint 
custody arrangement. 

Legislative Forms of Joint 
Custody 

Joint custody is beginning to reflect a 
movement away from the single-parent 
home as a result of divorce.25 The grad- 
ual emergence of joint custody is re- 
flected in current legislation in which 
joint custody can be presented as an 
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option, an option only if the parents are 
in agreement, a request by one of the 
parents, and a "preference" or "pre- 
s~mpt ion."~ Of these four types of joint 
custody legislation, it is the latter three, 
but particularly joint custody as a pref- 
erence or presumption, that are regarded 
as having significant drawbacks. 

When joint custody is viewed as an 
option, the court is able to order joint 
custody even if the parents do not desire 
a joint custody arrangement. Therefore, 
as Schulmann and Pitt3 state, the draw- 
back of this type of legislation is the lack 
of "adequate limits or standards on the 
court's power to order joint custody" (p. 
21 1). 

Joint custody as an option when both 
parents agree to joint custody is prob- 
ably the optimal type of joint custody 
arrangement, according to Schulmann 
and Pitt.3 However, these authors point 
out that there is the potential for prob- 
lems that are similar to those that may 
occur when one parent requests joint 
custody. If one parent is opposed to joint 
custody, the other parent is placed in the 
difficult position of either having to ac- 
cept the joint custody arrangement or 
risking not being awarded joint custody 
or sole custody should the custody de- 
cision be further contested. 

As a result, what Schulmann and Pitt3 
refer to as "friendly parent provisions" 
have developed. Under these types of 
provisions, it is the parent in favor of 
joint custody who is viewed by the court 
as being the "better" parent and who is 
subsequently given greater consideration 
should sole custody be awarded. How- 
ever, there exists the possibility for 

friendly parent provisions to defeat the 
aim ofjoint custody, as being an attempt 
to maintain the parent-child relation- 
ships that existed before the divorce be- 
cause custody may develop into a bar- 
gaining issue. 

Schulmann and Pitt3 further write 
that it is the legal system's advocation of 
joint custody as either a "preference" or 
"presumption," both forms of eviden- 
tiary standards, that appears to generate 
the most controversy. For purposes of 
definition, the authors state that prefer- 
ence statutes "prioritize available cus- 
tody resolutions and mandate that joint 
custody be given first consideration by 
the courts" and that presumption stat- 
utes ["presumption" legally defined as 
"the inference that a fact exists, based 
on the proved existence of other facts" 
(Webster's New World Di~tionary*~)] 
view joint custody to be "presumed by 
the law to be in the best interests of the 
child." 

The argument against the use of pre- 
sumption (and despite definitional dif- 
ferences can also appear to be extended 
to "preferences") is that joint custody 
will become viewed as being the stand- 
ard.3 As a result, the court's responsibil- 
ity to view each custody case independ- 
ently and with care and subsequently to 
make a custody decision that will best 
meet the needs of the child is endan- 
gered.26,27,30 Additionally, the eviden- 
tiary standards stipulation will require a 
parent who opposes joint custody to 
present substantial evidence demonstra- 
ting that joint custody would not be in 
the child's best  interest^.^ However, 
these authors question the criteria for, 
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and the evaluation of, such presented 
evidence. A last shortcoming of this type 
of arrangement is again the issue of the 
friendly parent provisions. 

Despite Goldstein's3' opinion that 
presumptions are essentially conditional 
and are valid only if the parents are in 
actual and rare agreement regarding 
their concern for their child and their 
desire to continue in their parenting 
roles, there is significant legal emphasis 
upon preference and presumption. As a 
result, some states, e.g., Calfornia re- 
quire the courts to state reasons for the 
denial of joint custody.' 

The last type of joint custody-related 
provisions to be considered involves 
statutes that allow awards of sole custody 
to be changed to awards of joint cus- 
t ~ d y . ~  These authors state that such leg- 
islation clearly favors joint custody and 
is contrary to the "change in circum- 
stance standards" that have been the 
criteria by which requests for alterations 
in custody awards have been considered. 
Thus, Schulmann and Pitt3 point out 
that sole custody awards will frequently 
be challenged and that existing unsatis- 
factory joint custody awards may be dif- 
ficult to alter. However, Blau3* states 
that modifications of custody awards are 
seldom granted. Furthermore, custody 
award modifications are granted only 
when it can be demonstrated that the 
child will experience emotional and/or 
physical injury as a result of the existing 
custody arrangement. 

Goldstein et a!. l 9  additionally support 
the position that, once a custody award 
is made, the award should be regarded 
as final. Their position, which continues 

to be maintained by G~lds te in ,~ '  is based 
on the premise that the child has the 
need for a continuity of relationships. 
The emphasis that Goldstein et al. place 
upon there being no modification of cus- 
tody decree is based on their opinion 
that, although a child has two psycho- 
logical parents, the occurrence of a di- 
vorce creates an emotionally negative 
environment for the child given the pa- 
rental conflict. Furthermore, their pref- 
erence for unlimited statellegal involve- 
ment in the family is designed not only 
to circumvent continued litigation, but 
to create a situation that will "protect 
the security of an ongoing relationship 
between the child and custodial parent. 
At the same time, the state neither 
makes nor breaks the psychological re- 
lationship between the child and the 
noncustodial parent, which the adults 
involved may have jeopardized."19. P. 38 

Types of Joint Custody Awards 
As an indirect as well as a direct result 

of legislation, three types ofjoint custody 
awards have emerged: (a) de facto joint 
custody; (b) stipulated joint custody; and 
(c) court ordered joint custody.' De facto 
joint custody did not emerge as a result 
of the courts' viewing joint custody as 
being in the child's best interest, nor did 
it emerge from legislation favoring joint 
custody. Rather, it developed from sole 
custody awards in which the custodial 
and noncustodial parents established an 
informal parenting arrangement. 
Folbergl and Benedek and ~enedek*' 
indicate that the actual number of de 
facto custody arrangements is not 
known. However, the fact that such ar- 
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rangements can and do exist is an argu- 
ment against joint custody legislation 
because divorced spouses appear able 
and willing to continue in the parental 
role without the involvement of the legal 
system. Stipulated joint custody involves 
the parents' presenting to the court a 
request for a joint custody award and a 
plan for a joint custody arrangement. 
Although there exist the shortcomings 
associated with the previously men- 
tioned friendly parent provision, he 
notes that stipulated joint custody is 
often awarded.' The existence of both 
de facto and stipulated joint custody 
may appear contradictory, given the de- 
sire for each adult to continue in a par- 
enting capacity and the degree of coop- 
eration and commitment that is re- 
quired. However the legal distinction 
and existence regarding the custody ar- 
rangements are significant. Physical and 
legal custody remains with the court- 
designated custodial parent in de facto 
joint custody whereas stipulated joint 
custody recognizes both parents as being 
custodial parents, with each retaining 
legal custody. Furthermore, stipulated 
joint custody is a legal award that exists 
after the divorce decree is finalized 
whereas de facto joint custody has no 
legal recognition and does not, theoreti- 
cally, exist after the divorce was granted. 

Court-ordered joint custody is the 
most controversial of the joint custody 
arrangements. Under this type of joint 
custody arrangement, the court awards 
joint custody, regardless of one or both 
of the parent's wishes.' Court-ordered 
joint custody has contributed to con- 
cerns regarding friendly parent provi- 

sions, preferences, and presumptions, 
particularly if preferences and presump- 
tions gradually no longer reflect interests 
and wishes of the parent.' A related con- 
cern is that the court's imposition of 
joint custody may possibly create a dif- 
ficult living arrangement and aggravate 
conflict between former spouses.30 How- 
ever, Roman and Haddad12 suggest that 
parental conflict may diminish as a re- 
sult of joint custody. 

Factors Affecting the Advisability 
of a Joint Custody Award 

Despite legislation and the tendency 
for there to be the general acceptance 
and adoption of joint custody as a fea- 
sible alternative to traditional sole cus- 
tody awards, a significant number of 
legal and mental health profes- 
,.ionals7. 10.21.26.33.34 stress that the award- 
ing of joint custody should not be indis- 
criminate. Rather, in an attempt to 
assure that joint custody will be a satis- 
factory and beneficial living arrange- 
ment for the children and parents, there 
are certain criteria that must be evalu- 
ated before the consideration of joint 
custody. 

Ilfeld et state that factors such as 
the age and number of children, socio- 
economic status, and race are factors 
that influence the outcome of custody 
awards. However, Gardner33 lists three 
provisions that must be met before joint 
custody is warranted: ( 1 )  the parents are 
able and willing to be involved in the 
raising of their children and both parents 
have essentially equivalent relationships 
with their child; (2) parents are able to 
communicate and cooperate; and (3) the 
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joint custody living arrangements will 
not disrupt school attendance and/or 
performance. ~ l k i n ~ ~  presents similar 
but more specific criteria necessary for 
joint custody: ( 1 )  parental commitment 
to joint custody; (2) parental under- 
standing of their roles in a joint custody 
arrangement and ability to resolve dif- 
ferences effectively; (3) parents' aware- 
ness of and willingness to give priority 
to the needs of the child; (4) ability to 
separate the parental from the former 
marital role and relationship; (5) paren- 
tal ability to cooperate and adequately 
communicate; and (6) parents who are 
flexible. Ilfeld et aL3' also state that joint 
custody is further enhanced when: ( I )  
children are able to spend equal 
amounts of time with each parent; (2) 
children are in the geographical prox- 
imity of each parent's home; (3) there is 
a formal written joint custody arrange- 
ment; and (4) mediationlarbitration is 
sought if there are differences of opinion 
regarding the joint custody arrangement. 

Joint custody is inadvisable when 
there is: ( I )  a lack of parental coopera- 
tion and communication; (2) one parent 
continues litigation in order to seek sole 
custody; (3) joint custody is a means of 
vengeance or is sought in order to so- 
cially "save face"33; (4) there is a parental 
history of substance abuse; (5) family 
violence and/or child abuse or neglect 
has occurred; (6) there islare mental dis- 
orders; (7) the parents disagree about the 
raising of the child; (8) parents place 
their own needs equal to or more im- 
portant than those of the child; (9) there 
is a lack of family structure; (10) the 
parent(s) and/or child oppose joint cus- 

tody; and (1 1) practical issues are unre- 
solvable.34 However, these authors seem 
to assume that joint custody means joint 
physical custody. It is our experience 
that, in California, although most cus- 
tody awards are joint legal custody, the 
physical custody (or the primary place 
of residence) is typically awarded to just 
one parent. 

Charnas6 takes issue with parental 
geographic proximity and parental co- 
operation as being prerequisites for a 
satisfactory joint custody arrangement. 
In regard to geographic proximity, Char- 
nas argues that what is crucial in joint 
custody is both parents having legal cus- 
tody, with physical custody being of less 
importance, given the variations on joint 
custody arrangements. 

The issue of parental cooperation is 
more controversial. Although a minimal 
level of parental cooperation is required 
in order to establish schedules and make 
arrangements, this is not as important 
as the parents' wanting to be fully in- 
volved in their child's life as  parent^.^,^ 
Furthermore, Robinson2 states that par- 
ents should be able to prevent personal 
conflict from interfering with the paren- 
tal role. Whereas parental conflict might 
result in a joint custody arrangement 
being characterized by d i~cord ,~  the con- 
flict would not necessarily disappear in 
a sole custody award particularly in 
terms of Green25 adds a 
further dimension to the issue of paren- 
tal conflict and cooperation in his ex- 
amination of conflict between ex- 
spouses. He indicates that the possible 
source of conflict between parents after 
a divorce is the result of the parents' no 
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longer being able to act as parents; there- 
fore, joint custody in recognizing both 
parents as equals will lead to a reduction 
in conflict. 

Abarbanel,36 R ~ t h b e r g , ~ ~  and Luep- 
nitz8 found that parental cooperation 
was of particular importance in joint 
custody arrangements. Miller3' ac- 
knowledges that a joint custody arrange- 
ment is feasible even when there is 
parental conflict, but adds that it is 
essential for the child to have a solid re- 
lationship with each parent. However 
the central issue is whether or not con- 
flict has any effect upon the child's ad- 
justment to divorce. It is not the divorce 
per se that affects the child, but rather 
that which occurred before and after the 
d i v o r ~ e . ~ ~ , ~ '  Grana39 states, "Children 
who have had a high level of exposure 
to hostility before and after the divorce 
appear to have a greater level of malad- 
justment than children who did not ex- 
perience hostility associated with paren- 
tal loss" (p. 698). However, it is impor- 
tant to note that Grana is referring to 
parental conflict in relation to sole cus- 
tody rather than joint custody. Deredeyn 
and Scott3' sum up the status of this 
issue by observing that, although the 
assumption exists that joint custody will 
result in parental cooperation, the issue 
remains to be adequately addressed and 
explored. 

Implications of Joint Custody 
The implications concerning joint 

custody merit careful consideration as 
such are the everyday occurrences that 
affect the lives of the parent and the 
child. The research in this area, although 

growing, tends to be limited, inconclu- 
sive, and contradictory. The studies con- 
ducted thus far tend to include just a 
limited number of subjects and are de- 
scriptive in nature (e.g.,  barba an el,^^ 
~ o t h b e r g , ~ ~  and Grief4'). As a result, it 
is difficult to make any definitive state- 
ments as to whether joint custody is the 
better custody arrangement. The follow- 
ing discussion is not exhaustive but 
rather representative of some of the is- 
sues that arise in examining the issues in 
joint custody. 

Parent-Child Relationships Even 
though a divorce may be preferable to a 
home in which there is parental conflict, 
stress, and ~ n h a p p i n e s s , ~ ~  the occur- 
rence of a divorce is traumatic for the 
adults and the child. The divorce trauma 
can be further aggravated if there is a 
custody d i ~ p u t e . ~  Adults may have pe- 
riods of depression as well as a sense of 
loss and identity as they experience var- 
ious phases of emotional reaction to the 
divorce (e.g., Grana39 and Defazio and 
Klenb01-t~~). Kelly and Wallerstein4' and 
Wallerstein and Kelly43 have examined 
the psychological effects of divorce upon 
early and latency-aged children mainly 
in middle and upper class families, at 
the time of and one year after the di- 
vorce. Their findings, which initially 
characterize both groups of children as 
being lonely and sad and having a poor 
sense of identity, indicate that at the one 
year follow-up only one half of the chil- 
dren had adjusted to the divorce. Such 
research lends support to Hetherington 
and P a r k e ' ~ ~ ~  statement "that feelings of 
distress and unhappiness in parents, 
poor parent-child relationships, and the 
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social and emotional adjustment of chil- 
dren actually get worse during the first 
year of divorce" (pp. 456-457). 

A family's adjustment to divorce has 
been found to be influenced by the qual- 
ity of the parent's postdivorce relation- 
ship and the custody arrangement.45 In 
addition, children appear to have a more 
positive adjustment if they are able to 
have continuing nonstressful contact 
with both parents.",46 Therefore, the 
ability of parents and children to be able 
to continue active involvement in each 
other's lives and to have a meaningful 
relationship is the most important aspect 
of joint custody. By creating a distinc- 
tion between marital and parental rela- 
tionship~,~ with emphasis being placed 
upon the absolute permanency of the 
latter, the children and the parents are 
not faced with having to experience the 
loss of one another.6,22'33'34,38 This is of 
particular importance because children 
in traditional sole custody arrangements 
have tended to experience feelings of 
abandonment and rejection34 and often 
have wishes of parental reconciliation 
and fantasies concerning the absent non- 
custodial ~ a r e n t . ~ ' , ~ ~  However, Clin- 
gempeel and Reppucci2' and Noble4 
note that joint custody could contribute 
to the child(ren)'s maintaining of a de- 
sire for parental reconciliation. In turn, 
the noncustodial parent's reaction to de- 
creased interaction with the children has 
been found to affect perception of the 
parental role and subsequently involve- 
ment with and visitation of the children 
as well as resulting in physical and emo- 
tional  disorder^.^,^'.^' 

Rather than there being the creation 

of an artificial visitation situation, which 
"does not give sufficient opportunity for 
the variety and richness of contact that 
is necessary to sustain complex family 
 relationship^,"^- P. 4 '  ' both parent and 
children are able to interact in the secu- 
rity of a home. In addition, instead of 
the noncustodial parent tending toward 
being a "weekend Santa C l a ~ s " ~ ~  and 
the custodial parent alone being con- 
fronted with the everyday responsibili- 
ties of having to raise the children, both 
parents are able to function as role 
models and share parenting responsibil- 
ities.25,33,48 This is important not just to 
the child's immediate, but future devel- 
opment, for as F i ~ c h e r ~ ~  states, "Chil- 
dren need to see both of their parents as 
valued and capable if they are to have 
more positive relationships with their 
parents and if they are to grow up valu- 
ing themselves and, at some point, their 
own spouses" (p. 357). 

However, AlexanderS0 questions the 
ability of the child to be involved in an 
emotionally close relationship with two 
parents who reside separately as well as 
the stability provided by a joint custody 
arrangement. Clingempeel and Rep- 
pucci2' suggest that alternating between 
households and pragmatic issues (such 
as leaving books and clothing at one 
home) could have a negative influence 
on the child's adjustment. In turn, the 
child's school performance could be ad- 
versely affected unless the child attended 
a school that was in the same school 
district2' or a private scho01.~' However, 
despite the limited research regarding 
children's perceptions of joint custody, 
Noble4 and Luepnitz8 found that the 
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majority of children not only favored 
joint custody but were aware that each 
household had certain rules. Over one 
third of Luepnitz' sample, however, had 
difficulty in moving from home to 
home, and R ~ t h b e r g ~ ~  reported that two 
thirds of the parents indicated that their 
children expressed negative feelings 
about moving between homes. Although 
the environment of parental homes can 
differ in regard to: differences in disci- 
pline and parenting, daily routine, peer 
relationships in each home's neighbor- 
hood, and physical and economic fac- 
t o r ~ , ~ ~  initial research suggests that dif- 
ferences in the home environments need 
not result in the child's experiencing a 
lack of stability.36 Although younger 
children appear to have a better adjust- 
ment to joint custody when the home 
environments are similar and there is 
parental cooperation, children can ad- 
just to dissimilar home environments if 
the differences are stated, information 
about the children is exchanged between 
parents, and there is a routine in each 
home.36 

Child Snatching Although not often 
discussed in relation to joint custody, it 
is possible that joint custody may reduce 
the potential for child snatching because 
"joint custody should prove to be a val- 
uable alternative to traditional custody 
decrees which have spawned parental 
child-stealing by disgruntled parents." 

In sole custody awards, the noncus- 
todial parent's desire to be actively in- 
volved in the child's life and the threat 
that such may not be possible become 
the means by which the act of child 
snatching is j ~ s t i f i e d . ~ ~ , ~ ~  The snatching 

of the child often occurs during periods 
of ~ i s i t a t i o n , ~ ~ . ~ ~  because during visita- 
tion: (1) the custodial parent, in trusting 
the care of the child to the noncustodial 
parent, will tend to delay reporting the 
child's delay in being returned from vis- 
itation; (2) there is no suspiciousness, 
force, or lack of predictability involved 
in the noncustodial parent's acquisition 
of the child; and (3) visitation periods 
often allow time for relocation in an- 
other area. 

Joint custody, however, does not as- 
sure that child snatching will not occur. 
The negative aspects of court-ordered 
joint custody and the danger associated 
with presumptions, coupled with a par- 
ent's wrong intentions regarding joint 
custody, create the potential for child 
snatching still to be present. 

Finances The financial arrange- 
ments in joint custody vary depending 
upon income levels, costs, age, and num- 
ber of children, and the specific type of 
monetary  agreement^.^.^^'^^ However, fi- 
nances may be one of the most over- 
looked and practical aspects ofjoint cus- 
tody. Pattersons4 indicates that lack of 
consideration as to costs involved in 
joint custody may be one reason that 
joint custody may fail. 

Finances are much more of a concern 
for divorced women than for divorced 
men, as women experience a significant 
decline in income after a d i v ~ r c e . ~  
Luepnitz8 presents data which indicate 
that, after a divorce, women experienced 
as much as a $10,500 decrease in income 
whereas men's income either remained 
stable or increased. Wares5 points out 
that, in 1978, women who did not re- 
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ceive child support had an average an- 
nual income of $6,2 16 compared to an 
income of $8,940 when child support 
was received. As many as 69.3 percent 
of divorced mothers never receive any 
child support from their former hus- 
bands. 

Using government statistics and cal- 
culating the costs needed to rear two 
groups of children (respectively, two 
preschoolers and two school-aged chil- 
dren aged eight and thirteen years), 
Pattersons4 estimated that joint custody 
households are 25 to 58 percent more 
expensive than single-parent house- 
holds. Rothberg3' cited the concern of 
joint custody parents as to costs. 

However, Luepnitz8 surmises that 
joint custody may be less expensive than 
sole custody. In joint custody, there were 
fewer cases of relitigation (and therefore 
a decrease in legal fees) and child sup- 
port payments were not delinquent. In 
regard to child support payments, joint 
custody doesn't appear to result in re- 
sentment of paying child support, as the 
parent continues to be an integral part 
of the child's life. 

Remarriage Little research has been 
conducted on remarriage and joint cus- 
tody.20,s6 Luepnitz8 found that divorced 
men dated frequently and regularly, with 
a majority stating a desire to remarry. 
Oaklands7 stated that men are more 
likely to remarry. 

Grief and SimringS6 addressed five fac- 
tors that are unique to stepfamilies: (1) 
losses experienced by the child upon 
remarriage, (2) the bond between the 
natural and stepparent, (3) the presence 
of another natural parent, (4) the step- 

parent having no formal relationship 
with the stepchild, and (5) the children 
being members of two homes in relation 
to joint custody and the traditional sole 
custody. In regard to the child's experi- 
ence of loss when a remarriage occurs, 
the authors point out that a joint custody 
arrangement diminishes the child's feel- 
ing that a parent has been lost because 
the child continues to maintain a rela- 
tionship with both parents. This view- 
point is additionally supported by Clin- 
gempeel and Repp~cci.~'  The second 
factor, the bond created between the 
natural and stepparent, is very impor- 
tant for the stability and quality of mar- 
riage. Grief and Simrings6 note that joint 
custody allows there to be time with as 
well as away from the children. Subse- 
quently, there is a period of natural ad- 
justment for all parties involved. How- 
ever, as Clingempeel and R e p p u ~ c i ~ ~  
point out, such does not diminish the 
potential for the stepchild to attempt to 
create marital difficulties between the 
natural and stepparent, particularly if 
reconciliation issues have not been re- 
solved. Because both parents continue 
to be actively involved in their child's 
life in a joint custody arrangement, re- 
marriage will not necessarily result in 
difficult issues concerning the presence 
of a stepparent. Grief and SimringS6 pos- 
tulated that not only is the former spouse 
not as threatened by the new spouse in 
terms of the new spouse's relationship 
to the child(ren), but also the natural 
parents experience less pressure to re- 
marry. Remarriage in conjunction with 
a joint custody requires contact between 
former spouses, contact that may 
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threaten the remarriage.58 However, 
cling em peel'^^^ study suggests that the 
frequency of the contact rather than con- 
tact per se influenced the quality of the 
remarriage; he noted, "Divorced-remar- 
ried persons who maintained moderate 
levels of contact with quasi-kin exhibited 
better marital quality than remarried 
persons who maintain either low or high 
levels of quasi-kin contact" (p. 898). 

The fourth factor, that of there being 
no formal type of relationship between 
stepparent and stepchild, has been re- 
ferred to in the discussion of the marital 
bond between the natural and steppar- 
ent. Essentially, the lack of a formal 
relationship allows the stepparent and 
stepchild to learn to adjust to one an- 
other gradually without either party 
being placed in a compromising situa- 
tion. 

Lastly, with children being members 
of two homes, joint custody has been 
shown to diminish children's experienc- 
ing loyalty conflicts between the step- 
parent and the same-sexed natural par- 
ent. The child discovers that he or she 
can have a relationship with the natural 
and same sexed stepparent and thus the 
stepparent may feel more free to be in a 
relationship with the child. Atwell et 
aL60 describe the positive influences of 
"highly competent stepparents" as being 
individuals who are not threatened by 
the children and instead function as role 
models and make significant and addi- 
tional contribution in the stepchild's life. 

R0thbe1-g~~ found that joint custody 
made the period of postdivorce adjust- 
ment easier and provided each parent 
with time to develop social relationships. 

However, Wooley9 and Nehls and 
M~rgenbesse?~ point out that joint cus- 
tody may complicate a former spouse's 
ability to emotionally accept the divorce. 
Stepparents may object to the custody 
arrangement and may "have negative 
motivations for encouraging his or her 
spouse to seek custody."60. P. 213 Also, if 
it is known that the stepparent was the 
cause of the divorce, the former spouse 
and stepchildren may have unconscious 
and unresolved issues that will compli- 
cate an interpersonal relati~nship.~' In 
specific regard to joint custody, remar- 
riage can result in there being a change 
made in the custody a ~ a r d . ~ ' . ~ '  

Relitigation The presence of chil- 
dren in a divorce is a factor that increases 
the potential for re l i t iga t i~n.~~ In order 
to determine whether there was a differ- 
ence between the relitigation rates in 
single and joint custody, Ilfeld et a1.35 
compared the rates for these two groups. 
The results indicated that joint custody 
awards had a relitigation rate that was 
just one-half that of sole custody awards. 
Further analysis of the data revealed that 
a subgroup comprised of court-ordered 
joint custody had a relitigation rate that 
was essentially comparable to that of 
sole custody awards. 

The research evidence and theory pre- 
sented thus far supports joint custody as 
being a realistic and viable alternative to 
traditional sole custody. Yet, as Payne 
and D i r n ~ c k ~ ~  appropriately state, "Cau- 
tion must be exercised before assuming 
that joint custody decisions are prefera- 
ble to sole custody dispositions" (p. 195). 
It is much too easy for parents to agree 
to joint custody without actually being 

Bull Am Acad Psychiatry Law, Vol. 15, No. 1, 1987 39 



Tibbits-Kleber et a/. 

aware of what is involved or for parents 
who want joint custody, to find personal 
difficulties preventing them from reach- 
ing consensus on certain issues. The 
mental health professional can be of sig- 
nificant assistance in the area of pre- and 
postdivorce in not only helping parents 
and children to have a more clear un- 
derstanding of joint custody, but also in 
making the divorce transition much eas- 
ier. 

Counseling and Joint Custody The 
involvement of mental health profes- 
sionals in custody decisions is not new 
for, as R a d ~ ~ ~  points out, it is the mental 
health professional who has provided to 
the court highly reliable and credible 
information regarding custody. For ex- 
ample, Israel requires court-ordered 
counseling when there is a question of 
child custody.64 California's Senate Bill 
961 requires mediation for all cases of 
contested custody and visitation6' with 
mediation and counseling being consid- 
ered as synonymous.'2 

In this area of counseling, mental 
health professionals are assuming roles 
of helping the family to establish joint 
custody arrangements and/or function- 
ing as arbitrators and mediation when 
there is disagreement on issues in the 
joint custody a~~angement .~ '  M ~ s e t t o ~ ~  
views the mental health professional as 
acting as a "facilitator of change" and 
the counseling process as being more 
b&eficial as the family is actively in- 
volved in the making of decisions. 
Charnas6 identifies the four goals ofjoint 
custody counseling as helping the par- 
ents to: ( I )  come to terms with the real- 
ities of a different type of parenting re- 

sulting from the decision to divorce; (2) 
assess their parenting desires, strengths, 
and liabilities; (3) define the demands 
and needs of their new lifestyles and 
living arrangements as well as those of 
the children; and (4) arrive at a satisfac- 
tory and workable plan of parenting that 
can optimally fulfill and reconcile their 
severed roles as husband and wife with 
their continuing roles as parents. Thus, 
the overall aim is for the parents "to be 
comfortable in their roles as separate- 
but-joint parents"39 (p. 695). 

Joint custody counseling may have 
positive results,49 particularly when both 
parents are initially and continue to be 
supportive of one another.39 However, 
Pearson et ~ 1 . ~ '  point out that despite 
the popularity of mediation/counseling, 
there is a notable lack of actual use of 
mediation services. Although the disuse 
of mediation/counseling services may be 
attributed to a variety of factors, Melton 
and Lind68 suggest that the adversarial 
process may have been prematurely and 
unfairly criticized and that a major pos- 
itive aspect of the process was the de- 
rived sense of fairness and control. 

Although mental health's inroads into 
joint custody counseling may result in 
mental health professionals no longer 
functioning as expert witnesses and/or 
consultants in custody cases,35 the like- 
lihood of such appears to be slight. Al- 
though mental health professionals will 
continue to function as evaluators of 
competence and as objective and credi- 
ble sources as to the custody arrange- 
ment that would best meet thk needs of 
the specific child and family,24,63*69 the 
mental health professional is assuming a 
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more active role in custody decisions. 
The judicial system's perspective of cus- 
tody being a purely judicial decision is 
being questioned. Charnas18 states, "Di- 
vorce-related child custody requires an 
interdisciplinary approach rather than a 
solely legal or psychological one" (p. 66). 
This viewpoint is echoed by Atwell and 
Moore7' and Settle & Lowery.28 In ad- 
dition, it is further supported by Wat- 
son,71 who recognizes the lack of com- 
mon knowledge between law and behav- 
ioral sciences. 

Conclusion 

As a result of the interdisciplinary ap- 
proach, custody decisions can be better 
evaluated and implemented, thereby 
minimizing the trauma for the family. 
Most importantly, there can be an 
awareness that the "best interests of the 
child" doctrine should, above all, be the 
deciding factor of custody awards. In 
contrast, S~hreiber '~ and Trost5 point 
out, quite appropriately, that in actuality 
it is the needs and interests of the parents 
rather than the children that are often 
given preference. Although C a n a ~ a k o s ~ ~  
stresses that joint custody is a "funda- 
mental right" of parents, such becomes 
invalid when the rights, needs, and in- 
terests of the child are ignored. In many 
cases, joint custody can sufficiently meet 
the needs of both children and parents. 
However, if joint custody is to be not 
only an option, but a better custody 
arrangement than sole custody, then it 
is mandatory that the child's, as well as 
the parent's, interest be presented and 
carefully evaluated before custody is 
awarded. 
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