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The rules covering disclosure of information generated by court-ordered clinical 
evaluations in Massachusetts require that patients be warned that the patient- 
psychotherapist privilege does not apply to the evaluation interview. The nature of 
the warning required ("the Lamb warning") is not perfectly clear and is especially 
uncertain when those being warned are children and families. Comparing the Lamb 
warning to the Miranda warning offers some insight but is not conclusive. To reach 
conclusions regarding the type and degree of procedural protections for children 
required by the Lamb warning, it is necessary to analyze the stakes, interests, and 
capacities involved for children in juvenile court. This analysis suggests that in most 
situations a relatively informal procedure is sufficient to provide the required warn- 
ing. However, there are some exceptional circumstances in which more formal and 
thorough warnings should be required. These include juvenile transfer hearings and 
some situations involving child abuse and neglect. 

Forensic psychiatric evaluations raise a 
variety of ethical and procedural con- 
cerns.' One concern in this special con- 
text is the problem of confidentiality of 
the doctor-patient relationship. Ethical 
standards require that the evaluator ex- 
plain the limits of confidentiality to pa- 
t i e n t ~ , ~  but it is not perfectly clear what 
represents an adequate explanation. 
When children and families are involved 
in forensic psychiatric evaluations, the 
issues become more confused as ques- 
tions arise about children's roles in the 
legal process, their rights, and their ca- 
pacities to understand questions of con- 
fidentiality. 

This paper will review the rules of 
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confidentiality in court-ordered clinical 
examinations in Massachusetts, to elu- 
cidate some basic principles involved. It 
will explore the requirement that pa- 
tients be given notice of the lack of con- 
fidentiality in such situations, and it will 
focus especially on problems interpret- 
ing this requirement for evaluations of 
children and families. Finally it will 
make some specific suggestions about 
ways to handle problems of confiden- 
tiality in court-ordered evaluations of 
children and families. 

Disclosure of Clinical Information 
in Legal Settings 

Massachusetts statutes and regula- 
tions'-"n this area define two kinds of 
clinical information: (1)  that derived 
from court-ordered evaluations and (2) 
that derived from "other clinical activi- 
ties." These "other activities" include 
treatment and consultations that may 
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end up being reported in court, but have 
not been explicitly ordered by the court. 
Two kinds of disclosure are also defined: 
(1) the release of clinical records and (2) 
testimony in court. The two types of 
disclosure and the two types of infor- 
mation interact to make four types of 
information disclosure, depicted sche- 
matically in Table 1 .' 

Rules 

Differentiating these types of infor- 
mation disclosures is important, as each 
type is governed by different rules. These 
rules are depicted schematically in Table 
2. They determine the procedural pro- 
tections required for each of the four 
types of information disclosure. 

It is artificial to consider any of these 
types of disclosure in isolation from one 
another because the rules of disclosure 
in different situations have some impor- 
tant interactions. However, the major 
focus here will be on disclosure to the 
court of information generated in court- 
ordered evaluations (upper left in Tables 
1 and 2). This focus will aim to generate 

a clearer understanding of the elements 
of procedure required by the warning 
process itself. The other element of pro- 
cedural protection involved in the pres- 
entation of clinical material to a court is 
how the court either protects or releases 
the information for other uses (lower left 
in Tables 1 and 2). This element will be 
touched on only briefly below. 

Disclosure of clinical material to a 
court is governed in Massachusetts by a 
statute defining a "patient-psychothera- 
pist privilege" and its exceptions4 and by 
a Massachusetts Supreme Judicial Court 
case Commonwealth v. Lamb,8 which 
interprets that statute. The substance of 
the law is that communications made to 
a psychiatrist or licensed psychologist 
(clinical social workers are covered by a 
similar law) are generally privileged, 
meaning that the clinician may not be 
forced to testify about them in court 
unless the patient waives the privilege or 
unless certain exceptions apply. The rel- 
evant exception is that communications 
are not privileged if they have been made 
in a court-ordered examination and if 
the patient has been warned that the 

Table 1 
Types of Information Disclosure 

Court-Ordered Other Clinical 
Evaluations Activities 

Testimony in court 

Release of records 

Reporting results of 
court-ordered ex- 
aminations to court, 
in writing or testi- 
mony 

Sending the results of 
court-ordered ex- 
aminations to agen- 
cies or clinical pro- 
viders other than 
the court 

Reporting to court on 
treatment or other 
noncourt-ordered 
activities, in writing 
or testimony 

Sending reports of 
treatment experi- 
ences or other non- 
court-ordered clini- 
cal evaluations to 
other agencies or 
~roviders 
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Table 2 
Rules for Information Disclosure 

Court-Ordered 
Evaluations Other Clinical Activities 

Testimonial privilege Examinee must be Patient-psychotherapist 
given notice before in- privilege must be 
tewiew that patient- waived by patient, un- 
psychotherapist privi- less child custody or 
lege does not apply: other specific excep- 
"Lamb warning" tion is applied by 

Release of records 
court 

These records are avail- These records may be 
able to court, attor- released to others 
neys, and patient. with the consent of 
They may be released the patient, or if it is 
to other agencies only "in the patient's inter- 
by court order. No est" 
clear standard for 
such orders 

patient-psychotherapist privilege does 
not apply. 

The required warning to the patient is 
familiarly known as the Lamb warning. 
The basic practical question raised by 
the law concerns the nature of this warn- 
ing. How formal need it be, how com- 
plete, and what efforts need to be made 
to ensure that it is understood? The sec- 
ondary questions of particular concern 
relate to children and families. Given 
differences between children and adults 
and given the nature of children's and 
families' court involvements, what spe- 
cial procedures need to be adopted in 
providing the Lamb warning to children 
and families? 

The basic goal in answering these 
questions is to ensure that the actual 
procedures used in warning patients suc- 
ceed in creating a fair balance of the 
various rights and interests at stake in 
the situations in which they are used. 
Many interests are in tension with one 
another in determining what kinds of 

procedural protections make sense. 
Among them are the individual's rights 
to privacy and against self-incrimina- 
tion, the state's interest in furthering 
trust within a patient-psychotherapist re- 
lationship by making it privileged, and 
the state's interests in furthering family 
autonomy and welfare, in protecting the 
welfare of individual children, and in 
promoting public safety. Finding the 
right guiding principles for protecting or 
divulging information in general in- 
volves finding the proper balance of 
these interests. Failure to find the right 
balance brings two kinds of potential 
costs to the juvenile justice system spe- 
cifically. One is more procedural, the 
other more substantive. 

The procedural costs have to do with 
the generation and use of clinical infor- 
mation for the legal process. If the infor- 
mation is generated improperly, e.g., by 
a court-ordered clinical examination not 
preceded by a warning, then it may not 
be usable. The effort of conducting the 
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evaluation will have been wasted, and 
any possible benefit that the results of 
the evaluation might have afforded to 
the legal process or to the parties in- 
volved will be lost. On the other hand, 
if too much effort is spent on formally 
protecting patients' rights, then clinical 
rapport between examiner and patient 
will be inhibited. The result may be that 
the examination will fail to generate 
complete and valid clinical data,9 which 
may leave the legal process without in- 
formation that it needs to go on prop- 
erly. 

The more substantive and fundamen- 
tal kind of cost relates to the issue of 
children's capacity or lack of it. It is 
assumed that in some manner the child 
is an individual who has rights related 
to clinical information that are similar 
to those of an adult. It is further assumed 
that some warning or consent process as 
described above is required to divulge 
clinical information about children. 
Giving a child a Lamb warning, or al- 
lowing him or her to consent to release 
of records in other circumstances, ap- 
pears to satisfy this requirement for pro- 
cedural protection. However, if the child 
is in some way not really capable of 
giving consent or understanding a warn- 
ing, then this appearance of procedural 
protection is a sham. As such, it is worse 
than offering no protection at all. By 
providing the appearance of due process 
protection without its substance, this 
kind of warning or giving of consent 
may allow the legal process to go on with 
no protection at all for the child and 
with no awareness of the true lack of 
protection. 

Standards for the Lamb Warning 
with Children and Families 

Neither the statute nor Lamb makes 
any explicit comment regarding either 
how complete the warning needs to be 
or how careful one must be to ensure 
that it is understood and used. They 
require only that notice be given of the 
lack of privilege. There are no Massa- 
chusetts cases on this specific point, and 
the common interpretation is that the 
evaluator is required only to inform the 
patient that no privilege applies, and not 
of anything further such as to what uses 
the evaluation may be put, who may 
have access to it, and so forth. Common 
practice is to leave clarification of these 
issues for the patient to the patient's 
attorney. ' O  

One United States Supreme Court 
case addresses the issue indirectly. In 
Estelle v. Smith" the court examined 
the constitutionality of the use of a fo- 
rensic evaluation for a purpose other 
than that about which the client had 
originally been informed. It found that 
the patient's constitutional rights were 
violated when an evaluation done origi- 
nally to determine his competency to 
stand trial was used later at the disposi- 
tional phase of the criminal proceeding 
to support the death penalty. The case 
suggests that there may be an obligation 
under some circumstances to inform the 
patient not only that the privilege does 
not apply, but also to what purpose the 
evaluation will be put. 

Turning specifically to warnings in 
court-ordered evaluations of children 
and families, there are special problems 
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because of the ambiguous rights and ca- 
pacities of children. These come from 
questions about whether a child can un- 
derstand or accept a warning; if not, 
then who can on his or her behalf; and 
what standards of formal procedure 
need to be established to protect a child's 
rights. 

Two comparisons may help to clarify 
the issues involved. One is between the 
characteristics of children and of adults. 
The other is between the Lamb warning 
and the more familiar Miranda warning. 
The interactions of each of these two 
create four warning situations, depicted 
schematically in Table 3. Because the 
Miranda warning has been examined 
much more closely in its application to 
children, exploring these four different 
situations may offer some insight into 
how to deal with the Lamb warning 
when applied to children. 
The Miranda Warning The Miranda 

warning, like the Lamb warning, is a 
warning required before an interview. It 
is the notification to an arrestee of his 
constitutional rights to remain silent and 
to retain counsel before the police con- 
duct an in-custody interrogation. The 
language of Miranda itself indicates that 
this "warning" is meant to function es- 
sentially the same as a defendant con- 

senting to the interrogation: ". . . A 
heavy burden rests on the . . . [prosecu- 
tion] to demonstrate that the defendant 
knowingly and intelligently waived his 
privilege against self-incrimination and 
his right to retained or appointed coun- 
se1."I2 This language, emphasizing the 
defendant's intelligence and knowledge 
of the process and characterizing it as an 
active process of "waiver," makes the 
receiving of the Miranda warning simi- 
lar to a process of giving informed con- 
sent to the interrogation and to its use 
in court. Furthermore, the court places 
a "heavy burden" on the prosecution to 
show that the process of giving and re- 
ceiving this warning really worked, i.e., 
that the defendant understood the warn- 
ing and knew what he was doing in 
agreeing to proceed with the interroga- 
tion. 
The Lamb Warning Both the Mi- 

randa and the Lamb warnings serve to 
provide some protection to a person 
with regard to the generation and use of 
information, the nature of which the 
person will not have the opportunity to 
censor once developed. Does the Lamb 
warning require in general the same 
standard of "knowledge and intelli- 
gence" as Miranda? The specific ques- 
tions at issue are ( I )  how detailed, ex- 

Table 3 
Characteristics of Warnings 

Adults 

Children 

-- 

Miranda Lamb 

"Knowing and intelligent 
waiver" 

Extra caution required; 
"interested adult" 
must be involved un- 
der age 14 

"Notice given" of non- 
confidentiality; nonin- 
culpatory 

Standards not clear; 
stakes, interests, and 
capacities must be 
explored 
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plicit, and thorough the warning needs 
to be; (2) what needs to be shown to 
establish that the patient in fact heard 
and understood it; and (3) whether any- 
thing further in terms of an active state- 
ment of waiver or consent is required to 
show that something like a "knowing 
and intelligent waiver" has occurred. 

The Massachusetts Supreme Judicial 
Court opinion in Commonwealth v. 
Lamb makes clear that the Lamb and 
the Miranda warnings do not require the 
same due process protections. The court 
explains the statute as one that sets forth 
a public policy "to permit a court to 
utilize expert psychiatric evidence by or- 
dering an examination," and which, rec- 
ognizing "that such court-initiated inter- 
views entail certain risks for the person 
to be examined . . . provides the proce- 
dural protection that notice is to be given 
if the privilege is not to apply" [emphasis 
added]. Further, despite recognizing that 
"the patient runs the risk of commit- 
ment . . . depending on what he says" in 
an evaluation interview, the court makes 
it clear that "the procedures that consti- 
tutionally must be accorded one who is 
the subject of a proceeding under G.L. 
c. 123A are not identical to those re- 
quired for persons accused of crimes 
since G.L. c. 123A proceedings are civil 
and nonpunitive in nature" [emphasis 
added]. Finally, the Court explicitly 
states that in resolving this case it means 
only to interpret the policies set forth by 
the statute, which are that patient-psy- 
chotherapist communications are privi- 
leged, even if made in a court-ordered 
examination, "absent a showing that 
[the patient] was informed that the com- 

munication would not be privileged and 
thus, inferentially, that it would be used 
at the commitment hearing." The court 
makes no mention of a need for a 
"knowing and intelligent waiver," and 
instead requires only that "notice is to 
be given." The court's use of the term 
"inferentially" suggests that the court 
does not require an explicit warning that 
the information will be used in the hear- 
ing, but rather only notice that the priv- 
ilege is suspended. Finally, the court 
makes explicit that it is not addressing 
the constitutional issue related to the 
right against self-incrimination, which is 
the central issue in the Miranda case. It 
does not say whether the use in court of 
communications made to a psychother- 
apist by a patient who had been warned 
would or would not violate the patient's 
constitutional right against self-incrimi- 
nation.' 

The last point is especially true when 
examinations are conducted within the 
framework of Ch. 123. In none of these 
examinations does the issue of guilt or 
innocence become relevant. Further- 
more, the patient-psychotherapist stat- 
ute exception for court-ordered exami- 
nations explicitly rules out the use in 
court of inculpatory statements even 
when the patient has been ~ a r n e d . ~  

It is clear from these considerations 
that the Lamb warning and the Miranda 
warning are in general not legally equiv- 
alent processes. Lamb requires different 
procedural protections than does Mi- 
randa. It relies less on "intelligent 
waiver" (like informed consent) at the 
time of the interview, and requires only 
notice before the interview. Other state 
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law3 may add some protection, by giving 
the court control of the information 
once it is generated. 

Children versus Adults Although the 
Lamb warning may in general not re- 
quire the same degree of procedural for- 
mality as does the Miranda warning, 
things may be different for children. 
What impact does youth and/or imma- 
turity have on a person's ability to accept 
a warning? 

The legal cases involving the Miranda 
warning for juveniles are fairly consist- 
ent. They deliver an explicit message 
that juveniles are considered by reason 
of immaturity generally less likely to 
have the capacity to make the sort of 
knowing and intelligent waiver required 
by Miranda. In the landmark US Su- 
preme Court case In re Gault13 the court 
ruled that juveniles have the right 
against self-incrimination, that they can, 
like adults, waive that right, but that 
"special problems may arise with respect 
to waiver" where juveniles are con- 
cerned. The court went on to claim that, 
with the admissions of children, "the 
greatest care must be taken to assure 
that the admission was voluntary, in the 
sense not only that it was not coerced or 
suggested, but also that it was not the 
product of ignorance of rights or of ad- 
olescent fantasy, fright or despair." the 
implication is that the process of "know- 
ing and intelligent waiver" by children 
is a more vulnerable one than it is with 
adults, and inferentially more in need of 
special procedural protection. 

To date the Supreme Court has de- 
clined to articulate such special protec- 
tions. In Fare v. Michael C.I4 it was 

satisfied to "assume without deciding 
that Miranda principles were fully ap- 
plicable" to the juvenile case at hand, 
but it found on the basis of the "totality 
of the circumstances" that the 15-year- 
old defendant was indeed capable of 
making a knowing and intelligent waiver 
without any additional special proce- 
dures involved. 

The Massachusetts Supreme Judicial 
Court has articulated specific procedural 
requirements regarding the Miranda 
waiver for children in Commonwealth v. 
a J~ven i l e . '~  The court stated "for the 
Commonwealth successfully to demon- 
strate a knowing and intelligent waiver 
by a juvenile, in most cases it should 
show that a parent or an interested adult 
was present, understood the warnings, 
and has the opportunity to explain his 
(or her) rights to the juvenile so that the 
juvenile understands the significance of 
waiver of these rights. For the purpose 
of obtaining the waiver, in the case of 
juveniles who are under the age of 14, 
we conclude that no waiver can be effec- 
tive without this added protection." For 
children 14 or over, a waiver can be valid 
without such consultation only if "the 
circumstances . . . demonstrate a high 
degree of intelligence, experience, 
knowledge, or sophistication on the part 
of the juvenile." 

What implications does this increased 
caution in procedural protection for ju- 
veniles regarding the Miranda warning 
have with respect to the Lamb warning? 
The differences explored above between 
the Miranda and Lamb warnings suggest 
that Lamb requires a lower standard of 
protection than does Miranda, but re- 
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viewing the differences between children 
and adults suggests that when dealing 
with children there may be a need for 
more protection than with adults. 

Because the comparisons between 
Lamb and Miranda on the one hand 
and between children and adults on the 
other argue in opposite directions, it is 
not clear what lesson is to be learned 
from them. We will need to return to 
basic consideration of the variables that 
appear to determine the degree of pro- 
tection required. These are the stakes of 
the process, the interests involved, and 
the capacities of the parties involved. 

Stakes As described above, in Lamb 
the Massachusetts Supreme Judicial 
Court explicitly noted that the proce- 
dures required in giving notice of the 
suspension of the patient-psychothera- 
pist privilege are not identical to those 
required in warnings against self-incrim- 
ination. A major reason was that the 
issue at stake was psychiatric commit- 
ment, a civil and nonpunitive rather 
than a criminal and punitive process. 
The key concern is that the process is 
nonpunitive, that is, the patient puts 
himself at risk only of being committed 
by the examination process and not of 
being punished. 

In juvenile court the stakes can vary a 
great deal. In delinquency proceedings it 
is important to appreciate that the find- 
ings of clinical examinations are not 
used to determine guilt or innocence, 
but instead are used just as in criminal 
court to determine competency to stand 
trial and criminal responsibility and, 
most importantly, to aid in arriving at 
dispositions after a finding has been 
made. At disposition, juveniles are gen- 

erally at less risk in juvenile court than 
adults would be if charged with similar 
offenses in criminal court. The most 
restrictive disposition available to the 
juvenile court is commitment to the 
state's Department of Youth Services 
(DYS). The degree of restrictiveness in- 
volved in such commitment actually is 
not determined until after the commit- 
ment is made, and not by the court but 
rather by DYS itself. Only a minority of 
DYS committed youth end up in secure 
facilities. Furthermore, commitment 
only lasts until the child is 18 years old 
or, in rare cases, until a maximum of 21 
years old. 

Interests In addition to having lower 
stakes than criminal court in terms of 
the potential intrusiveness or restrictive- 
ness of the state's response, juvenile 
court also differs in terms of the interests 
involved. Criminal court is an arena in 
which the interests of the state are pitted 
quite explicitly against those of the crim- 
inal. Indeed, it is both because of the 
stakes involved and because of this clear 
divergence of interests that criminal pro- 
cedure offers such high levels of caution 
and protection of defendants' rights.I6 

In juvenile court the interests involved 
are more ambiguous. The original the- 
ory of the juvenile court was based on 
the doctrine of parens patriae, or "the 
state as parent." It held that delinquent 
or wayward children were in need of 
guidance, counsel, or supervision and 
that the court was to provide these to 
the child as would a "wise parent." The 
history of the juvenile court system has 
left doubt about the degree to which this 
theory has really described reality. The 
US Supreme Court has found, because 
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the juvenile court has not in fact seemed 
to succeed in providing care and treat- 
ment for children, that children do need 
substantial procedural protection from 
potential intrusions of the state in juve- 
nile proceedings. However, the Supreme 
Court has not declared the juvenile court 
identical to the criminal court and has 
never required that the identical proce- 
dural protections be followed." Indeed, 
the Supreme Court has recently indi- 
cated that it sees differences between 
children and adults that warrant less pro- 
cedural protection for children.'' Fur- 
thermore, in Massachusetts the juvenile 
court statute is quite explicit that the 
goal of the delinquency jurisdiction is 
not punitive, but is instead to further the 
welfare of the child.I9 

These facts indicate that in spite of 
the application of some procedural pro- 
tections in juvenile court, the notion 
that it is different from criminal court 
still lives. One of the major differences 
is that the goal of juvenile court involve- 
ment is not punitive, but rather is to 
provide whatever help may be needed 
for the child to be able to carry on with 
his or her development in as normal a 
way as possible. In this view, the interest 
of the child in his or her own normal 
development is identical with that of the 
state, rather than in opposition to it. 

In the nondelinquent jurisdictions of 
the juvenile court the issue of interests 
is even clearer. Status offense and de- 
pendency cases are explicitly civil ac- 
tions, the object of which is to provide 
appropriate state intervention to benefit 
children and their families. The interests 
involved in such cases were addressed 
by the Massachusetts Supreme Judicial 

Court in an opinion that applies explic- 
itly to the current issues. 

In a case involving a petition to ter- 
minate parental rights,20 the Court de- 
termined that a termination case is not 
a "child custody" case in the meaning of 
the statute; it explained (among other 
distinctions) that in a child custody case: 

. . . evaluations may be used in assisting the 
department and the judge to determine a par- 
ent's fitness for custody of the child. In each 
of these endeavors, the interests of the parents, 
the child, and the department should be iden- 
fical: strengthening the family in order to pro- 
vide a safe and healthful environment for the 
child. When the Department . . . petitions.. . 
to dispense with the natural parent's consent 
to adoption, the cooperative effort between the 
parent and the intervening agency . . . neces- 
sarily ceases, and the relationship between the 
parent and the government acquires an adver- 
sary character [emphasis added]. 

The fundamental point is that when 
the interests of the state and (in this case) 
a parent coincide, there is less need for 
special caution regarding procedural 
protection than there is when parent and 
state interests are in opposition to one 
another. The nature of status offense and 
dependency cases clearly falls within the 
realm of those "child custody" cases in 
which state and family interests coincide 
in wanting to strengthen the family for 
the benefit of the child. 

Capacities The final factor to weigh 
in finding the right balance of procedural 
protections for children in this area is 
what a child is really capable of in terms 
of protecting himself. A child's actual 
capacity to understand and respond ap- 
propriately to the notice involved in the 
Lamb warning may be affected by the 
age of the child. Indeed, minors are gen- 
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erally not considered to be competent in 
a variety of areas simply by virtue of age. 
It is instructive in this context to see (1) 
how the law treats children's capacities 
in general and (2) what empirical evi- 
dence there is that bears on the issue of 
whether a child really can appreciate this 
notice. 

There are many anomalies and incon- 
sistencies in the rights and capacities 
afforded to children in general, and not 
least in the area of the capacity to con- 
sent.21 One way of understanding these 
apparent inconsistencies is that the state 
has carefully assessed what kind of 
knowledge and maturity is required for 
carrying out different tasks, and has as- 
signed different ages and qualifications 
for capacity for them accordingly. A 
more realistic understanding is that the 
inconsistency comes not from statutory 
attempts to assess true competence, but 
instead reflects the impact of other in- 
terests that override the presumption of 
incompetence of a minor.22 Whatever 
the reason for the inconsistency, it al- 
lows laws regarding children's capacities 
in general to offer little guidance regard- 
ing the role of capacity in this situation. 

What can be said on an empirical 
basis about the general relationship be- 
tween age and the skills required to re- 
ceive a Lamb warning in a competent 
manner? 

There are a variety of developmental 
models which purport to describe the 
changes in various reasoning capacities 
of children as they mature through ad- 
olescence. The most familiar of these is 
that of Piaget.23 Piaget characterizes chil- 
dren of about seven to 12 years of age as 
reasoning in a "concrete operational" 

fashion, and after age 12 or so moving 
into a "formal operational" stage. Only 
in the formal operational stage can hy- 
pothetical or abstract reasoning occur, 
but as noted this can begin quite early 
in adolescence. Another theoretical per- 
spective is offered by Tapp and L e ~ i n e . ~ ~  
They describe a simple development 
of "legal reasoning" from "precon- 
ventional" to "conventional" to "post- 
conventional" levels. Children typically 
respond to problems in the law-defer- 
ring, sanction-oriented preconventional 
mode, while adolescents tend to respond 
at a conventional level, involving "a con- 
fusion of rights with privileges associated 
with being 'nice' or accorded by one's 
role, physical competence, or social sta- 
tus." Most importantly, although some 
late adolescents and adults tend to use 
the more abstract reasoning of the "post- 
conventional" level, the majority of both 
adolescents and adults continue to use 
the "conventional" mode.25 

On the basis of these developmental 
models, there seems little reason to draw 
any significant differences between 
adults and adolescents with regard to 
style of or capacity for reasoning. To the 
extent that these cognitive features are 
important to the process of receiving the 
Lamb warning, there would not appear 
to be much reason to distinguish be- 
tween adults and adolescents with regard 
to the issue of capacity. 

There are some more concrete empir- 
ical investigations that bear more di- 
rectly on the issue of capacity. Studies 
by W e i t h ~ r n ~ ~  and by Grisso and 
Vierling2' of minors' hypothetical re- 
sponses to treatment decision problems 
indicate that in general children over 14 
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or 15 tend to reason similarly to adults, 
while those younger than 14 are less 
mature and effective in their approaches 
to these problems. 

Another study by GrissoZ8 of minors' 
responses to Miranda warnings focused 
not only on reasoning, but also on sim- 
ple comprehension of the information 
presented. In this study the vast majority 
of juveniles under 15 years misunder- 
stood at least one the statements in the 
Miranda warning and in general showed 
significantly poorer comprehension of 
the warning than did adults. Fifteen- and 
16-year-old adolescents with IQs below 
80 performed similarly to younger sub- 
jects, but 15- and 16-year-old adoles- 
cents with higher IQs tended to perform 
similarly to 17- to 22-year-old adoles- 
cents. Prior court experience bore no 
direct relationship to simple comprehen- 
sion of the warning, but was related to 
the extent to which a youth appreciated 
the actual significance of the specific 
rights described in the warning. 

Another line of empirical study fo- 
cuses on the psychological processes in- 
volved in warnings and interrogations as 
opposed to the simple degree of compre- 
hension or appreciation of a warning. 
These studies are specifically relevant to 
the concerns raised in Gault, *hit the 
admissions of a juvenile might be likely 
to be "the product of adolescent fright, 
fantasy, or de~pair." '~ 

Extensive research in social psychol- 
ogy has documented how vulnerable or- 
dinary people tend to be to the sugges- 
tions of people in authority. The most 
dramatic of this research is probably 
Milgram'sZ9 classic experiment in which 
subjects were asked to administer elec- 

tric shocks to other subjects as part of 
an "experiment" monitored by a white- 
coated "scientist." "Shocks" were given 
at what appeared to the subjects to be 
increasingly high dosages, even accom- 
panied by (sham) screams from the sub- 
jects supposedly being shocked. Most 
subjects continued to administer the 
shocks in response to prodding from the 
"scientist," in spite of apparent risks and 
obvious discomfort to the subjects re- 
ceiving the shocks. When the experi- 
ment was conducted by an "ordinary 
man," not dressed in a white lab coat, 
only about one third as many subjects 
continued to administer the high levels 
of "shock" that had been administered 
in compliance with the orders of the 
"scientist." 

Although this experiment was con- 
ducted with adults and does not address 
the differences between adults and chil- 
dren with regard to their tendencies to 
be compliant with authority, it high- 
lights the powerful pressures toward 
compliance that may be present in an 
interrogation or examination situation. 
Driver3' suggests that these pressures ap- 
pear likely to be greater to the extent 
that (1) the relationship between the in- 
terrogator and suspect is of an intimate 
distance, (2) there is isolation from per- 
sons who provide consensual validation, 
(3) the interrogator is of high social sta- 
tus or prestige, and (4) the suspect is of 
low social status and inexperienced with 
the police. Handler3' suggests that a 
"high level of informality leads to con- 
fusion and lack of perception or under- 
standing of roles and standards," and 
thus increases pressure toward commu- 
nication. Both a high level of informality 
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and the status differences and isolation 
described tend to be characteristics of 
the juvenile court system. This suggests 
the presence of greater pressures toward 
communication than in the adult sys- 
tem. 

Juveniles tend in fact to communicate 
in interrogation situations much more 
readily than do adults. It has been esti- 
mated that over 95 percent of the chil- 
dren brought into juvenile court for de- 
linquency admitted involvement in the 
offense.32 Long33 indicates that "most 
kids, when confronted by the police, not 
only confess to the matter at issue, but 
will voluntarily involve themselves and 
others in offenses the officers had not 
even heard of." One study found that of 
children institutionalized by juvenile 
courts, 74 percent said that it was better 
to talk to than not to talk to the police 
in an in t e r r~ga t ion .~~  

In summary, the issue of children's 
true capacities to accept a Lamb warning 
is complex. Other legally prescribed ca- 
pacities offer little guidance, because 
they are inconsistent and affected by 
other interests. Adolescents seem to rea- 
son in a manner comparable to that of 
adults, although younger children do 
not. Even adolescents, especially those 
who are not bright and not experienced 
with the legal system, have difficulty 
simply understanding the full content of 
the Mirandu warning. Juveniles in gen- 
eral do appear to have a greater tendency 
than adults to communicate and con- 
fess. This might reflect a greater effective 
psychological pressure on juveniles to 
confess. On the other hand, it might 
simply reflect the fact that the general 

population of delinquents is less seri- 
ously antisocial than the general popu- 
lation of adult  criminal^.^^,^^ With re- 
gard to the basic issue noted above, this 
greater tendency to communicate might 
indicate an increased need for protection 
for juveniles or instead might reflect the 
efficiency of the juvenile system in es- 
tablishing rapport with the juveniles 
whose interests it serves. 
Conclusions Searching for appropri- 

ate standards for procedural protections 
for children in court-related clinical ex- 
aminations has involved reviewing the 
stakes of such involvement, the interests 
involved, and the capacities of the chil- 
dren being examined to make use of 
protections offered. This review indi- 
cates that (1 )  in general the stakes of 
juveniles' court involvements are less 
than those of adults' court involvements; 
(2) there is an explicit and general tend- 
ency for the parties' interests and state 
interests to converge in juvenile court 
matters; and (3) juveniles' capacities ap- 
pear in some ways different from those 
of adults, but the issues are ambiguous 
and need better empirical grounding. 
Specific empirical exploration of chil- 
dren's and adolescents' capacities to ac- 
cept the kind of simple notice involved 
in the Lamb warning has yet to be car- 
ried out. 

Recommendations 
What specific recommendations can 

be made regarding the degree and type 
of procedural protection needed for the 
Lamb warning process in juvenile 
courts? Although the discussion tends to 
argue against the creation of elaborate 
standards for procedural protections for 
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juvenile court clinical examinations, it 
would probably be a mistake to attempt 
to reach any homogenized standards 
covering all situations. A more practical 
approach is to set a standard practice 
applicable to most situations and to 
highlight situations that are likely to be 
exceptional. An appropriate minimal 
standard practice is as follows. 

Anyone being interviewed in a court- 
related clinical examination, including 
both child and parents, should be in- 
formed at the start whether any patient- 
psychotherapist privilege obtains, or 
whether there is any other applicable 
privilege (such as attorney-client if the 
examination is being conducted for the 
defense rather than for the court). It is 
best to be fairly concrete about giving 
this information and to provide it in 
language that the examinee is likely to 
understand. Notice should also be given 
if a report is to be written, including who 
will have access to it and who will not. 
Some effort should be made to ensure 
that the examinee has understood this 
information. In most cases this effort 
should be informal and take the form of 
brief discussion of the examination con- 
text and of the examinee's understand- 
ing of and feelings about the process. 
Such an informal discussion is in most 
cases procedurally adequate and is also 
likely to further the process of establish- 
ing clinical rapport in the interview. 
Documentation should be made of this 
conversation in the clinical record and 
in the examiner's report. Such an infor- 
mal procedure meets the minimal stand- 
ards for a Lamb warning and should be 
sufficient in most cases. 

Exceptions 

There will certainly be some excep- 
tional circumstances in which the stakes 
will be unusually high, the interests of 
the state and the examinee will not be 
clearly convergent, or the capacity of the 
examinee to understand or use the no- 
tice given will be questionable. Under 
such circumstances more formal or elab- 
orate procedures for giving notice or ob- 
taining waivers may be required. Some 
of these circumstances may be hard to 
predict, but others are quite clear. 

Transfer The most clear-cut excep- 
tion is in the case of a clinical examina- 
tion for the purpose of a juvenile transfer 
hearing. This is the process by which a 
juvenile court may elect to waive juris- 
diction for a particular offense and trans- 
fer it instead to the jurisdiction of the 
criminal court. Clinical examinations 
may often be requested in this context, 
especially with regard to the issue of 
whether a juvenile can be expected to 
respond to efforts at rehabilitation 
within the juvenile ~ y s t e m . ~ ' , ~ ~  

It should be perfectly clear that the 
general analysis of stakes and interests 
in juvenile court process does not apply 
to the transfer process, because the po- 
tential outcome of this process may be 
entry into the criminal system. Further- 
more, the stakes of the clinical exami- 
nation itself may be extraordinarily high, 
because (in Massachusetts) a juvenile 
defendant may only be transferred if 
found to be not "amenable to treatment 
as a juvenile." The centrality of the issue 
of treatability in these cases can make 
the clinical examination the deciding 
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factor in whether a juvenile defendant is 
exposed to the supposedly helpful ac- 
tions of the juvenile system or to the 
potentially intrusive and punitive ac- 
tions of the criminal system. The inter- 
ests involved in the examination itself 
are also different from those of other 
examinations in the juvenile system. 
The goal of the examination is not just 
to determine what course of action may 
be helpful for the juvenile, but more 
primarily to determine for the public 
interest which of two very different 
modes to use in responding to the juve- 
nile's alleged offense. The examination 
serves the public interest first. In doing 
so, it may put the examinee in a position 
in which his or her interests are directly 
opposed by those of the state, i.e., that 
of a criminal defendant. 

Because the stakes and interests in- 
volved are so different from most juve- 
nile and other clinical examination sit- 
uations, it makes sense to treat the warn- 
ing issue in such examinations more like 
a Miranda warning. The examinee's par- 
ticipation in the clinical interview 
should represent his having made a 
"knowing and intelligent waiver" of the 
patient-psychotherapist privilege. The 
issue of capacity becomes important 
here because of the Miranda standard 
that in most cases such a waiver can 
only be given by a juvenile after consul- 
tation with an interested adult. The issue 
of capacity in a juvenile under 14 years 
of age is not a problem in jurisdictions 
in which only those 14 and over may be 
exposed to the transfer process. The is- 
sues of intelligence, sophistication, and 
experience are central. It should be as- 
sumed that, in the absence of unusual 

amounts of these qualities, a juvenile of 
any age should have the opportunity to 
consult with a parent and/or counsel 
before the clinical examination. 

Procedurally, the clinician conducting 
an evaluation for a transfer hearing 
should inform the juvenile (and the par- 
ents if they are involved) not only that 
the patient-psychotherapist privilege is 
suspended, but also of the following 
three specific points. First, the exami- 
nation will be used in the transfer proc- 
ess. This process should be explained 
and efforts should be made to establish 
the juvenile's understanding of the proc- 
ess. Second, the major focus of the ex- 
amination will be on the juvenile's 
amenability for treatment. It is only fair 
that the juvenile understand that, for the 
purpose of this type of examination (un- 
like some other circumstances), the dis- 
covery by the clinician of problems suf- 
fered by the juvenile for which treatment 
may be useful will be to the juvenile's 
advantage. Third, the clinician should 
determine whether the juvenile has dis- 
cussed the transfer evaluation with his 
or her parent or attorney; if there is any 
substantial doubt about his or her un- 
derstanding of the foregoing points, the 
evaluation should be deferred until such 
a discussion has taken place. 

Parents in Dependency Cases De- 
pendency cases are clearly child custody 
cases and so fall within the analysis of 
convergent state and family interests 
above, with one significant caveat. The 
caveat is that some dependency cases 
ultimately become termination of pa- 
rental rights cases, and in Massachusetts 
and in other jurisdictions termination 
cases have been clearly determined to 
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involve opposing state and parent inter- 
ests, involving the high stakes of a par- 
ent's legal ownership of a ~ h i l d . ~ , ' ~  The 
problem for clinical evaluations in de- 
pendency cases arises if the results of 
those evaluations become part of a ju- 
venile court record that might become 
part of a termination case record at a 
later time. A warning to the parent re- 
garding the absence of patient-psycho- 
therapist privilege in the dependency 
(custody) case might not offer the same 
high level of procedural protection as 
the termination case, with its higher 
stakes and more divergent interests, 
would require. 

There are two potential solutions to 
this problem. One would be to disallow 
the clinical information used in a de- 
pendency case from being considered in 
any subsequent termination case. This 
would make gathering historical infor- 
mation in the termination case signifi- 
cantly more difficult and might make 
termination cases harder to sustain. It 
would require that any clinical infor- 
mation for the termination would have 
to be generated anew in the context of a 
current evaluation, which would have 
been preceded by a warning with greater 
completeness and care regarding the es- 
tablishment of full understanding and 
waiver on the part of the parent, espe- 
cially with regard to the high stakes in- 
volved, much as in the transfer hearing 
situation above. Such a procedure would 
be less efficient for the court and might 
mean that less complete or less valid 
clinical information was generated. 
Those problems might be balanced by 
the greater fairness to parents that such 
a procedure would offer. 

The other potential solution would be 
to set a standard for warnings for clinical 
evaluations of parents in dependency 
cases that would be sufficiently formal 
and complete that it would suffice at the 
termination phase as well, in cases that 
went that far. Such a warning would 
inform the parent that, although the cur- 
rent evaluation would be used in an 
attempt to find ways to provide treat- 
ments and services that would ideally 
sustain and improve the integrity of the 
family, there would be some likelihood 
that the information generated would be 
used at a later time in a process that 
could result in the parent losing all rights 
with regard to the child. Such a proce- 
dure would solve the problem of pro- 
tecting the parent against unfair use of 
information gleaned by a process the 
potential result of which they did not 
understand. However, it is important to 
appreciate that this solution would ac- 
complish such protection at the cost of 
bringing a much more adversarial char- 
acter to the dependency process than it 
should have or has so far had. This in- 
creased adversarial character would 
likely make the gathering of complete 
and valid clinical data at the dependency 
stage more difficult and less likely. This 
in turn would likely reduce the efficacy 
of treatment and service efforts at this 
stage, thus adversely affecting family in- 
tegrity and increasing the need for more 
termination cases. 

Preadolescent Children Children 
under the age of 14 present a variety of 
special concerns by virtue of cognitive 
differences from adolescents and adults. 
They tend to reason more concretely, to 
understand less of the information pre- 

Bull Am Acad Psychiatry Law, Vol. 15, No. 3, 1987 297 



Barnum et a/. 

sented to them, and to be less able to 
understand the significance of informa- 
tion presented. Furthermore, although 
the issue has not been studied empiri- 
cally, it is very likely that younger chil- 
dren do not have much of a capacity to 
censor their communications (or to 
know what to censor), especially in sit- 
uations in which some trust has been 
established, even if they have been given 
a warning that they do understand. Be- 
cause of these real differences in capac- 
ity, there may be circumstances in which 
special caution needs to be taken regard- 
ing the Lamb warning, just as with the 
Miranda warning. 

For most status offense and delin- 
quency cases involving younger children 
it is probably sufficient, for purposes of 
this protection, that the child and parent 
both be warned and that they have the 
opportunity to review the nature of the 
evaluation situation together before pro- 
ceeding. A simple warning at the time 
of clinical referral should be sufficient 
for this purpose. In these cases it is gen- 
erally reasonable to assume that parent 
and child interests are convergent. 

In dependency cases, it is the legal 
assumption that parent and child inter- 
ests converge, as they are "child cus- 
tody" cases. However, there are clearly 
cases in which this assumption is open 
to serious question. In such cases it may 
not be adequate to rely on consultation 
between child and parent as procedural 
protection for the child. 

The most dramatic such case is that 
of a child who has been seriously abused 
either physically or sexually or both. It 
would probably be foolish to expect that 
the child's parent could provide ade- 

quate counsel to the child regarding par- 
ticipation in a clinical evaluation for 
court. This is especially true if the parent 
is likely to be exposed to criminal pros- 
ecution stemming from the abuse. In 
such a situation the child's and the par- 
ent's interests are clearly not convergent. 
Furthermore, if the results of the child's 
clinical evaluation might expose the 
child to being forced to be a witness 
against the parent in a later criminal 
proceeding, then the stakes of the eval- 
uation for the child become extraordi- 
narily high and the issues complex. Un- 
der such circumstances it might appear 
that the child should have the opportu- 
nity to consult with independent counsel 
as part of the warning process. However, 
it is doubtful that simply providing such 
opportunity could afford even much 
clarity about the child's interests under 
the circumstances. Furthermore, the 
problems of protecting the child against 
the impact on self and family of his or 
her own disclosures usually go beyond 
what such a simple consultation process 
could expect to address. 

The problem is similar to that involv- 
ing parents in the same cases. As de- 
scribed above, one way to solve it would 
be to prohibit required disclosure to the 
criminal court of clinical evaluations in 
dependency cases, for children as for 
adults. Such a solution would make 
criminal prosecution of parents more 
difficult but would allow children to tes- 
tify if they wanted to or if it were deter- 
mined in some other way that it would 
be in their interest to do so. Another 
type of solution receiving increasing at- 
tention is the use of guardians ad litem 
or other special advocates for children 
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in these cases, to provide broader inves- 
tigative and advocacy services than are 
routinely provided by counsel. 

Summary 

The rules for use of the Lamb warning 
cannot be interpreted and applied con- 
cretely without an appreciation of the 
basic issues involved in establishing pro- 
cedural protections for children and 
families involved in court. The nature 
and degree of these protections required 
for court-ordered examinations varies 
with the stakes of the evaluation, with 
the nature of conflicting interests in- 
volved, and with the degree to which 
youth or immaturity impairs the capac- 
ity of an examinee to understand the 
examination and to manage his or her 
response to it. 

Exploration of these variables leads in 
most juvenile court circumstances to the 
acceptance of relatively informal proce- 
dures for protecting the rights of the 
children and families involved. In some 
specified situations-transfer hearings, 
dependency cases, and some examina- 
tions of young children-the issues are 
more complex and there is some need 
for more elaborate procedural protec- 
tions. There will certainly be other such 
circumstances as well that have not been 
addressed. 

This discussion should be understood 
in general as quite preliminary. It is in- 
tended to rough out some procedural 
guidelines as a start, but more impor- 
tantly to draw attention to the issues 
involved and to provoke further discus- 
sion about what kinds of rules really 
make sense in this area. The issues are 

complex and the topic is important; fur- 
ther work is certainly called for. 
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